Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^1^'^' 


. '    •       *^' 


-   -^ 


LIBRARY 


NORTH  CAROLINA  REPORTS. 


VOL.  99. 


Cky^iyC'fj 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT 


OF 


NORTH  CAROLINA. 


B'EBiiTJ-A.ii-r  rr:EiTt:h/L^  isss. 


REPORTED  BT 
T^HSODOIiBl  E^.  3DA'V"IX>SOIT- 

(Vol.  8.) 


RALEIGH : 

JosEPHus  Daniels,  State  Printer  and  Binder. 

Press  of  Edwards  &  Broughton. 

1888. 


JTJSTIOBS 


OF  THE 


Supreme  Court  of  North  Carolina, 


FEBRUARY  TERM,  1888. 


CHIEF  justice: 
WILLIAM  N.  H.  SMITH! 

ASSOCIATE  justices: 
AUGUSTUS  S.  MERRIMON.  JOSEPH  J.  DAVIS. 


attorney  general: 
THEODORE  F.  DAVIDSON. 


CLERK  OF  THE  SUPREME  COURT 

THOMAS  S.  KENAN. 


MARSHAL  OP  THE   SUPREME   COURT: 

ROBERT  H.  BRADLEY. 


JTJIDa-BS 


OF  THE 


Superior  Courts  of  North  Carolina. 


Jambs  E.  Shepherd, 

Ist  District. 
2d 

Jambs  C.  MacRab, 
W .  J.  Montgomery, 

7th  I 
8th 

)i8trict. 

Frederick  Philips, 

HSNRT  O.  Ck>NNOE, 

8d 

(t 

Jesse  F.  Graves, 

9th 

Walter  Clark, 

4th 

it 

Alphonso  C.  Avery,  lOth 

John  a.  Oilmer, 

5th 

(t 

William  M.  Shipp, 

11th 

E.  T.  BOYKIN, 

6th 

it 

James  H.  Merrimon 

,12th 

SOLICITORS. 

John  H.  Blount, 

Ist  District. 

Frank  McNeill, 

7th  District. 

Geo.  H.  White, 

2d 

«( 

Benj.  F.  Long, 

8th 

D.  Worthinoton, 

8d 

Thomas  Settle,  Jr., 

9th 

Thomas  M.  Aroo, 

4th 

W.  H.  Bower, 

10th 

Isaac  R.  Strayhorn, 

5th 

Frank  I.  Osborn, 

11th 

Oliver  H.  Allen, 

6th 

Jambs  M.  Moody, 

12th 

CRIMINAL  COURT  JUDGE. 


Oliver  P.  Mearbs Wilmington. 

SOLICITORS. 

Benjamin  R.  Moore New  Hanover. 

George  E.  Wilson Mecklenburg. 


4 


LICENSED   ATTORNEYS, 


FEBRUARY  TERM,  1888. 


Lewis  J.  Witjjams, 
Marshall  L.  Mott, 
Robert  B.  Bubke, 
Julius  C.  Martin, 
Henry  R.  Starbuck, 
Edward  B.  Cune, 
Lewis  A.  Haney, 
Thomas  C.  Whedbeb, 
Samuel  M.  Gattis, 
George  C.  Heck, 
Mark  Majette, 
Jambs  A.  Farmer, 
Joshua  P.  Mewborn, 
Simeon  A.  Smith, 
Edmund  B.  Norvell, 
William  L.  Cantwell, 


DuBrutz  Cutlar,  Jr., 
Charles  M.  Platt, 
Jay  F.  Ray, 
Wm.  W.  Zachary, 
Harvey  Terry, 
John  W.  McOanless, 
Adolphus  p.  Lynch, 
James  W.  Waters, 
Thomas  E.  Latham, 
James  G.  Merrimon, 
Thornwell  G.  Anderson, 
Neil  A.  Sinclair, 
Lee  J.  Best, 

Charles  T.  Baskerville» 
Joseph  T.  Walsh. 


CASES  REPORTED. 


PAGE. 

Abernathy  v.  Withers 520 

AlleD,  Cadell  V 542 

Allen,  McDaniel  v 185 

Anderson  v.  Logan 474 

Anthony  v.  Estes 598 

Arlington,  Hackney  v 110 

Baird  V.  Reynolds 469 

Baker,  Edwards  v 258 

Baker,Roeev 328 

Baltimore  Smelting  Ck>. ,  SilTer  Valley  Mining  Co.  v 445 

Bank  v.  Homesley 581 

Barber,  Gumming  v 832 

Basket,  Wortham  v 70 

Biggs,  Simmons  v 286 

Blount  V.  Guthrie 98 

Blount,  Short  v 49 

Bonner,  Windley  v 54 

Bowden,  Edwards  v... 80 

Bowen  v.  Fox  127 

Boy  kin,  Williamson  y 288 

Braddy  V.  Hodges 819 

Branch  V.  Griffin 178 

Brickhouse  v.  Sutton 103 

Brittain  V.  Mull 488 

Brooks,  Walker  v 207 

Brown,  Smith  v 377 

Bryan  v.  Moring _ 16 

Buchanan  v.  Buchanan 808 

Burns,  Gatewood  v 357 

Burr  V.  Maultsby 263 

Caddell  V.  Allen 542 

Carpenter  v.  Medf ord 495 

Casey  v.  Cooper 895 

Chastain,  Coward  v 443 

Chunn,  Weaver  v 431 

Clement  v.  Foster 255 

Ciemmons  v.  Field .^. 400 

Commissioners,  Mace  v 65 


X  CASES  REPORTED. 


Paqb. 

Commissioners,  Mathews  v 69 

Commissioners,  Threadgill  v 853 

Cooper,  Casey  v 305 

Covington,  Leak  v 550 

Covington  v.  Newberger 523 

Coward  v.  Chastain 443 

Cowandv.  Mevers _ 198 

Cowper,  Edwards  v ..  421 

Cox,  Garrison  v 478 

Cranberry  Coal  &  Iron  Co. ,  Meredith  v 576 

Camming  v.  Barber 333 

Davis,  Jarvis  v 37 

Davis,  Reaves  v 425 

Davia,  Russell  v 115 

Dickeraon  v.  Wilcoxon 535 

Dunlap,  Livingston  v 268 

Dunning,  Nicholls  v 82 

Durham,  Rigsbee  v 341 

Edwards  v.  Baker 258 

Edwards  v.  Bowden 80 

Edwards  V.  Cowper 421 

Edwards  v.  Moore 1 

Estes,  Anthony  v 598 

Etlieridge,  Evans  v  -.     43 

Etheridge,  Gwathney  v 571 

Evans  V.  Etheridge     . 43 

Everett,  Kornegay  v 30 

Felton,  Stevenson  v 58 

Field .  Clemmons  v 400 

Fleming  v.  Patterson 404 

Foster,  Clement  v -.  256 

Foundry  Co.  V.  Howland i 202 

Foust,  Grubbv 286 

Fox,  Bowen  v 127 

Freeman  v.  Leonard 274 

Garrison  v.  Cox 478 

Gash,  Patton  V 280 

Gatewood  v.  Burns —    .   357 

Gatewood  v.  Leak 863 

Gheen,  Ramsay  v ^ 215 

Grant  v.  Hughes 375 


CASES  REPORTED.  xi 


PAGEe 

Greer  v.  Heiren 491J 

Griffin,  Branch  V 178^ 

Grizzard,  Hannon  v 161 

Grubb  V.  Foust 286 

Guthrie,  Blount  v da 

Gwathney  v,  Etheridge 571 

Hackney  V.  A rrington 110 

Hampton  T.  Wheeler 222 

Hannon  v.  Grizzard 161 

HardiBon,  Perry  v 21 

Harmon  r.  Herndon 477 

Harrell,  Newby  v 149 

Hazell,  Murray  v 168 

Hemphill  V.  Hemphill 436 

Herndon,  Harmon  v 477 

Herren,  Greer  v.. 492 

Hodgea,  Braddy  V , 319 

Hodgee,  McNeill  V 248 

Homesley ,  Bank  v 581 

Horton  V.  Home 219 

Horton  V.Lee 227 

Horne,  Horton  v 219 

Howard,  Warren  v 190 

Howland,  Foundry  Co.  v 202 

HugheB,  Grant  v 375 

In  re  Patterson  407 

Jarvis  v.  Davis 37 

Jenkins,  Speight  v 143 

Jones  V.  Parker 18 

Killian,  Marshall  Foundry  Co.  v 501 

Kingv.  MiUer 583 

Knightv.  Rountree 389 

Knott  V.  Taylor _ ^..  511 

Knottv.  Whitfield  76 

Komegay  v.  fiverett 30 

Latham  V.  Wilcox 367 

Leak  v.  Covington 559 

Leak,  Gatewood  v 363 

Leonard,  Freeman  v 274 

Lee,  Horton  V 22T 


XII  CASES  REPORTED. 


PilOE. 

Lewisv.  Lumber  Co 11 

Lewis,  Railroad  V 62 

Livingston  v.  Dunlap 268 

Logan,  Anderson  V 474 

Love  V.  McClure 290 

Lumber  Co.,  Lewisv 11 

Mace  V.  Commissioners « 65 

Manning,  Peck  v 157 

Manning,  Simon  v 827 

Manning,  Strange  v 165 

Marshall  Foundry  Co.  v.  Killian 501 

Mathews  v.  Commissioners 69 

Maultsby,  Burr  v 268 

McCaskillv.  McCormac - 548 

McClure,  Love  v 290 

McCormac,  McCaskillv 548 

McDaniel  v.  Allen 185 

McKinnon,  Warden  v 251 

McNeill  V.  Hodges 248 

McNinch,  Planing  Mills  V 517 

Medford,  Carpenter  v 1 495 

Meredith  V.  Cranberry  Coal  &  Iron  Co 576 

Meyers,   Cowand  v 198 

Miller,  King  V 588 

Moore,  Edwards  v ^ 1 

Moore,  Pitt  v i 85 

Moring,  Bryan  v 16 

MuU,  Brittainv 488 

Murray  v.  Hazell 168 

^eal,  Ousby  v 146 

Ne wberger,  Covington  v 528 

Newby  v.  Harrell 149 

Nicholls  V.  Dunning 82 

Ousby  V.  Neal '. 140 

Parker,  Jones  v 18 

Patterson,  Fleming  v 404 

Patterson,  In  re 407 

Patton  V.  Gash 280 

Peck  V.  Manning 157 

Perry  v.  Hardison 21 

Perry  v.  Perry 270 

Pitt  V.Moore 85 


CASES  REPORTED.  xiii 


Page. 

Planing  Mills  v.  McNinch 517 

Powell,  Timberlake  y 288 

Railroad  V.  Lewis 6^ 

Railroad  V.  Smith 181 

Railroad,  Smith  V 241 

Railroad,  Taylor  ▼ 185 

Railroad,  Troy  v 298 

Railroad,  Trust  CJo.  v 189 

Ramsay  v.  Gheen 215 

Reaves  v.  Davis 425 

Reynolds,  Baird  V 469 

Rigsbee  v.  Durham 841 

Rose  V.  Baker 828 

Rountree,  Knight  v 889 

Russell  V.  Davis 115 

Schenck,  Springs  V 551 

Short  V.  Blount 49 

Silver  Valley  Mining  Co.  v.  Baltimore  Smelting  Co 445 

Simmons  v.  Biggs 286 

Simon  v.  Manning 327 

Smith  V.  Brown 377 

Smith  V.  Railroad 241 

Smith,  Railroad  v 181 

Speight  V.  Jenkins 148 

Springs  v.  Schenck 551 

Stevenson  v.  Felton 58- 

Strange  V.  Manning 165 

Sutton,  Brickhouse  v 108 

Taylor,  Knott  v 511 

Taylor  V.  Raibx)ad 185 

Taylor,  Winston  V 210 

Tharington  V.  Tharington 118 

Threadgillv.  Commissioners 352 

Timberlake  v.  Powell 283 

Topping  V.  Windley 4 

Troy  V.  Raihx)ad 298 

Trust  Co.  V.  Railroad 139 

Walker  V.  Brooks 207 

Warden  v.  McKinnon 251 

Warren  V.  Howard 190 

Weaver  V.  Chunn 431 

Wheeler,  Hampton  v 222 


XIV  CASES  REPORTED. 


Page. 

Whitfield,  Knott  V 76 

Wilcox,  Latham  v 367 

Wilcoxon,  Dickereon  V 585 

Williamson  v.  Boy  kin 238 

Windley  ▼.  Bonner 54 

Win  dley,  Topping  V 4 

Winston  V.  Taylor 210 

Withers,  Abemathy  v 520 

Wortham  V.  Basket 70 


CASES  CITED. 


Page. 

Abbott  V.  Cromartie 72  N.  C,  292 555 

Abernathy  v.  Stowe 92  N.  C,  218 555 

Albea  v.  Griffin  2D.  &  B.  Eq.,  9 90 

Albright  V.  Albright 88  N.  C,  288 361 

Allenv.  Griffin 98  N.  C,  120 522 

Andres  V.  Powell 97  N.  C,  155 885 

Anthony  v.  Bates Ante,  598 365 

Armfield  v.  Moore Busb.,  157 491 

Armstead  v.  Harramond 4  Hawks,  339 562 

Arrington  V.  Arrington 91  N.  C,  301 258 

AsbeTille  V.  Johnston 71  N.  C,  399 134 

Atkinson  V.  Graves 91  N.  C,  99 138,575,  576 

Austin  V.  Clarke 70  N.  C,  458 402 

Austin  V.  King 97  N.  C,  839 160 

Badgerv.  Jones 66  N.  C,  305 383 

Bailey  V.  Rutjes 86  N.  C,  517 101 

Baker  V.  Carson 1  D.  &  B.  Eq.,  381 90 

Baker  V.  Cordon 86N.  C,  116 417,  418 

Ballentine  V.  Poyner 2  Hay.,  110 594 

Bankv.  Bridgers 98  N.  C,  67 184 

Bank  V.  Littlejohn 1  D.  &  B.,  563 509 

Bankv.  Manufacturing  Co 96N.  C.,305 434 

Barbee  v.  Green 91  N.  C,  158 17 

Barnes  V.  Lewis 73  N.  C,  138 873 

Barrett  V.  Brown 86  N.  C,  556 197 

Barwick  v.  Wood 3  Jones,  806 476 

Beasley  V.  Whitehurst 2  Hawks,  437 311 

Beck  V.  Bellamy 93N.  C,  129 402,  403 

Bender  V.  Askew 3  Dev.,  149 492 

Best  V.  Frederick 84N.  C.,176 531 

Beversv.  Park 88N.  C.,456 384,  385 

Biddle  v.  Hoyt 1  Ired.  Et].,  159. 313 

Blacknall  V.  Parish 6  Jones  Eq.,  70 545 

Blakeley  V.  Patrick 67  N.  C,  40 138,  500 

BUnd  V.  O'Hagan 64  N.  C,  471 545 

Bland  V.  Whitfield 1  Jones,  122 27 

Blount  V.  Pritchard 88  N.  C,  445 388 

Boddie  V.  Woodard 83  N.  C,  2 253 


XVI  CASES  CITED. 


Paqb. 

Bolick  V.  Bolick 1  Ired.,  244 283 

Borden  v.  Thorpe 13  Ired.,  298... ...    57 

Host  V.  Host 87  N.  C,  477 569 

Bowen  V.  Fox 98  N.  C,  396 128,  478 

Boyd  V.  Turpin 94  N.  C,  187    210 

Boyden  v.  WiUiamB 92  N.  C,  546 477 

Branch  v.  Hunter Phil.  Law,  1 233 

Breeden  V.  McLaurin 98  N.  C,  307 226 

Brem  v.  Lockhart 98  N.  C,  191 184 

Bridges  V.  Purcell 1  D.  &  B..  492 91 

Brigga  v.  Morris 1  Jones  Eq.,  198 440 

Bristol  V.  Hallyburton .93N.  C,  384 863 

Brittain  v.  Mull 91  N.  C,  498 488 

Brittain  V.  Mull 94N.  C.,595 488 

Brown  v.  Brown 3  Ired.,  134 311,  313 

Brown  V.  Kinsey... 81  N.  C,  245 581 

Bryant  v.  DeBerry 2  Hay.,  366,  546 311 

Bryant  V.  Fisher 85  N.  C,  69 466 

Buflfalov.  Newsom 1  Dev.,  208 295 

Bufordv.  Alston 4  Dev.,  351 360 

Buie  V.  Commissioners 79  N.  C,  267 214 

Burgess  V.  Kirby 94  N.  C,  575 493 

Burke  V.  Stokely 65  N.  C,  569 515 

Burke  V.  Turner 85  N.  C,  500 10 

Bums  Vj^shworth 72  N.  C,  496 463 

Burns  V.  McGregor 90  N.  C,  222 210 

Burton  V.  Conigland 82  N.  C,  99 313 

Busbee  V.  Lewis 85  N.  C,  332 173 

Busbeev.  Macy 85  N.  C,  329 173 

Byerly  v.  Humphrey 95  N.  C,  151 173 

Bynumv.  Powe 97  N.  C,  374 249,  365,366,  599 

Caldwell  v.  Neely 81  N.  C,  114 226 

Callender  v.  Sherman 5  Ired.,  711 558 

Campbell  v.  Campbell 2  Jones  Eq.,  364 440 

Campbell  v.  McArthur 2  Hawks,  33 273 

Campbell  V.  Murphy 2  Jones  Eq.,  357 294 

Cannon  V.  Young 89N.C.,264 29 

Cannaday  v.  Shepard 2  Jones  Eq.,  224 218 

Carlton  v.  Byers 98  N.  C,  302 482 

Carrv.Carr 4  D.  &  B.,  179 596 

Carrier  v.  Hampton 11  Ired.,  807 475 

Carson  V.  Cooper 68  N.  C.  386 294 

Cates  V.  Pickett 97  N.  C,  21 4 


CASES  CITED.  xvii 


Page. 

Chadboum  V.  WiUiams 71  N.  C,  444 365 

Chambersv.  Penland  ..78  N.  C,  53 445 

Chastain  v.  Coward 79  N.  C,  543 464 

Gheenut  V.  Meares .8  Jones  Eq.,  416 225 

Churchill  V.  Insurance  CJo 92  N.  C,  485 130 

Claflin  V.  Underwood 75  N.  C,  485 285 

Clark  V.  Farrar 74  N.  C,  686 394 

Clegg  V.  Soapstone  Co 66  N.  C,  391 464 

Clement  V.  Clement 1  Jones  Eq.,  184 440 

Clendenin  V.  Turner 96  N.  C,  416 482 

Coatesv.  Wilkes 92  N.  C,  376 359 

Coates  V.  Wilkes , 94  N.  C,  174 865,  599 

Colgrove  V.  Koonce 76  N.  C  863 482 

Commissioners  v.  Means 7  Ired. ,  406 213 

Commissioners  v.  Magnin 78  N.  C. ,  181 257 

Commissioners  v.  Satchwell 88  N.  C. ,  1 258 

Conigland  v.  Smith 79  N.  C,  303 238 

Cooper  V.  Wilcox  2D.&B.Eq.,  90 533 

Cotton  V.  Willoughby S3N.  C,  75    ..     575 

Cowles  V.  Ferguson  90N.  C,  308 556 

Coxv.Hogg 2Dev.Eq.,  121 314 

Cromartie  V.  Com'rs  of  Bladen 85  N.  C,  211 417 

Cunningham  V.  Dillard 4D.  A;B.,351 164 

Currie  V.  McNeill  .  .  83  N.  C,  176 124 

Curtis  V.  Cash 84  N.  C.  42 .  466 

Cuthbertson  V.  Insurance  Co 96  N.  C,  480 340 

D.  &  D,  Institute  V.  Norwood Bus.  Eq.,  65 232 

Davenport  V.  Sleight 2D.&B.,  381 545 

Davis  V.  Gilliam 5  Ired.  Eq. ,  308 596 

Davisv.  Higgins.... 87  N.  C,  298 556 

Davis V.  HigginB... 91  N.  C,  382 1....  476 

Davis  V.  Sanderlin 1  Ired.,  389 360 

Davis  V.  Lanier 2  Jones,  307    10 

Davis  V.  Parker 69N.  C,  271 313 

Davisv.  Davis 83  N.  C,  71 555 

Devereux  V.  Devereux 81  N.  C,  12 162 

Dobson  V.  Murphy 1  D.  &  B.,  586 109 

Dobeon  V.  Simonton 86  N.  C,  492 509 

Dodson  V.  Green 4  Dev.,  438 232 

Doi-sey  v.  Moore Present  term 697 

Dougherty  V.  Sprinkle 88  N.  C,  800 518 

Doyle  V.  Brown * 72  N.  C,  893 4,  108,  491 

Duke  V.Brown 96  N.  C,  127 348 

B 


xviii  CASES  CITED. 


Page. 

Duke8  V.  Jones 6  Jones,  14 160 

Duncan  V.  Philpot 64  N.  C,  479 380 

Dunkart  V.  Rineheart 89  N.  C,  354 499 

Durham  V.  Bostick 72N.  C.,358 46a 

Easonv.  Petway 1  D.  &  B.,  44 360 

Ely  V.Early 94  N.  C,  1 440,441,  442 

Emery  V.  Hardee 94  N.  C,  787 238 

England  v.  Garner 90  N.  C,  197 182 

England  V.  Duckworth 76N.  C.,309 401 

Etheridgev.  Woodley 83  N.  C,  11 405 

Evans  V.  Etheridge 96  N.  C,  42 ^ 45 

Ex  parte  Dougherty 6  Ired.,  155 350 

Ex  parte  King  &  Morrison 2  Dev.,  341 860 

Ex  parte  Dodd Phil.  Eq.,  97 183 

Ex  parte  MiUer 90  N.  C,  625 183 

Fanshaw  v.  Fanshaw Busb.,  166 491 

Farmer  V.  Pickens 88  N.  C,  549 555 

Farmer  v.  Railroad 88N.  C.,564 246 

Finch  V.  Ragland 2  Dev.  Eq.,  141 10 

Finleyv.  Hayes aiN.  C.,368-: 463 

Fitzgerald  V.  Shelton 95N.  C.,519 146 

Fitzgerald  V.  AUman 82N.  C.,492 206 

Fleming  V.  Burgin 2  Ired.  Eq.,  584 434 

Flemming  V.  Roberts 77  N.  C,  415 61 

Flynt  V.  Bodenhamer 80N.  C.,205    564 

Foley  V.  Blank 92N.  C.,476 402 

Forbes  V.  Smith 5  Ired.  Eq. ,  369 533 

Foster  V.  Penry 77  N.  C,  160 428 

Foushee  V.  Pattershall 67  N.  C,  453 464 

Fowler  V.  Poor 93  N.  C,  466  ...: 106,  182,  515 

Freeman  v.  Morris Busb.,  287 402 

Frost  V.  Reynolds 4  Ired.  Eq.,  494 115 

Galloway  v.  Carter Present  term 314 

Gay  V.Baker 5Jone8Eq.,  844 225 

Gibbs  V.  Lyon 95  N.  C,  146 555 

Gibson  V.  Gibson 4  Jones,  425 811 

Oilchristv.  Kitchen 86  N.  C,  20 402 

Gilkey  V.  Dickerson 8  Hawks,  298 27 

Ooff  V.  Pope 83  N.  C,  123 499 

Gordon  V.  Lowther 75  N.  C,  193 201 

Gore  V.  Mastin 66  N.  C,  371 64 

Grahamv.  Holt Sired.,  300 156,  545 


CASES  CITED.  xix 


Paok. 

Grandy  v.  Bailey ISIred.,  221 296 

Grandy  V.  McPherson 7  Jones,  347 880 

Grant  V.  Reese 90N.  C.,3 258 

Grant  V.  Reese 94  N.  C,  720 10 

Grant  V.  Reese ..  82  N.  C,  72 61 

Grantham  V.  Kennedy .91  N.  C,  148 492 

Green  V.  Griffin 95N.  C.,50 407 

Gregory  V.  Perkins 4Dev.,  50 160 

Gulley  V.  Macy 84  N.  C,  484 90 

Guionv.  Melvin 69  N.  C,  248 .- 194,  196 

Gunter  V.  Wilkes 85  N.  C,  312 808 

Hall  v.Gibbs 87  N.  C,  4 478 

Banner  v.  Douglas ^ 4  Jones  Eq.,262 584 

Hardin  V.  Barrett 6  Jones,  159 273 

Hare  v.  HoUoman 94  N.  C,  14 492 

Hare  V.  Grant 77  N.  C,  208 568 

Hare  V.  Jernigan 76  N.  C,  471 475 

Harris  V.  Jones 83  N.  C,  317 575 

Harris  V.  Woodard 96  N.  C,  232 499 

Harris  V.  Shaflfer 92  N.  C,  30 61 

Hartv.  Roper 6  Ired.  Eq. ,  349 34 

Hauser  V.  Tate 85  N.  C,  81 509 

Haywood  V.  Daves 81  N.  C,  8 162 

Hedgepeth  v.  Rose 95  N.  C,  41 91 

Henderson  V.  Graham 84N.  C..496 403 

Herren  v.  Rich 95  N.  C,  500 218 

Hervey  V.  Edmunds 68  N.  C,  243 515 

Hicks  V.  BuDock 96  N.  C,  164 226 

Hicks  V.  Skinner 72  N.  C,  1 162 

HilJiard  V.  Kearney Bus.  Eq.,  221.. 31 8, 317, 313,  314,  815 

Hinesv.  Hines 84  N.  C,  122 258 

Hinsdale  V.  Hawley 89  N.  C,  87 515 

Hinsdale  V.  Sinclair 83N.C.,338 112 

Hodge  V.  Powell 96  N.  C.,64 210 

Holding  V.  Holding 2  Law  Rep.,  440 109 

Holley  V.  HoUey 96  N.  C,  229 254 

HoUowell  V.  Kornegay 7  Ired,,  261 311 

Holland  V.  Isler 77  N.  C,  1 213 

Holmes  V.  MarshaU 72  N.  C,  37 47 

Hoover  T.  Berryhill 84  N.  C,  132 197 

Houston  V.  Brown 7  Jones,  161 551 

Houston  V.  Walsh 79  N.  C,  35 285 

Howell  V.  Ray 92  N.  C,  510 476 


XX  CASES  CITED. 


Page. 

Hudginsv.  White 65  N.  C,  898 402 

Hiigginsy.  Hinson Phil.,  126 64 

Hughes  V.  Boone Present  term 17 

Hulbertv.  Douglas 94N.  C.,122 181 

Humble  V.  Mebane ..  89N.  C.,410 i... 10,  878 

Humphreys  V.  Finch 97  N.  C,  808 546 

Hunt  V.  Satterwhite 85  N.  C,  74 .  .  225 

Huntley  V.  Mathias 90  N.  C,  101 .  529 

Hutchison  v.  Symons 67  N.  C,  156 112 

Ijames  V.  Gaither 93N.  C,  858 181 

InreBrinson ..73N.  C.,278 418 

In  re  Walker ..82N.  C,  95 418 

Insurance  Co.  v.  Davis 74  N.  C,  78 284 

Islerv.  U\er 88  N.  a,  581 231 

Jacobs  V.  Burgwyn 63  N.  C,  196 615 

Jenkins  V.  Smith ..72N.  C.,296 874 

Johnson  v.  Finch 93N.  C,  205 520 

Johnson  V.  Prairie 91  N.  C,  159 181 

Johnston  V.  Pate 83  N.  C,  110 146 

Johnston  v.  McRary 5  Jones,  869 886 

Jonesv.  Call 93  N.  C,  170 564 

Jones  V.  Carter 73  N.  C,  148 660 

Jones  V.  Perkins 1  Jones  Eq. ,  337 84 

Jones  V.Speight.... 1  Car.  L.  Repos.,544,  157.. .811,  314 

Judge  V.  Houston .12  Ired.,  108  556 

Keener  V.  Goodson 89  N.  C,  273    273 

Kidder  V.  Mcllhenny 81  N.  C,  182 466,  564 

Kincaid  V.  Lowe Phil.  Eq.,  41 232 

Kinney  V.  Laughenour 97  N.  C,  325 284 

Kirhy  V.  Dalton .1  Dev.  Eq.,  195 294 

Kirkpatrick  v.  Means 5  Ired.  Eq.,  220 115 

Kitchen  V.  Herring 7  Ired.  Eq.,  190 81 

Klugev.  Lachenour 12  Ired.,  180  558 

Kluntz  V.  Kluntz ..     5  Jones  Eq.,  80 294 

Lafoon  V.  Shearin 95N.  C.,39l.. 366 

Lambeth  V.  Warner .2  Jones  E^.,  165 596 

Latham  V.  Bell 69  N.  C,  135 383 

Lawrence  V.  Norfleet 90  N.  C,  533 388,  384 

Leev.  Woodard N.  C.  Term  R.,  100(537) 21 

Leggett  V.  Leggett 88  N.  C,  108 441 

Leigh  V.  Crump 1  Ired.  Eq.,  299  218 


CASES  CITED.  xxi 


Page. 

Lemley  V.  Atwood 65  N.  C,  46 873 

Lewis  V.  Rountree 81  N.  C,  20 162 

Lewis  V.  Lumber  Co Ante,  11 148 

Lewis  V.  McNatt 66  N.  C,  63 468 

Lewis  V.  Fort 75  N.  C.  251 562 

Lloydv.  Wheatly 2  Jones  Eq. ,  267 ,. 218 

Locke  V.  Alexander 1  Hawks,  412 547 

Loftin  V.  Loftin 96  N.  C,  94 36,  442 

London  V.  Wilmington 78  N.  C,  109 64 

Longv.  Clegg 94  N.  C,  768 478 

Long  V.  Jarratt 94  N.  C,  443 516 

Long  V.  Graeber 64  N.  C,  431 551 

Long  V.  Norcum 2  Ired.  Eq.,  354 128 

Love  V.  Welch 97N.  C,  200 218 

Lacasv.  Wasson 8  Dev.,  398 156 

Lumber  Co.  V.  Wallace 93  N.  C,  22 13,  148 

Lnnn  V.  Shermer 98  N.  C,  164 468 

Lutz  V.  Thompson 87  N.  C,  884 84 

Lynam  v.  Califer 64  N.  C,  572 84 

Lynn  v.  Lowe 88N.  C.,478 515 

Lyonv.Russ 84  N.  C,  588 444 

Lytlev.  Lytle 94  N.  C,  688 444 

Mace  V.  Commissioners Ante,  65 70 

Magruder  V.  Shelton... 98  N.  C,  545 113 

Manix  v.  Howard 79  N.  C.  553 221 

Manning  V.  Jones Busb.,  368 386 

Manufacturing  Co.  v.  Simmons 97  N.  C,  89 522 

Marshall  V.  Fisher 1  Jones,  111 492 

Markham  V.  Hicks 90  N.  C,  204 172 

Mask  V.  Tiller 89  N.  C,  423 442 

Mayers  V.  Carter 87  N.  C,  146 72 

McArthur  V.  McEachin 64  N.  C,  72 405 

McConneil  V.  McConnell 64  N.  C,  842 278 

McDonald  V.  Carson 94  N.  C,  497 340,  569 

McDonald  v.  Morris 89  N.  C,  99 482 

McDowell  V.  Construction  Co 96  N.  C,  514 348 

McEachem  v.  Kerchner 90  N.  C,  177 61 

McKay  v.  Glover 7  Jones,  41 556 

McKay  V.  Simpson 6Ired.  Eq.,  452 34 

McKeithan  V.  Walker 66  N.  C,  95 112 

McLaurin  V.  Conly 90  N.  C,  50 495 

McLawhorn  V.  Worthington.. 98  N.  C,  199 81 

McMillan  V.  Baker 85  N.  C,  291 442 


XXII  CASES  CITED. 


Page. 

M'Murphey  V.  Campbell 1  Hay.,  181 lOtt 

Melvin  V.  WaddeU 75  N.  C,  361 558 

Middletonv.  Duffy 73  N.  C,  72 405 

Mizellv.  Burnett ...4  Jones,  249 4W 

Moore  V.  Commissionere SON.  C,  154 213 

Moore  V.  Hinnant 60  N.  C,  168 401 

Moore  v.  Leach 6  Jones,  88 225 

Moore  V.  Railroad  Co 67  N.  C,  209 405 

Morrisv.  Grier 76  N.  C,  410 80 

Morris  V.  Morris 94N.  C.,613 651 

Morrison  V.  Baker 81  N.  C,  76 124 

Mulford  V.  Sutton 79  N.  C,  276 64 

Murchison  V.  Whitted 87  N.  C,  455 313 

Neal  V.  Mace  89  N.  C,  171 522 

Nelson  V.  Williams 2D.  &B.  Eq.,  118 533 

Neville  V.  Pope 95  N.  C,  846 519 

Norwood  V.  Morrow 4D.  &B.,  442 295 


Ogburn  v.  Wilson 96  N.  C,  210 254 

Oliver  V.  Dix 1  D.  &  B.  Eq.,  159 546 

Owens  V.  Railroad 88  N.  C,  502 244 

Page  V.  Branch 97  N.  C,  97 226,  295 

Parham  V.  Green 64  N.  C,  436 566 

Parker  V.  Allen 84  N.  C.,466 423 

Parker  V.  Bledsoe 87N.  C.,221 445 

Parker  V.  Railroad 86  N.  C,  221 807 

Parkins  v.Coxe... 2  Hay.,  839  (517) 595 

Patapsco  V.  Magee 86  N.  C,  350 394 

Pate  V.  Turner 94  N.  C,  47 655,  558 

Patrick  v.  Joyner 68  N.  C,  573 405 

Pearsev.  Owens 2  Hay.,  234  (415) 273 

Pearson  V.  Boyden ..86N.  C.,585 172 

Peebles  V.  Foote ...83  N.  C,  102 285 

Perry  V.  Jackson 88  N.  C,  103 340 

Perry  V.  Tupper 77  N.  C,  418 ' 61 

Pickens  V.  Rymer 90N.  C.,282 472 

Pigot  V.  Davis 3  Hawks,  25 492 

Pinner  V.  Pinner Busb.,  475 297 

Ponder  V.  Carter 12Ired.,  242 566 

Potts  V.  Blackwell 4  Jones  Eq.,  58 184 

Pow^ell  V.  Matlhis 4Ired.,  83 570 

Price  V.  Johnson 90  N.  C,  572 318 


CASES  CITED.  xxiii 


Page. 

Proctor  V.  Pool 4  Dev.,  370 81 

Pollen  V.  Commiasioners 08N.  C.,451 218 

Railroad  V.  Battle 66  N.  C,  541 91 

Railroad  v.  Ck)mmis8ioner8 87  N.  C. ,  414 62 

Railroad  V.  Leach 4  Jones,  840 609 

Railroad  v.  Lewis Ante,  62 66,  70 

Railroad  Co.  v.  Reid 64  N.  C,  155 62 

Ransom  v.  McClees 64  N.  C,  17 144,  200 

Rawlingsv.  Hunt 90  N.  C,  270  ..  575 

Redmond  V.  Coffin 2  Dev.  Eq.,  437 547 

Reesev.  Cole 98  N.  C,  87 394 

Reese  V.  Jones 84  N.  C,  597 268 

Reynolds  T.  Magness 2Ired.,  26 566 

Ricbards  V.  Schlegelmich 65  N.  C.,  150 500 

Richards  V.  Smith 98  N.  C,  509 146 

Riggan  V.  Green SON.  C,  286 492 

Rives  V.  Port«r 7  Ired.,  74 27 

Roberts  V.  Roberts 82  N.  C,  29 •  881 

Robinson  V.  EzzeU 72  N.  C,  231 575 

Robinson  V.  Willoughby 70  N.  C,  858 484 

Rossv.  Farris 4  Dev.,  876 811 

Rollins  V.  Henry 78  N.  C,  842 475,  515 

Roulhac  V.  Brown 87  N.  C,  1 285 

Roulhac  V.  Miller 90  N.  C,  174 284 

Runnionv.  Ramsay 98  N.  C,  410 859 

Sain  V.  Bailey 90  N.  C,  566 878 

Sanders  V.  Hyall 1  Hawks,  247 811 

Sandlin  V.  Ward 94  N.  C,  490 85 

Scott  V.  Battle 85  N.  C,  184 272,  898 

Scott  V.  McAlpin Term  Rep.,  587(155) 547 

Scull  V.  Jemigan 2  D.  &  B.  Eq.,  144 126 

Sedberryv.  Carver 77N.  C.,819 285 

Shaw  V.  McFarlane 1  Ired.,  216 860 

Shelton  V.  Fels Phil.,  178 516 

Sheppard  v.  gheppard 2  Hay.,  882(580) 595 

Sherrodv.  Woodward 4  Dev.,  860 666 

SherUl  V.  Hagan 92  N.  C,  345 336 

Shield  V.  Whitaker 82  N.  C,  516 441 

Shine  V.  Wilcox 1  D.  &  B.  Eq.,  681 596 

Shuford  V.  Cline 18  Ired.,  468 360 

Simmons  v.  Gholson 5  Jones,  401 . .  47 

Sinmions  V.  Mann 92  N.  C,  12 466 

Singer  MTg  Co.  v.  Barrett 95  N.  C,  36 167,  520 


XXIV  cASES  CITED. 


Paqs. 

Skinner  v.  Skinner 4  Ired.,  175 37 

Skinnerv.  Moore 2D.  &  B.,  138 491 

Smaw  V.  Cohen 95  N.  C,  85 619 

Smiley  V.  Pearce 98  N.  C,  185 442 

Smith  V.  McLeod 3  Ired.  Eq.,  890 538 

Smith  V.  N.  C.  R.  R.  Co 68  N.  C,  107  ..  .   665 

Smith  V.  Smith Winst.  Eq.  (Hinsdale's  E<i.)  ...  395 

Smith  V.  Wilmington 98N.  C.,343 348 

Southerland  V.  Goldsboro 96  N.  C,  49 ,   848 

Spe'-rv.  James 94  N.  C,  417 385 

Spillman  V.  Williams 91  N.  C,  483 108 

Spivey  V.  Grant 96  N.  C,  214 600 

State  V.  Bean 91  N.  C,  554 318 

State  V.  Burgwyn    87  N.  C,  572 564 

State  V.  Cockran    2  Uev.,  63 565 

State  v.Efler 85  N.  C,  585 564 

State  V.  Fishblate 83N.  C.,654 856 

State  V.Hall 97  N.  C,  474 356 

State  V.  Johnston 1  Hay.,  293 109 

Statev.  Lut4z     65  N.  C,  503 64 

State  V.  Mills 91  N.  C,  581 551 

Statev.  Morgan 3Ired.,  186,193 828 

State  V.  Norton , 1  Winst.,  303 564 

Statev.  Powell 94  N.  C,  96^ 531 

Statev.  Ray 97  N.  C,  510 599 

Statev.  Sanders 84  N.  C.  728 564 

State  V.  Secrest 80  N.  C,  450 564 

Statev.  Skinner 3  Ired.,  564 125 

Statev.  Vann 82  N.  C,  631 564 

Statev.  Wagner 91  N.  C,  521* 129 

Statev.  White .89N.  C,  462 531 

Stewart  V.  Ray 4  Ired.,  269 360 

Stith  V.  McKee 87  N.  C,  389 442 

Stith  V.  Lockabill 68  N.  C,  227 564 

Stowe  V.  Davis 10  Ired.,  431.... 283 

Straus  V.  Beardsley 79  N.  C,  59 464 

Strickland  V.  Murphy '. 7  Jones,  242.... 563 

Sudderth  V.  McCombs ....67N.  C,  a53 18 

Sumner  V.  Young 65  N.  C,  579 144 

Sumner  V.  Sessoms 94  N.  C,  371 4,  182,  493 

Sutton  V.  Wood Gonf.  Reps.,  202,  812 311 

Sutton  V.  Schonwald 86N.C.,198 182 

Symev.  Badger 96  N.  C,  197 383 


CASES  CITED.  xxv 


Page. 

Teague  V.  Downs 69  N.  C,  280 551 

Thomas  V.  Lines 83  N.  C,  191 84 

Thornton  V.  Thornton 68N.  C.,211 534 

Threadgiliv.  McLendon 76N.  C.,24 188 

Todd  V.  Outlaw.. 79  N.  C,  285 48,  434 

Topping  V.  Windley Ante,  4 373 

Towe  V.  Newbold 4Jone8Eq.,  212 534 

Towles  V.  Fisher 77  N.  C,  437 210 

Townsendv.  McKinnon .-98N.  C,  103 394 

Triplett  V.  Witherspoon 74  N.  C,  475 475 

Tucker  V.  Baker 94  N.  C,  162 473 

Turner  V.  Quinn 92  N.  C,  501 130 

Turrentine  V.  Railroad 92N.  C.,688 244 

Twitty  V.  Logan 86  N.  C,  712 402 

Twidy  V.  Sanderson 9  Ired.,  5 336 

University  v.  Hughes 90  N.  C,  537 193 

Usry  V.  Suit 91  N.  C,  406 373 

Vassv.  Freeman 3  Jones  Eq. ,  321 313,  315 

Vincent  V.  Corbin 85  N.  C,  108 555 

VonGlahn  V.  DeRosset 76  N.  C,  292 144 

Waddell  V.  Swann 91  N.  C,  108 555 

Wade  V.  Sanders 70  N.  C,  277 482 

Wall  V.  Covington 76  N.  C,  150 221 

Wall  V.  Covingten 83  N.  C,  144 561 

Wallace  V.  Railroad 98N.  C.,494 245 

Walton  V.  Pearson 85  N.  C,  34 296 

Ward  V.  Farmer 92  N.  C,  93 226 

Ward  V.  Lowndes 96  N.  C,  367 106,  492 

Ward  V.  Sheppard 2  Hay.,  283(461) 595 

Watson  V.  Dodd 72  N.  C,  240 161 

Watson  V.  Watson 3  Jones  Eq.,  400 183 

Weaver  V.  Jones 82N.  C.,440 4 

Webb  V.  Weeks 3  Jones,  279 313 

Webster  V.  Laws 89  N.  C,  224 519 

Weiller  V.  Lawrence 81  N.  C,  65 112 

Welborn  V.  Sechrist 88  N.  C,  287 86 

Wheeler  V.  Taylor 6  Ired.  Eq.,  225...  115 

Whissenhunt  V.  Jones 80N.  C.,348 522 

White  V.  Utley 86  N.  C  415 61 

Wiley  V.  Logan 94N.  C.,564 129 

Willey  V.  Eure 8Jone8,  320 125 

Williams  V.  Bennett 4Ired.,  122 295 

C 


XXVI  CASES  CITED. 


Page, 

Williams  V.  Harrington 11  Ired.,  616 492 

Williams  V.  Hassell 78  N.  C,  174 183 

WiUiams  V.  Johnson M  N.  C.,  633 569 

Williamson  V.  Hartman ..92N.  C.,286 515 

Wilmington  V.  Macks 86  N.  C,  88 213 

Wilson  V.  Arentz 70  N.  C,  670 ..  551 

Winborn  V.  Byrd 92  N.  C,  7 130 

Winborne  v.  Johnson 95  N.  C,  46 402 

Wingov.  Hooper 98N.  C,  482 285 

Womack  v.  Backer Phil.  Eq.,  161 34 

Wood  V.Oxford 97  N.  C,  227 347 

Woodlief  V.  Harris 95  N.  C,  211 575 

Wooley  V.  Robinson 7  Jones,  30 221 

Wooten  V.  Hill .98N.  C.,48    267,394,  575 

Worth  V.  Commissioners Winst.  Eq.,  70 ^_.64,    67 

Worthy  V.  Mcintosh 90  N.  C,  536 383,  384 

Worthy  v.  Shields 90  N.  C,  192 359 

Yarborough  V.  Monday 3  Dev.,  420 472 

Young  V.  Jackson 92  N.  C,  144 47 

Young  V.  Lathrop 67  N.  C,  63 60,  182 

Young  V.  Young 97  N.  C,  132 183 


ERRATA. 


On  page  48,  line  16,  for  "  mortgage  trust "  read  '*  mortgagee  or  trustee." 

On  page  91,  line  13.  for  **  more"'  read  "  were." 

On  page  100,  line  7  from  bottom,  for  *'  agreement"  read  '* argument." 

On  page  213,  line  6  from  bottom,  for  **  plaintiffs"  read  "  plaintiff." 

On  page  246,  line  10  from  bottom,  for  **  leave  "  read  "  leaves." 

On  page  272,  line  13,  for  **  say  "  read  "  says." 

On  page  358,  line  2,  of  opinion,  for  •*  defendant"  read  "  defendants," 

and  on  line  3,  of  opinion,  for  "  execution  "  read  **  executions," 
On  page  361,  line  4,  for  *'  on "  read  **  in  "  and  for  *'  by  "  read  "  to." 
On  page  449,  line  17,  for  "  deemed  "  read  **  decreed." 
On  page  468,  in  line  3,  for  ** defendant"  read  "defendants"  and  in 

line  4,  for  "  is  "  read  **  are." 

On  page  573,  line  6,  of  opinion,  after  the  word  *'  land  "  read  "  ^as.' 
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AT   RALEIGH. 


FEBRUARY   TERM,    1888. 


FRANCIS  L.  EDWARDS  et  al.  v.  AUGUSTUS  M.  MOORE. 

Judicial  Sales — Action  to  Recover  Land — Evidence — Record. 

In  an  action  to  recover  land  where  the  defendant  8et  up  title  under  a 
decree  of  the  Court  in  which  the  premises  had  been  sold  to  make  as- 
sets, and  the  record  showed  that  plaintiffs  had  accepted  service  of  the 
sammons  in  the  proceeding  in  which  the  decree  was  made ;  Held : 

1.  That  the  record  could  not  be  collaterally  attacked  by  evidence  that 

the  acceptance  of  service  was  made  by  one  who  had  no  authority. 

2.  The  Courts  will  be  slow  to  exercise  the  power  to  vacate  judicial  pro- 

ceedings where  persons  relying  upon  their  integrity  have  acquired 
rights  thereunder,  or  where  the  parties  asking  such  relief  have  al- 
lowed a  long  time  to  elapse  and  no  meritorious  reason  is  shown. 

Civil  action  to  recover  land,  tried  before  Avery,  J.,  at 
Spring  Term,  1887,  of  Chowan  Superior  Court. 

The  plaintiffs  claimed  title  as  heirs  at  law  of  T.  J.  Bland, 
deceased,  and  the  defendant  claimed  under  a  purchase  from 


IN  THE  SUPREME  COURT. 


Edwards  v.  Moore. 


R.  B.  Bland,  administrator  of  T.  J.  Bland,  at  a  sale  made  in 
pursuance  of  a  decree  in  the  case  of  R.  B.  Bland,  adminis- 
trator of  T.  J.  Bland,  deceased,  against  the  heirs  at  law  of 
his  intestate,  made  July  6th,  1869,  to  sell  the  land  described 
in  the  complaint  in  this  action  to  make  assets  to  pay  the 
debts  of  the  deceased. 

The  plaintiffs  introduced  the  record  of  that  proceeding, 
which  shows: 

1.  The  petition  for  an  order  of  sale,  which  is  set  out  in  full 
in  the  record ; 

2.  The  order  of  sale  dated  July  6th,  1869; 

3.  The  summons  in  the  cause,  dated  6th  of  July.  1869, 
and  endorsed  as  follows:  *  Filed  6th  July,  1869;  Wm.  R. 
Skinner,  clerk;"  and  also,  "Service  accepted,  T.  B.  Bland, 
F.  M.  Edwards  and  wife  F.  L.  Edwards,  J.  C.  Fletcher  and 
wife  M.  G.  Fletcher,  Martha  P.  Rogerson,  by  T.  B.  Bland;" 

4.  Report  and  confirmation  of  sale,  and  order  for  title, 
September  30th,  1869. 

The  following  entry  appeared  on  the  docket:  "  R.  B.  Bland, 
administrator,  v.  T.  J.  Bland's  heirs  at  law  ;  petition  to  make 
real  estate  assets ;  prayer  granted ;  service  accepted  by  the 
heirs  at  law ;  sale  ordered  at  thirty  days'  notice  at  court  house 
door  and  three  other  public  places  in  Chowan  County." 

The  plaintiffs  introduced  T.  B.  Bland  as  a  witness,  who 
testified  that  he  was  "the  son  of  T.  J.  Bland,  who  died  in 
December,  1866;  that  he  knows  Frances  L.  Edwards  and 
M.  G.  Fletcher;  that  they  were  married  women  on  and  prior 
to  July  6th,  1869;  that  Mrs.  Edwards  is  still  married;  that 
Mrs.  Fletcher  is  dead,  leaving  four  children     *     *     *." 

The  plaintiff  further  proposed  to  show  by  this  witness 
"  that  he  accepted  service  of  the  summons  aforesaid  for  his 
married  sisters  and  Mrs.  M.  P.  Rogerson  without  their  knowl- 
edge or  authority  and  not  in  their  presence,  and  without 
the  knowledge  or  authority  of  any  of  them.  Defendant 
sobjected  upon  the  ground  that  the  record  in  the  proceeding 
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of  Bkmd,  administrator,  v.  BUmd^s  heirs  at  law,  could  not  be 
oollaterally  attacked  in  this  action.     Objection  sustained." 

Upon  the  rejection  of  this  evidence  and  intimation  of  the 
Court,  the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

Mi\  John  OaUingy  for  the  plaintiffs. 
Mr.  J,  B.  BatchdoTy  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  The  lands  of  T.  J.  Bland, 
deceased,  were  sold  in  1869,  at  a  judicial  sale,  made  under 
an  order  in  a  proceeding  instituted  by  his  administrator 
against  his  heirs  at  law  to  make  assets  to  pay  debts,  and  this 
action  was  commenced  in  1885,  more  than  fifteen  years  after, 
by  the  plaintiffs,  who  are  some  of  the  heirs  at  law  of  said  T. 
J.  Bland,  to  recover  land  so  sold,  and  this  right  to  recover  is 
based  upon  the  alleged  ground  that  they  were  not  parties  to 
the  proceeding  under  which  the  land  was  sold  by  the  admin- 
istrator. 

They  proposed  to  show  in  this  action,  by  T.  B.  Bland  (their 
brother,  who  was  also  one  of  the  heirs  at  law  and  one  of  the 
defendants  in  the  proceeding,  the  judgment  in  which,  they 
insist,  was  void  as  to  them),  that  he  accepted  service  for  them, 
not  in  their  presence,  and  without  their  sanction  or  authority. 

This  cannot  be  allowed  in  this  action.  Assuming  the  facts 
to  be  as  alleged,  and  that  T.  B.  Bland  signed  their  names  to 
the  acceptance  of  service  of  the  summons  without  any  au- 
thority therefor,  the  Court  in  the  exercise  of  its  power  to 
amend  its  records  and  vacate  an  irregular  or  erroneous  judg- 
ment, should  be  careful  and  cautious  in  the  exercise  of  that 
power,  when  not  only  the  interests  and  rights  of  persons  act- 
ing upon  the  integrity  of  judicial  proceeding  are  involved, 
but  where,  after  long  delay,  no  meritorious  reason  is  given 
for  the  correction.  In  this  case,  if  the  proceeds  of  the  land 
were  applied  to  the  payment  of  the  debts  of  the  ancestor  for 
which  the  land  was  bound,  it  would — so  far  from  being  meri- 
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torious— be  unjust  to  permit  the  plaintifis  to  recover  from 
the  purchaser  and  hold  the  land  discharged  of  the  debts  of 
the  ancestor  which  the  money  of  the  purchaser  had  paid. 
Weaver  v.  Jones,  82  N.  C,  440 ;  Doyle  v.  Brovm,  72  N.  C,  393. 
In  the  latter  case  the  action  was  properly  instituted  for  the 
direct  purpose  of  vacating  a  decree  made  in  an  action  to 
which  it  was  alleged  the  plaintiff  was  not  a  party,  but  it  was 
said  the  record  "  must  stand  until  vacated." 

In  a  direct  proceeding  to  annul  the  judgment  the  right  of 
all  parties  may  be  protected,  but  as  long  as  the  judgment 
and  order  of  sale  remain,  though  the  proceeding  be  irregular, 
yet  if  not  void  the  judgment  cannot  be  coUaterall)'  impeached 
and  the  conveyance  authorized  by  it  must  stand.  The  judg- 
ment can  only  be  vacated  by  a  direct  proceeding  for  the  pur- 
pose. 

The  judgment  in  this  case  was  not  void.  Sumner  v.  Se9- 
soms,  94  N.  C,  371 ;  Cotes  v.  Picketty  97  N.  C,  21,  and  the  cases 
there  cited. 

There  is  no  error. 


THE  STATE  ex  rel.  S.  J.  TOPPING  v.  G.  H.  WINDLEY  et  al. 

Clerk  of  Superior  Court — Guardian — Ward — Surety — Measure 
of  Damages — Evidence — Commissions — Estoppel — Interest. 


1.  Clerks  of  the  Superior  Court  are  liable  upon  their  official  bonds  for 

all  losses  sustained  by  reason  of  their  failure  to  require  proper  secu- 
rity upon  guardian  bonds. 

2.  The  record  of  the  appointment  of  a  guardian  is' sufficient  evidence  of 

such  appointment. 

3.  Neither  the  clerk  nor  his  sureties  will  be  heard  to  deny  that  a  guard- 

ian, appointed  by  the  former,  improperly  received  funds  which  he 
is  shown  to  have  taken  possession  of  for  his  ward. 
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4.  Where  a  gaardian  keeps  no  aocounts  and  makes  no  report  of  his 

trust,  as  a  general  rule  he  will  not  be  allowed  commissions. 

5.  The  measure  of  damages  in  an  action  upon  a  clerk's  or  guardian's 

bond  for  a  failure  to  perform  any  duty  required  of  them  is  the 
amount  of  the  principal  received,  with  compound  interest  at  six  per 
cent,  until  the  ward  arrives  at  full  age. 

6.  A  surety  on  a  guardian  bond,  the  principal  being  dead,  is  a  competent 

witness  to  prove  the  insolvency  of  the  bond. 

Civil  action,  tried  'before  Avery,  J.,  at  February  Term, 
1887,  of  the  Superior  Court  of  Beaufort  County. 

The  complaint  alleges  that  the  defendant,  G.  L.  Windley, 
was,  on  the  Ist  day  of  May,  1874,  Clerk  of  the  Superior 
Court  and  Judge  of  Probate  for  the  county  of  Beaufort,  and 
that  as  such  he  executed  and  delivered  to  the  State  of  North 
Carolina  his  official  bond  and  renewal  bond,  to  which  the 
other  defendants  are  sureties;  that  on  the  1st  of  May,  1874, 
the  defendant,  Windley,  acting  in  his  official  character,  ap- 
pointed one  Ira  H.  Topping  as  guardian  of  the  relator,  who 
was  then  a  minor,  aged  about  eleven  years,  and  issued  letters 
of  guardianship,^general  in  their  character  and  extending 
to  the  property  as  well  as  to  the  person  of  the  relator;  that 
said  Windley,  at  the  time  of  issuing  the  said  letters  of  guard- 
ianship, failed  and  neglected  to  require  of  said  guardian  a 
good  and  sufficient  bond,  but  accepted  one  wholly  insuffi- 
cient and  insolvent,  with  only  one  surety  and  not  justified; 
that  only  one  renewal  bond  was  given  by  the  guardian,  and 
that  in  1879,  which  was  then  and  still  is  insolvent,  and  that 
the  guardian  failed  to  file  any  account  of  his  guardianship, 
and  died  in  March,  1883,  totally  insolvent ;  that  the  guard- 
ian entered  upon  his  duties  at  once  upon  his  appointment, 
received  and  took  into  his  possession  the  estate  of  the  relator, 
receiving  the  rents  of  lands  and  the  proceeds  of  lands  sold 
by  him  as  guardian  under  judicial  proceedings  and  failed  to 
account  to  the  relator  therefor,  or  to  pay  over  the  same  or 
any  part  thereof,  and  asks  judgment,  &c. 
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The  answer  admits  that  Windley  was  clerk,  and  as  such 
gave  the  usual  bonds,  and  that  the  defendants  were  his 
8uretie3. 

It  is  denied  that  Windley  appointed  I.  H.  Topping  guard- 
ian to  the  relator,  or  that  he  ever  acted  as  such. 

The  defendants  ask  that  they  be  furnished  with  the  par- 
ticulars of  the  property  of  the  relator  alleged  to  have  been 
received  by  the  said  Ira  H.  Topping,  and  further  say  that 
the  action  did  not  accrue  within  six  years,  &c.,  and  is  barred 
by  statute. 

The  plaintiff  filed  a  statement  specifying  the  sums  de- 
manded. 

At  February  Term,  1886,  the  issue  raised,  "  Was  Ira  Top- 
ping appointed  guardian  of  the  relator,  T.  J.  Topping,  then 
an  infant,  by  Geo.  L.  Windley,  Clerk  of  the  Superior  Court  of 
said  county?"  was  tried  before  his  Honor,  Judge  Gudger,  by 
an  inspection  of  the  records,  and  upon  said  inspection  it  was 
adjudged  that  Windley  was  clerk  of  said  Court  on  the  1st 
day  of  May,  1874,  and  acting  as  such  on  that  day  appointed 
the  said  Ira  H.  Topping  guardian  of  the  relator. 

To  this  judgment  the  defendants  excepted. 

It  was  then  referred  to  Goethe  Wilkens,  Clerk  of  the  Court, 
to  state  and  report  an  account  showing : 

"  1st.  Whether  said  Windley,  as  Clerk  aforesaid,  took  from 
said  Ira,  in  his  appointment  as  guardian  as  aforesaid,  any 
and  what  bond,  and  if  any,  whether  it  was  good  and  suffi- 
cient when  taken. 

"2d.  What  property  *  *  *  was  or  might  and  ought 
to  have  been  received  by  said  guardian,  what  was  expended 
for  or  paid  over  to  said  ward,  and  what  balance,  if  any,  is 
owing  to  said  ward  ? 

"  3.  What  damage,  if  any,  the  relator  has  sustained  by  rea- 
son of  the  insufficiency  of  the  said  guardian  bond. 

"4.  Also  showing  in  what  proportions  and  for  what  sums, 
if  any,  the  sureties  to  the  several  bonds  of  Windley,  as  Clerk 
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as  aforesaid,  are  liable  among  themselves,  and  which  of  said 
sureties  are  now  solvent." 

No  exception  was  taken  to  the  order  of  reference,  and  the 
referee  reports  in  substance :  That  Windley,  as  Clerk,  &c., 
upon  the  appointment  and  qualification  of  Ira  H.  Topping 
as  guardian  of  the  relator,  accepted  a  guardian  bond  which 
was  insufficient,  having  but  one  surety,  and  said  surety  to- 
tally insolvent ;  that  the  said  guardian  at  various  times  re- 
ceived money  belonging  to  his  ward,  and  expended  money 
for  him,  an  itemized  account  of  which  was  reported,  in  which 
the  guardian  was  charged  with  8  per  cent,  interest  upon  his 
receipts,  and  a  like  rate  of  interest  was  allowed  upon  his  dis- 
bursements, and  in  which  no  commissions  were  allowed,  "  as 
said  guardian  has  at  no  one  time  since  his  appointment  filed  or 
rendered  an  inventory  or  annual  account  of  his  ward's  estate ;" 
that  there  was  a  balance  of  ^290.18  due  the  relator  un- 
paid, and  by  reason  of  the  insufficiency  of  the  guardian  bond, 
as  taken  by  Windley,  Clerk,  Ac,  the  relator  is  endamaged  to 
the  extent  of  said  balance. 

He  also  reports  as  to  the  solvency  and  liabilities  of  the 
sureties. 

Before  the  referee  the  plaintiff  introduced  as  evidence  the 
record  of  the  appointment  of  Ira  H.  Topping  as  guardian, 
Ac,  dated  May  1st,  1874,  to  which  defendants  objected  "  as 
incompetent  and  insufficient." 

He  then  introduced  the  guardian  bond  of  Ira  H.  Topping, 
of  the  same  date,  signed  by  I.  H.  Topping  and  Mary  E.  Top- 
ping, which  was  objected  to  by  defendants. 

He  then  introduced  the  record  of  a  special  proceeding  in- 
stituted in  the  Superior  Court  of  the  County  of  Hyd^upon  the 
petition  of  Ira  H.  Topping,  guardian,  to  sell  certain  land  of 
his  ward  therein  named,  showing  the  petition  verified  before 
Greo.  L.  Windley,  Clerk  of  the  Superior  Court  of  Beaufort, 
affidavits  as  to  the  benefits  to  the  ward  of  such  sale,  the  or- 
der of  sale  signed  by  W.  A.  Moore,  Judge,  May  9th,*1874, 
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report  of  the  sale  at  the  price  of  $650,  the  order  of  confirma- 
tion signed  by  the  Clerk  and  approved  by  M.  L.  Eure,  Judge, 
^  order  for  title  to  the  purchaser,  and  a  certified  copy  of  deed  to 
the  purchaser,  all  of  which  was  objected  to  "  as  insufficient, 
irregular  and  for  want  of  jurisdiction  in  the  Court  to  order 
the  sale." 

The  plaintiff"  then  introduced  as  a  witness  one  W.  J.  Bul- 
lock, who  testified  that  on  the  1st  of  May,  1874,  Mary  Top- 
ping, the  surety  on  the  guardian  bond,  was  insolvent,  and 
that  witness  rented  from  the  guardian  the  lands  of  his  ward 
for  three  years,  beginning  either  in  1874  or  1875,  for  which 
he  paid  $50  per  year. 

This  witness  was  on  the  guardian  bond  of  Ira  H.  Topping, 
executed  August  27th,  1879,  and  Ira  H.  Topping  being  dead, 
his  testimony  was  objected  to  as  incompetent  under  §  590 
of  The  Code.  This  witness  also  testified  that  he  was  insol- 
vent in  1879,  when  he  signed  the  bond  as  surety  for  the 
guardian,  and  that  he  at  the  time  so  told  the  Clerk. 

The  defendants  filed  the  following  exceptions  to  the  report 
of  the  referee  : 

1.  For  that  it  does  not  appear  that  Ira  H.  Topping  was 
ever  legally  appointed  guardian  of  Solomon  Topping. 

2.  For  that  it  does  not  appear  that  Ira  Topping  had  any 
authority  to  sell  the  land  of  said  Solomon  Topping  in  Hyde 
County,  and  to  receive  the  price  with  which  he  is  charged. 

3.  For  that  said  alleged  sale  was  void  and  the  lan«l  is  still 
the  property  of  its  former  owners. 

4.  That  the  order  of  said  Clerk  did  not  authorize  the  re- 
ceipt of  the  funds  arising  from  the  sale  of  the  lands,  without 
giving  further  security  therefor ;  and  the  sale  having  taken 
place  in  Hyde  County,  the  bond  of  this  Clerk  is  not  liable  for 
the  funds  arising  from  it. 

5.  For  that  the  Clerk  refused  to  allow  commissions  to  the 
guardian. 
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6.  For  that  he  has  charged  interest  M  8  per  cent,  instead 
of  6  per  cent,  as  he  should  have  done. 

7.  For  that  the  Clerk  has  found  that  over  $270.00  worth 
of  property  went  into  the  supposed  guardian's  hands  for 
which  the  Clerk's  bond  was  liable,  when  in  truth  and  fact 
only  about  $83  did  so  go  into  the  hands  of  said  supposed 
guardian. 

8.  For  that  the  Clerk  received  and  heard  improper  evi- 
dence, as  indicated  by  the  exceptions  to  the  evidence. 

At  February  Term,  1887,  upon  the  report  of  the  referee 
and  exceptions,  all  the  exceptions  were  overruled  except  the 
6th,  and'  as  to  that  the  referee  was  ordered  to  reform  and 
modify  the  account  by  charging  6  instead  of  8  per  cent.,  and 
thus  modified  the  report  was  confirmed  and  judgment  ren- 
dered in  favor  of  the  plain ti  8*,  from  which  the  defendants 
appealed. 

Mr,  Wm.  B.  Rodman,  Jr.,  for  the  plaintiff; 
Messrs.  C,  F,  Warren  and  Geo,  H.  Brown,  Jr.,  for  the  defend- 
ants. 

Davis,  J.,  (after  stating  the  case).  It  is  the  duty  of  Clerks 
of  the  Superior  Courts  to  appoint  guardians.  The  Code, 
§1586;  to  take  and  approve  their  bonds,  requiring  two  or 
more  "  sufficient  sureties,"  §  1574 ;  to  see  that  the  bonds 
are  renewed,  §§1581  and  1582;  and  if  they  fail  to  take 
"  good  and  sufficient  sureties"  they  are  made  liable  "  for  all 
loss  and  damages  sustained  for  want  of  security  being  taken." 
§1614. 

Formerly  the  Superior  and  County  Courts  had  cognizance 
of  all  matters  concerning  orphans  and  their  estates,  and  the 
Judge  or  Justices  were  liable  for  all  damages  resulting  from 
a  failure  by  them  to  take  sufficient  bond;  and  in  the  old 
County  Courts,  Clerks  were  required  to  record  the  names  of 
Justices  on  the  bench  accepting  guardian  bonds.  Clerks  and 
the  sureties  on  their  official  bonds  are  now  liable,  as  the  Jus- 
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tices  were  under  the^old  system,  for  any  loss  or  damages  re- 
sulting from  a  failure  to  take  good  bonds,  and  the  record  of 
the  appointment  of  the  guardian  is  sufficient  evidence  of 
such  appointment.  Davis  v.  Lanier,  2  Jones,  307.  So  there 
is  nothing  in  the  1st  exception  of  the  defendants. 

The  2d,  3d  and  4th  exceptions,  relating  to  the  sale  of  the 
ward^s  land  in  the  County  of  Hyde,  are  equally  unfounded. 
If  the  Clerk  failed  to  take  a  sufficient  bond  he  is  liable  for 
all  loss  by  reason  thereof,  and  the  measure  of  damages  is  the 
amount  of  the  principal  received  by  the  guardian,  with  com- 
pound interest  on  the  principal  up  to  the  time  of  the  ward's 
arrival  at  full  age.  The  guardian  bond  would  be  liable  for 
what  the  guardian,  as  such,  collected  or  received  for  his  ward, 
and  neither  he  nor  his  sureties  would  be  heard  to  say  that 
he  improperly  received  it,  or  that  it  was  not  the  property  of 
his  ward. 

The  record  shows  a  sale  of  the  ward's  property  by  the 
guardian,  and  the  receipt  of  the  proceeds  by  him.  He  has 
failed  to  account  for  it  to  the  relator,  and  the  defence  sought 
to  be  set  up  cannot  be  maintained.  Davis  v.  Lanier,  snpra; 
Humble  v.  Mehane,  89  N.  C,  410. 

The  ruling  of  the  Court  upon  the  5th  exception  must  stand. 
When  a  guardian  keeps  no  account,  and  the  burden  is  de- 
volved upon  the  ward  of  hunting  up  the  evidence  to  charge 
him,  the  general  rule  is  that  he  will  not  be  allowed  commis- 
sions, which  are  intended  as  compensation  for  the  proper 
discharge  of  his  duties,  and  there  is  nothing  in  this  case  to 
induce  a  departure  from  the  rule. 

No  returns  were  made,  and  it  does  not  appear  how  the 
ward's  funds  were  used.  Fiyich  v.  Ragland,  2  Dev.  Eq.,  141 ; 
Burke  v.  Turner,  85  N.  C,  500 ;  Grant  v.  Reese,  94  N.  C,  720. 

The  report  of  the  referee  was  properly  modified  by  the  di- 
rection of  the  Court  in  conformity  with  the  6th  exception. 
The  legal  rate  of  interest  in  the  State  is  six  per  cent.,  and  no 
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more  can  be  allowed,  except  as  provided  in  §  3835  of  The 
(Jodey  and  this  disposes  of  the  only  exception  of  the  plaintiff. 

The  7th  exception  is  disposed  of  with  the  4th,  and  cannot 
be  sustained. 

All  the  exceptions  to  the  evidence  were  properly  overruled. 
The  witness  Wm.  J.  Bullock  was  competent  to  prove  the 
insolvency  of  the  sureties,  and  his  testimony  in  regard  to  the 
payment  of  rent  was  immaterial,  as  it  was  a  part  of  the  $83 
which,  it  was  admitted,  went  into  the  hands  of  the  guardian. 

There  is  no  error. 


W.  W.  LEWIS  V.  JOHN  L.  ROPER  LUMBER  COMPANY. 
Injunction — Irreparable  Damage — Receiver. 

1.  Upon  an  application  for  an  injunction,  it  is  not  sufficient  to  simply 

allege  that  the  plaintiff  will  suffer  irreparable  damage — he  must  set 
out  the  facts  so  the  Court  may  determine  the  necessity  for  its  inter- 
vention. 

2.  As  a  general  rule  an  injunction  will  not  be  granted  where  the  plain- 

tiff may  be  compensated  in  damages. 

3.  Where  the  plaintiff  sought  to  enjoin  the  defendant  from  cutting  and 

carrying  away  timber  from  lands  which  both  parties  claimed,  and 
each  offered  strong  proofs  in  support  of  his  titles ;  and  it  appeared 
that  the  defendant  had  in  good  faith  expended  large  sums  of  money 
in  establishing  and  prosecuting  its  business  and  great  loss  might 
result  from  arresting  it ;  Held,  that  the  Court  should  have  required 
a  bond  from  the  defendant  to  indemnify  the  plaintiff  for  the  value 
of  the  timber,  and  if  need  be  appoint  a  receiver,  before  resorting  to 
an  injunction. 

This  was  an  application  for  an  injunction,  lieard  at 
Chambers,  in  Tarboro,  on  17th  August,  1887,  before  PhUipSy 
J,    The  action  was  pending  in  Washington  County. 
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The  plaintiff  alleged  that  he  was  the  owner  in  fee  of  the 
land  in  controversy;  that  it  is  swamp  land  and  mainly  val- 
uable for  the  timber  on  it ;  "  that  defendant  has  wrongfully, 
wantonly  and  forcibly  entered  upon  the  land  of  plaintiff,  and 
has  cut  and  carried  away  timber  from  the  same,  and  threat- 
ens to  continue  to  cut  and  carry  away  the  timber  of  the 
plaintiff,  to  his  irreparable  damage,"  &c.,  &c. ;  and  he  pro- 
duced his  own  affidavit  and  those  of  sundry  other  persons 
tending  strongly  to  prove  his  allegations.  He  likewise  set 
forth  his  evidence  of  title  to  the  land,  and  stated  facts  going 
to  show  that  the  defendant  was  insolvent,  Ac. 

The  defendant  denied  the  allegations  of  the  plaintiff,  that 
he  was  owner  of  the  land,  and,  on  the  contrary,  alleged 
that  it  belonged  to  a  corporation  The  Albemarle  Swamp 
Land  Company;  that  it  had  leased  from  the  last  named 
company  "all  of  its  real  and  personal  property  in  the  coun- 
ties of  Beaufort,  Washington  and  Hyde,  with  full,  ample 
and  complete  authority  and  right  to  cut,  manufacture  and 
remove  from  the  said  real  property  the  gr.»wing  timber 
thereon  for  the  term  of  five  years  from  said  date;  that  the 
land  described  in  the  complaint  is  a  part  of  the  land  so 
leased,  and  the  defendant  entered  upon  said  land  by  author- 
ity of  said  lease ;"  it  admitted  that  the  land  is  chiefly  val- 
uable for  the  timber  on  it ;  that  it  had  cut  and  carried  away 
timber  from  the  land;  that  it  was  then  engaged  in  doing  so; 
that  it  intended  to  continue  to  do  so ;  it  averred  that  it  did 
so  rightfully,  and  denied  that  the  plaintiff  had  sustained  or 
would  sustain  irreparable  damages;  it  alleged  further,  that 
it  "  is  largely  engaged  in  the  lumber  business  at  the  places 
named  and  has  expended  much  money  in  getting  ready  for 
the  work,  and  has  now  in  the  woods  a  number  of  hands, 
teams,  and  other  appliances  for  getting  out  the  timber,  and 
in  addition  has  expended  and  is  now  expending  a  large  sum 
of  money  to  construct  and  run  a  railroad  to  the  Albemarle 
Sound,  from  and  beyond  the  land,  for  the  purpose  of  moving 
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the  timber,  and  such  other  as  it  may  own  and  buy,  all  of 
which  expenditures  have  been  made  in  good  faith,  and  in 
the  belief,  promoted  as  aforesaid  by  the  action  of  the  plain- 
tiff himself,  that  its  title  was  good ;  and  if  stopped  now  the 
defendant's  operations  will  be  much  impeded  and  irrepara- 
ble damage  done  to  it;  that  the  defendant  is  entirely  solvent 
and  able  to  respond  in  damages  to  the  plaintiff  to  much 
greater  amount  than  any  possible  recovery  b}'^  plaintiff  in 
this  action ;  that  the  timber  on  the  land  has  no  special  or 
peculiar  value  which  may  not  be  easily  measured  and  com- 
pensated for  in  damages,  if  the  plaintiff  shall  prevail  in  this 
action ;"  and  it  produced  sundry  aflSdavits  tending  strongly 
to  support  its  allegations.  It  also  set  forth  the  document- 
ary evidence  of  the  title  of  the  company  under  which  it 
claimed,  &c. 

The  Court  granted  the  motion  for  an  injunction,  and  from 
the  order  in  that  respect  the  defendant  appealed. 

Mr,  J.  E.  Moore,  by  brief,  for  the  plaintiff. 
Mr,  John  Gatling,  for  the  defendant. 

Merrimox,  J.,  (after  stating  the  case).  In  Lumber  Co.  v. 
Wallace,  93  N.  C,  22,  it  is  said  :  *'  The  provisions  of  The  Code, 
§§  338-379,  in  express  terms  invest  the  Court  with  very  large 
and  comprehensive  powers  to  protect  the  rights  and  prevent 
the  perpetration  or  the  continuance  of  wrong  in  respect  to 
the  subject  matter  of  the  action,  and  to  take  charge  of  and, 
protect  the  property  in  controversy,  both  before  and  after 
judgment,  by  injunctions  and  through  receivers,  pending 
the  litigation ;  they  facilitate  and  enlarge  the  authority  of 
the  Courts  in  the  exercise  of  their  remedial  agencies,  and  do 
not  in  any  degree  abridge  the  exercise  of  like  general  powers 
that  appertain  to  Courts  of  Equity  to  grant  the  relief  speci- 
fied, or  to  grant  perpetual  injunctions  in  proper  cases,  or  the 
like  relief." 
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But  such  powers  are  not  to  be  exercised  in  every  case. 
On  the  contrary^  they  should  be  applied  cautiously,  and  only 
when,  in  the  sound  discretion  of  the  Court,  such  application 
is  necessary  to  protect  the  substantial  rights  of  the  party 
complaining  and  the  property  in  controversy  that  may  be 
in  jeopardy  of  loss  or  injury  during  the  litigation,  and  also 
when  the  subject  matter  of  litigation  is  serious  in  importance 
to  the  party  demanding  relief,  and  ordinarily  he  should 
show  strong  apparent  right  to  relief.  Moreover,  the  Court 
should  have  in  view  and  due  regard  for  the  rights  and  in- 
terests of  the  party  complained  against.  Its  orders  and  de- 
crees should  be  so  shaped  as  to  serve  the  best  purposes  of  the 
law  in  the  application  of  such  powers,  and  put  the  parties 
to  as  little  inconvenience  and  disturb  the  course  of  business 
and  industries  as  little  as  practicable. 

In  this  case,  the  affidavits  and  other  evidence  produced  by 
the  plaintiff  in  support  of  his  motion  for  relief  by  injunction 
tends  strongly  to  support  his  allegations  and  right  to  relief ; 
but  on  the  other  hand,  the  defendant  makes  pertinent  coun- 
ter allegations,  and  the  evidence  produced  by  it  tends  strongly 
to  support  them.  In  such  a  case,  the  plaintiff  should  have 
relief,  because  he  shows  strong  apparent  right,  and  the  de- 
fendant, by  allegations  largely  in  confession  and  avoidance, 
onlv  shows  that  the  plaintiff  mav  not  recover.  The  latter  is 
entitled  at  least  to  have  a  sum  of  money  equal  to  the  value 
of  the  timber  secured  pending  the  litigation,  so  that,  in  case 
he  shall  obtain  judgment,  it  may  be  applied  in  discharge  of 
the  same.  The  timber  may  belong  to  the  plaintiff,  and  if  so, 
he  ought  to  have  it,  or  at  least  the  value  of  it,  and  this  in 
some  way  secured  pending  the  litigation,  he  properly  secur- 
ing the  defendant  indemnity  against  damages  occasioned  by 
the  plaintiff's  groundless  action,  if  it  turns  out  to  be  such. 

But  the  plaintitf  is  not  entitled  certainly  to  relief  by  in- 
junction and  no  other.  The  injury  of  which  he  complains 
is  not  one  for  which  he  cannot  be  compensated  in  damages. 
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If  it  were,  he  would  be  entitled  to  that  particular  remedy.  It 
is  true  he  alleges  in  general  terms,  **  irreparable  injury,"  but 
he  fails  to  allege  and  give  evidence  of  facts  showing  that  he 
may  sustain  such  injury.  It  is  not  sufficient  to  simply  al- 
lege such  injury — facts  must  appear  from  which  the  Court 
can  see  and  determine  that  it  is  such,  and  probable.  It  ap- 
pears that  the  defendant  is  cutting  and  carrying  away  from 
the  laud  ordinary  forest  timber  suited  to  the  purpose  of  mak- 
ing lumber  for  the  markets.  Obviously,  the  plaintiff  may 
be  compensated  in  damages  for  this  timber. 

The  defendant  is  extensively  engaged  in  the  manufacture 
of  lumber.  It  prosecutes  that  business  at  large  expense,  and 
has  employed  in  it  many  laborers,  wagons,  horses,  &c.,  &c. 
The  business  is  a  legitimate  one,  and  ought  not  to  be  arrested, 
especially  if  this  can  be  avoided  consistently  with  the  rights 
of  the  plaintiff.  Indeed,  it  is  against  the  policy  of  the  law 
to  restrain  industries  and  lawful  enterprises.  It  ought  not 
to  be  done,  unless  in  extreme  cases,  certainly  when  it  may 
be  avoided.  We,  therefore,  think  the  Court,  instead  of  grant- 
ing the  injunction,  should  have  required  the  defendant  to 
execute  a  bond,  with  approved  security,  in  such  reasonable 
sum  as  the  Court  might  deem  proper,  payable  to  the  plain- 
tiff claiming  the  property,  conditioned  that  the  defendant 
will  pay  to  the  former  such  damages  as  the  Court  may  ad- 
judge in  his  favor  against  the  defendant  upon  the  final  de- 
termination of  the  action.  And  the  Court  might,  if  the  cir- 
cumstances render  it  necessary,  appoint  a  receiver  to  take, 
state  and  keep  an  account  of  the  timber  cut  and  removed. 
If  the  defendant  cannot,  or  will  not,  give  such  bond,  the 
Court  might  take  such  other  steps  as  it  might  deem  meet  and 
just.  This  is  substantially  the  course  pursued  in  Lumber  Co, 
v.  WallcLce^  supra  ;  and  while  it  will  serve  the  just  purpose  of 
securing  the  rights  of  the  plaintiff,  it  avoids  a  suspension  of 
the  business  of  the  defendant. 
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To  the  end  that  such  action  as  that  indicated  in  this 
opinion  may  be  taken  in  the  action,  let  this  opinion  be  cer- 
tified to  the  Superior  Court.  Error. 


R.  J.  BRYAN  et  al.  v.  EMMA  V.  MORING  et  al. 

Appeal — Motion  to  Dismiss — Rules  of  the  Supreme  Court. 

1.  An  appeal  will  not  be  dismissed  if  it  is  not  docketed  '*  within  the  first 

eight  days  of  the  term  (of  Supreme  Court)  or  before  entering  on  the 
call  of  cases  from  the  Judicial  District  to  which  the  case  belongs," 
but  will  be  continued. 

2.  An  appeal  will  not  be  dismissed  because  the  Clerk  of  the  Superior 

Court  fails  to  send  up  a  proper  transcript,  but  the  appellant  will  be 
given  an  opportunity  to  perfect  record. , 

This  was  an  issue  of  divisavit  vel  nouy  tried  before  Shqpherd, 
J.y  at  Fall  Term,  1887,  of  Chatham  Superior  Court. 

In  this  Court  the  appellees  made  a  motion  to  dismiss  the 
appeal. 

Messi's.  John  Hinsdale  and  C.  M,  Busbee,  for  plaintiffs. 
Messrs.  Geo.  H.  Saow,  John  W.  Graham  and  Jno.  Manning ^  for 
defendants. 


Merrimon,  J.  The  appeal  in  this  case  was  taken  at  the 
last  October  Term  of  the  Superior  Court  of  the  County  of 
Chatham,  but  it  was  not  sent  up  and  docketed  in  this  Court 
until  the  10th  of  March,  too  late  to  stand  for  argument  at 
the  present  term,  as  it  would  have  done  if  it  had  been  brought 
up  regularly  under  the  Rule  as  it  should  have  been,  and 
docketed  "  within  the  first  eight  days  of  the  term,  or  before 
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entering  on  the  call  of  cases  from  the  Judicial  District  to 
'  which  the  case  belongs."  As  it  was  not  thus  docketed,  the 
appeal  stands  continued  under  Rule  2,  §  7. 

After  the  appeal  had  been  docketed  here,  the  appellees 
exhibited  a  certificate  of  the  Clerk  of  the  Superior  ("ourt  and 
moved  to  docket  and  dismiss  the  appeal,  as  they  insisted  they 
might  do  under  §  8  of  the  Rule  of  this  Court,  cited  ^upra. 
It  is  settled  that  this  motion  cannot  be  allowed.  Barhee  v. 
Green^  91  N.  C,  158;  Hughes  v.  jBoo-zie,  decided  at  the  present 
term. 

Why  the  appellants  failed  to  docket  their  appeal  within 
the  time  prescribed  does  not  appear.  Such  delays  are  fre- 
quent and  the  Court  may  find  it  necessary  to  provide  a 
remedy  against  them  by  prescribing  an  ai)proj)riate  rule  of 
practice. 

The  appellees  also  moved  to  dismiss  the  appeal  upon  the 
ground  that  what  is  filed  as  a  transcript  of  the  record  of  the 
appeal  is  not  such  in  fact  or  in  contemplation  of  law.  It 
must  be  conceded  that  what  is  intended  to  be  a  transcript 
of  the  record  is  very  defective,  but  we  can  see  sufficiently 
from  what  the  Clerk  recites  and  certifies  under  the  seal  of 
the  Court,  that  an  action  was  tried  at  the  last  October  Term 
of  the  Superior  Court,  mentioned  above  before  a  Judge  named. 
As  the  transcript  of  the  record  appears  at  present  it  is  insuf- 
ficient, but  a  perfect  one  may  be  obtained  before  the  case 
shall  stand  for  argument. 

The  statute  (The  Code,  §  551,)  provides  that  "The  Clerk 
receiving  a  copy  of  the  case  settled  as  required  in  the  preced- 
ing section,  shall  make  a  copy  of  the  judgment-roll  and  of 
the  case  and  within  twenty  days  transmit  the  same  duly  cer- 
tified to  the  Clerk  of  the  Supreme  Court."  It  seems  that  the 
Clerk  of  the  Superior  Court  has  been  remiss  in  transmitting 
a  proper  transcript  of  the  appeal  to  the  Clerk  of  this  Court 
as  the  statute  directs,  and  it  is  manifest  that  he  misappre- 
hends what  such  a  transcript  must  embrace,  and  as  well  the 
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form  of  it.  The  appellants  should  not  suffer  on  this  account. 
They  are  not,  however,  free  from  neglect ;  they  should  have 
been  careful  to  give  their  appeal  prompt  attention. 

We  take  occasion  here  to  suggest  that  the  transcript  of 
the  record  of  the  a})peal  should  embrace  only  so  much  of  the 
record  of  the  action  in  the  Superior  Court  as  may  be  neces- 
sary to  present  the  questions  raij^ed  by  the  assignments  of 
error  for  the  decision  of  this  Court.  It  not  infrequently 
happens  that  transcripts  come  here  that  embrace  a  vast  deal 
of  unnecessary,  redundant  matter,  which  multiplies  the  cost 
to  be  paid  by  the  parties,  and  unnecessarily  increase  and 
confuse,  more  or  less,  the  labors  of  counsel  and  the  Court. 
This  might  easily  be  obviated  by  a  careful  and  intelligent 
preparation  of  the  transcript  of  the  necessary  record  for  this 
Court.     t>mlderth  v.  McComhs,  G7  N.  C,  358. 

We  are  of  opinion  that  the  appellees  fail  to  show  such 
cause  as  entitles  them  to  have  their  motion  allowed. 

Motion  denied. 


B.  W.  JONES  V.  R.  E.  PARKER  and  BENJ.  SAUNDERS. 
Deed — Easement — Bo  undary —  Vanaiice. 

A  deed  conveying  "a  certain  tract  of  land,  including  the  mill  seat  and 
mill,  known  as  the  Jethro  R.  Franklin  mill,  embracing  as  far  as 
high  water  mark,  and  bounded  as  follows,"  &c.,  is  a  conveyance  of 
the  land  covered  by  the  waters  of  the  mill  pond  as  far  as  the  high 
%vater  mark,  notwithstanding  this  construction  should  produce  a 
wide  variance  between  the  amount  of  land  embraced  in  this  boundary 
and  that  mentioned  in  the  deed. 

This  is  a  civil  action,  which  was  tried  before  Avery,  J., 
at  Spring  Term,  1887,  of  Gates  Superior  Court. 
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This  action  is  prosecuted  to  recover  damages  for  trespasses 
alleged  to  have  been  committed  on  the  plaintiflF's  land,  the 
title  to  which  is  derived  under  a  deed  made  on  January  2, 
1869,  by  the  defendant  Richard  E.  Parker  to  Joseph  J.  Jones 
and  William  T.  Jones,  and  subsequent  conveyances  from 
them  to  the  plaintiff.  In  each  of  these  deeds  the  land  is  de- 
scribed in  similar  terms,  and  as  follows:  "  A  certain  tract  or 
parcel  of  land,  including  the  mill  seat  and  mill  known  as  the 
Jethro  R.  Franklin  mill,  the  said  tract  of  land  situated  in 
the  County  of  Gates,  embracing  as  far  as  high  water  mark,  and 
bounded  as  follows:  *  On  the  north  by  the  lands  of  Richard 
E.  Parker,  Reddick  Brinkiey  and  others;  on  the  east  by  the 
lands  of  Harrison  Brinkiey  and  others ;  south  by  the  desert 
road ;  west  by  the  lands  of  Josiah  H.  Reddick  and  others, 
including  two  acres  of  land  on  the  west  side  of  said  mill, 
containing  ten  acres,  more  or  less/  " 

The  title  of  the  defendant  R.  E.  Parker  is  deduced  from  a 
deed  of  John  J.  Gatling,  administrator  of  Jason  Franklin, 
made  by  virtue  of  a  judgment  of  the  Court  in  proceedings 
instituted  to  convert  the  intestate's  real  estate  into  assets  for 
the  payment  of  debts,  wherein  the  land  is  thus  described : 
"On  the  north  by  James  W.  Brinkley's  line;  on  the  east  by 
Parker's  mill  pond ;  on  the  west  by  B.  W.  Jones'  (the  plaintiff) 
line;  on  the  south  by  the  Edenton  road,  the  line  of  Peter 
Franklin  and  others,  containing  one  hundred  acres,  more  or 
less." 

The  intestate  claimed  under  a  deed  to  him  executed  in 
1821  by  Josiah  Reddick,  conveying  the  land  afterwards  dis- 
posed of  by  the  administrator  in  the  year  1872. 

The  trespasses  for  which  compensation  was  demanded  were 
committed  upon  land  within  the  high  water  boundary  of  the 
pond,  and  when  full  covered  by  its  waters,  in  cutting  down 
and  carrying  away  timber  trees  standing  thereon,  and  the 
result  of  the  action  depends  upon  the  construction  and  effect 
of  the  deeds  which  constitute  the  plaintiff's  chain  of  title.   If 
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the  land  under  water  up  to  the  highest  usual  margin  passes 
to  the  plaintiff,  he  is  entitled  to  recover  damages  under  the 
admissions  of  the  parties ;  if  not,  he  fails  in  the  action,  and 
this  is  the  question  before  us  for  solution. 

The  Court  charged  the  jury  that  it  being  admitted  that 
the  plaintiff  was  in  the  actual  possession  of  the  mill  under 
the  deed  offered  in  evidence  when  the  trees  were  cut,  the 
plaintiff  was  the  owner  and  in  the  constructive  possession  of 
the  mill  pond  to  high  watermark,  and  was  entitled  to  recover 
the  reasonable  market  value  of  all  timber  cut  by  the  defend- 
ants from  the  mill  pond  below  the  high  water  mark.  The 
jury  having  found  the  issues  in  favor  of  the  plaintiff  and 
assessed  his  damages  at  $65.50,  and  judgment  rendered  there- 
on, the  defendants  appealed. 

Mr.  John  GaMing  and  Leray  Smith,  for  the  plaintiff. 
Messrs.  Prudeti  &  Van  and  T.  J.  Skinner,  by  brief,  for  the 
defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  charge  of  the 
Court,  it  will  thus  be  seen,  puts  an  interpretation  upon  the 
descriptive  words  of  the  plaintiflF's  deed,  "  embracing  as  far 
as  high  water  mark,"  which  covers  all  the  overflowed  land 
up  to  its  high  water  boundaries,  and  vests  the  estate  therein 
in  him. 

The  use  of  the  water  of  the  pond  is  necessary  to  the  run- 
ning of  the  mill,  and  it  would  be  valueless  without  the  own- 
ership of  the  submerged  land  or  of  the  easement  in  the  cov- 
ering waters.  The  principal  and  primary  intent  in  the  con- 
veyance is  to  secure  all  the  privileges  incident  to  the  work- 
ing of  the  mill,  and  to  enable  the  bargainee  to  enjoy  the 
advantages  of  operating  afterwards  as  before,  and  even  to 
convey  the  land  itself  or  an  easement  as  essential  to  its  en- 
joyment. The  language  used  in  describing  the  subject  mat- 
ter upon  which  the  deed  was  to  operate  clearly  points  to  the 
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land,  and  not  to  an  encumbering  easement.  It  is  a  "  tract  of 
land,"  and  embraces  the  land  "  as  far  as  high  water  mark," 
which  the  deed  purports  to  convey,  and  thus  within  the  mar- 
ginal boundaries  of  the  pond. 

The  references  in  the  brief  of  appellants'  counsel  to  which 
our  attention  is  called,  that  construe  the  terminus  of  a  line 
at  a  pond  created  by  artificial  obstructions  or  dams  upon  a 
running  stream  to  obtain  a  water  power  as  extending  into 
the  water  as  far  as  the  channel,  have  no  application  to  the 
present  case,  since  reversing  the  running  of  the  line  the  water 
covered  land,  that  is,  a  parcel  of  land  defined  by  the  margin 
of  the  pond  is  described  and  the  estate  therein  conveyed.  Lee 
V.  Woodard,  N.  C.Term  R.,  100  (537). 

We  concur  in  the  construction  put  upon  the  deed  by  the 
Court,  that  its  operative  words  are  not  restricted  by  the  fact 
that  there  is  a  variance  in  the  area  of  the  tract,  it  being  from 
40  to  60  acres,  from  that  mentioned  in  the  deed,  which  may 
be  explained  by  supposing  the  bargainor  intended  only  to 
apply  the  words  to  the  upland  end,  not  to  the  pond. 

There  is  no  error. 


JOHN  R.  PERRY  et  al.  v.  LOUIS  HARDISON  and  ASA  ELLIS. 

Exceptions — Reference — Levy — Fraud — Evidence — Execution 

Sale. 

1.  The  Supreme  Ck>urt  will  only  consider  the  exceptions  to  the  rulings 
of  the  Court  below  in  confirming  or  disaffirming  the  report  of  a 
referee. 

3.  The  return  of  an  officer  reciting  a  levy  is  only  prima  facte  evidence 
of  the  fact. 
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8.  While  a  levy  may  be  made  upon  real  property  without  the  officer 
being  at  or  taking  formal  possession  of  it,  it  is  necessary,  to  consti- 
tute a  valid  levy  on  personal  property,  that  the  officer  should  go  to 
it  and  have  it  in  his  power  to  take  possession  of  it  if  necessary. 

4.  The  fact  that  property — the  title  to  which  is  in  dispute — sold  under 

execution  brought  a  price  far  below  its  true  value  is  no  evidence  of 
fraud. 

5.  The  facts  that  the  mortgagor  was  sued  ;  that  he  executed  a  mortgage 

to  one  in  his  employment  who  had  no  other  means  of  subsistence 
than  his  labor,  to  secure  wages  partly  due  and  yet  to  become  due ; 
that  the  deed  was  falsely  dated  ;  that  the  mortgagor  remained  in 
possession  and  the  mortgagee  was  a  son-in-law  of  the  mortgagor, 
are  evidence  to  be  considered  by  a  referee  or  jury  upon  the  bona 
fides  of  the  deed,  and  their  finding  thereon  is  conclusive. 

6.  A  conveyance,  if  made  with  intent  to  hinder  creditors,  is  void,  al- 

though upon  a  sufficient  consideration,  if  the  vendee  had  knowledge 
of  the  purpose  for  which  it  was  made. 

Civil  action,  tried  before  Avery^  J.,  upon  exceptions  to 
referee's  report,  at  February  Term,  1887,  of  Beaufort  Su- 
perior Court. 

The  tract  of  land,  the  title  to  which  is  drawn  in  question 
in  this  action,  as  described  in  the  complaint,  belonged  to  the 
defendant,  Louis  Hardison,  under  whom  the  plaintiffs  claim 
by  virtue  of  a  sale  under  two  executions  to  Charles  F.  War- 
ren on  July  1,  1878,  and  a  conveyance  from  him  to  the 
plaintiffs. 

The  defendant,  Asa  Ellis,  derives  his  title  under  a  mort- 
gage deed  from  said  Hardison  to  secure  the  sum  of  two  hun- 
dred dollars,  made  after  the  institution  of  the  suits,  but  before 
the  docketing  of  the  judgments  rendered  thereon,  pursuant 
to  the  executions  issued,  on  which  the  Sheriff  made  sale;  and 
alleged  that  this  mortgage  was  executed  in  good  faith  to  secure 
the  payment  of  wages  then  due  and  to  become  due  under  a 
contract  for  services  rendered  and  to  be  rendered  as  a  laborer; 
and  that  his  co-defendant  Hardison  occupied  the  land  as  his 
tenant  at  will.  The  plaintiffs  charged  that  the  mortgage  was 
fraudulent,  and  asked  that  it  be  so  adjudged  and  cancelled. 
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At  Spring  Term,  1882,  there  was  a  reference,  by  consent, 
to  John  H.  Small,  Esq.,  directing  him  to  enquire  and  report 
whether  the  mortgage  deed  was  fraudulent  and  the  sum,  if 
any,  due  thereon,  and  such  other  matters,  whether  of  fact  or 
law,  as  arose  upon  the  case,  subject  to  exceptions  to  be  passed 
on  by  the  Court. 

After  several  reports  and  recommittals  the  referee  made  a 
final  report  to  January  Term,  1887,  the  material  portions  of 
which  are : 

"  That  the  defendant  Lewis  Hardison  has  been  seized  and 
possessed  of  the  land  in  controversy  for  many  years  prior  to 
the  bringing  of  this  action ;  that  he  was  in  possession  at  the 
commencement  thereof,  and  is  now  in  possession ;  that  his 
possession  has  been  continuous,  say  since  the  war ;  that  on 
the  9th  day  of  May,  1878^  a  judgment  was  rendered  against 
said  Hardison  in  favor  of  D.  V.  Warren,  executrix,  upon  a 
note  for  four  dollars,  dated  Dec.  8th,  1852,  which  judgment 
was  docketed  in  the  Superior  Court  of  Beaufort  County  on 
the  same  day.     The  execution  was  issued  May  13,  1878. 

That  on  April  J:JOth,  1878,  a  summons  was  issued  against 
Hardison  at  the  instance  of  Wm.  Baynor  upon  a  note  for 
$25,  dated  April  25th,  1860 ;  the  summons  was  served  on 
May  1st  and  4th,  1878,  and  judgment  was  rendered  and 
docketed  in  the  Superior  Court  of  Beaufort  County  on  May 
9th,  1878,  and  execution  was  issued  on  May  13th,  1878. 

That  under  the  executions  above  named  the  land  was  sold 
July  1st,  1878,  and  purchased  by  Charles  F.  Warren,  to  whom 
T.  J.  Satchwell,  Sheriff,  conveyed  the  same. 

That  said  Warren  duly  conveyed  the  land  to  plaintiffs  by 
deed,  dated  21st  December,  1881. 

That  the  claim  of  defendant  Ellis  is  fouilded  upon  a  mort- 
gage which  bears  date  27th  February,  1878,  but  was  not 
executed  or  delivered  until  the  6th  May,  1878 ;  that  it  was 
proved  on  the  same  day  by  Robert  T.  Hodges,  a  Justice  of  the 
Peace,  who  affixed  the  signature  of  Mrs.  Hardison,  she  being 
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unable  to  write,  and  that  it  was  filed  for  registration  the  same 
day;  that  the  suminons  in  favor  of  Wra.  Baynor  was  served 
on  May  1st  and  4th,  1878,  before  the  execution  of  the  mort- 
gage ;  that  defendant  Ellis  resided  with  Hardison  during  or 
most  of  the  year  1877  and  up  to  August  3d,  1878,  when  he 
married  Hardison's  daughier  and  removed  to  Martin  County. 

The  defendant  Ellis  testified  that  he  had  worked  with 
Hardison  only  about  two  or  three  months  before  the  appa- 
rent date  of  mortgage,  and  that  on  its  date  he  and  Hardison 
came  to  town  and  it  was  written  and  signed  ;  that  the  words 
*  Asa  Ellis '  and  *  Martin  Countv '  and  *  two  hundred  '  were 
filled  in  the  mortgage  on  May  ()th,  1878,  by  R.  T.  Hodges, 
a  Justice  of  the  Peace. 

That  defendant  Ellis  was  dependent  upon  his  daily  labor 
for  his  support,  and  from  the  evidence  introduced  his  daily 
labor  was  not  more  than  sufiicient  for  his  support ;  that  dur- 
ing the  time  it  is  claimed  by  defendant  Hardison  he  was 
working  with  him  on  account  of  this  mortgage,  he,  Ellis,  was 
working  elsewhere  on  his  own  account,  and  at  such  times 
merely  residing  at  Hardison's. 

No  note  was  introduced,  and  the  defendant  Ellis  in  his 
testimony  did  not  account  for  the  loss  of  it. 

That  the  total  value  of  defendant  Hardison's  taxable  prop- 
erty was,  in  1878,  as  listed  for  taxation,  $170,  including  the 
land  in  controversy,  and  that  the  total  value  of  defendant 
Ellis'  property  in  said  year  was  $26 ;  the  actual  value  of  the 
land  was  $300. 

That  under  the  execution  in  favor  of  D.  V.  Warren,  ad- 
ministratrix, V.  Louis  Hardison,  the  Sheriff  levied  upon  the 
following  personal  property,  as  appears  from  said  levy,  viz. : 
One  horse,  7  head  of  cattle,  4  hogs,  14  sheep,  and  other  per- 
sonal property ;  that  said  Sheriff  copied  the  enumeration  of 
said  articles  from  the  "tax  list"  of  Beaufort  County  for  1878 ; 
that  said  Sheriff  never  attempted  to  enforce  said  levy  on  said 
personal  property  by  taking  said  property  in  possession  or 
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otherwise,  and  did  not  advertise  the  same  for  sale,  and  did 
not  actually  sell  same,  and  that  defendant  Hardison,  both 
prior  and  subsequent  to  said  sale  of  the  land,  retained  the 
possession  and  use  of  said  personal  property  as  long  as  it  ex- 
isted. 

I  find  as  conclusions  of  fact : 

That  the  defendant  Ellis  did  not  pay  or  render  any  valu- 
able consideration  for  the  said  mortgage,  and  that  there  is 
nothing  due  thereon. 

That  it  was  made  to  defraud  the  creditors  of  defendant 
Hardison,  and  is  fraudulent  and  void. 

That  it  was  made  to  hinder  and  delay  the  creditors  of  de- 
fendant Hardison,  whether  there  was  any  consideration  or 
not. 

From  these  facts,  I  find  as  conclusions  of  law  :  That  the 
plaintifi^  having  acquired  the  legal  title  by  due  process  of  law, 
and  the  defendant  Hardison  being  admitted  to  be  in  possession 
of  the  land,  the  plaintiffs  are  entitled  to  recover  the  land  in 
controversy,  with  the  costs  of  this  action,  and  I  so  adjudge." 

The  Court  adopted  the  findings  of  fact,  overruled  the  de- 
fendants'  exceptions,  confirmed  the  report,  and  rendered 
judgment  for  the  plaintiffs,  from  which  the  defendants  ap- 
pealed. 

Mr.  Geo.  H.  Brown,  Jr.,  for  the  plaintiffs. 
Mr.  Wm.  B.  Rodman,  Jr.,  for  the  defendants. 

Smith,  C.  J.  The  sole  issues  raised  in  the  pleadings  are 
as  to  the  validity  of  this  sale,  and  if  upheld,  the  bona  fides 
and  legal  efficacy  of  the  mortgage  deed. 

The  record  in  this  case,  as  in  others  of  which  we  have  had 
occasion  to  speak,  fails  to  assign  error  in  the  rulings  of  the 
Court,  and  compels  us  to  search  through  the  voluminous 
pages  of  the  report  and  the  testimony  taken,  as  well  as  among 
the  exceptions  to  the  action  of  the  referee,  to  ascertain  what 
are  his  conclusions  of  law  which  are  reviewable  and  open  to 
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correction  here.  The  practice  cannot  be  allowed,  and  if  our 
admonitions  are  to  be  disregarded,  we  shall  be  constrained 
to  refuse  to  take  cognizance  of  the  cause  and  dismiss  the  ap- 
peal. The  errors  alleged  to  have  been  committed  by  the  Court 
should  be  distinctly  and  plainly  pointed  out,  as  those  inten- 
ded to  be  presented  and  heard  on  the  appeal. 

The  objections  made  on  the  rulings  of  the  referee  as  ques- 
tions of  the  admissibility  of  evidence,  to-wit:  as  to  the  usage 
of  farmers  in  the  employment  of  laborers  and  paying  them 
wages;  the  manner  in  which  another  employer  of  defendant 
Ellis  paid  his  wages;  the  novelty  of  providing  and  securing 
them  by  a  mortgage  deed  in  advance  of  their  being  earned, 
were  properly  overruled,  since,  while  their  pertinency  to  the 
issue  of  fraud  is  not  very  apparent,  we  do  not  see  how  the 
evidence  tended  to  mislead  the  referee. 

The  introduction  of  the  tax  books,  as  tending  to  show  the 
financial  resources  of  the  defendants  in  an  inquiry  as  to  their 
means  of  self-support,  is,  in  our  opinion,  not  obnoxious  to 
objection,  and  its  force  and  effect  was  for  the  referee,  acting 
in  place  of  a  jury,  to  pass  on  and  determine. 

The  defendants  insist  that  no  judgments  were  rendered  by 
the  Justice  against  the  defendant  Hardison,  upon  the  claims 
sued  on,  and  that  the  certified  transcripts  of  such  as  were  dock- 
eted and  under  executions  on  which  the  land  was  sold,  were 
without  an  original,  and  were  in  consequence  nullities,  the 
sale  passing  no  title  to  the  purchaser,  the  attorney  and  agent 
of  the  creditors  whose  claims  he  was  collecting. 

Whatever  may  have  been  the  legal  consequences,  if  the 
facts  were,  as  supposed,  they  are  misconceived  and  incorrectly 
stated.  The  Justice's  civil  docket  shows  a  service  of  sum- 
mons accepted,  a  trial,  and  "judgment  given  against  the  de- 
fendant and  in  favor  of  the  plaintiff  for  the  sum  of  $4,  with 
interest  from  the  8th  of  December,  1852,"  &c.,  in  the  one  case, 
and  a  substantially  similar  entry  in  the  other,  miUatis  rau- 
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tandis,  an^i  these  fully  sustain  the  transcripts  sent  up  and 
docketed  in  the  Superior  Court. 

II.  The  defendants  except  further  to  the  validity  of  the  sale 
of  the  land  until  the  personal  property  levied  on,  as  shown 
in  the  Sheriff's  return  upon  the  executions,  and  shown  to 
have  been  fully  sufficient  in  value  to  pay  them,  had  been 
sold,  and  the  proceeds  applied  in  satisfaction. 

The  referee  finds  that  in  fact  no  levy  was  ever  made  upon 
the  personal  goods  mentioned  in  the  return,  and  that  the  re- 
turn was  thus  made  upon  an  inspection  of  the  tax  lists  and 
without  their  ever  being  in  the  possession  or  under  the  do- 
minion of  the  officer,  these  being  the  constituents  of  a  legal 
seizure. 

The  delivery  by  the  debtor  of  a  list  of  his  personal  prop- 
erty to  the  officer,  it  not  being  present,  is  not  a  levy.  Gilkey 
V.  Dickerson,  3  Hawks,  293  ;  Bland  v.  Whitfield,  1  Jones,  122. 

The  return  of  a  levy  made  is  but  prima  facie  evidence  of 
the  fact,  and,  remarks  Pearson,  J.,  in  the  case  cited  :  "  In  re- 
gard to  land  it  may  be  made  in  the  office,  although  it  may 
be  ten  miles  distant,  and  the  officer  has  never  seen  it.  In 
regard  to  personal  property,  it  is  necessary  for  the  officer  to 
go  to  it,  so  as  to  have  it  in  his  power  to  take  it  into  actual  posses- 
sion if  he  chooses." 

See  also,  as  to  a  sale  of  an  ungathered  crop  in  the  field, 
Skinner  v.  Skinner,  4  Ired.,  175,  and  Rives  v.  Porter,  7  Ired., 
74,  and  otlier  cases. 

Here  the  prima  fade  proof  is  rebutted,  and  it  is  shown 
there  never  was  any  levy,  anc  that  the  goods  remained  un- 
interfered  with,  in  the  defendant's  hands,  and  were  appro- 
priated by  him  to  his  own  use. 

The  imputation  of  bad  faith  in  the  conduct  of  the  officer 
in  making  the  sale  finds  no  support  in  the  facts  found,  and 
the  mere  fact  that  an  insignificant  sum  was  bid,  must  be 
attributed  to  the  dispute  about  the  title,  growing  out  of  the 
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execution  of  the  mortgage,  and  an  unwillingness  to  buy  a 
lawsuit  in  buying  the  land. 

But  the  essential  controversy  is  as  to  the  bona  fides  of  the 
mortgage  deed  and  its  sufficiency  to  pass  the  title  against  a 
creditor  pursuing  the  property  under  legal  process. 

The  referee  finds,  and  the  Court  sustains  the  finding,  that 
the  defendant  Ellis  had  no  legal  claim  against  his  associate 
as  a  consideration  to  support  the  conveyance,  and  if  there 
was  a  debt,  it  was  made  with  the  fraudulent  intent  of  evad- 
ing his  creditors  and  placing  his  property  beyond  their 
reach.  While  the  recited  consideration  is  that  of  a  present 
indebtedness  of  $200  intended  to  be  secured,  it  was  testified, 
by  the  mortgagor  that  this  sum  constituted  the  wages  to  be 
paid  to  the  mortgagee  for  services  in  part  already  rendered 
and  to  be  thereafter  rendered  as  to  the  residue,  and  further 
that  the  latter  was  in  his  service  from  some  time  in  the  fall 
of  1876  to  August,  1878,  when  having  married  the  mort- 
gagor's daughter  he  moved  away. 

The  exception  to  the  finding  that  there  was  no  debt  due 
or  liability  incurred  by  Hardison  sufficient  as  a  considera- 
tion to  support  his  mortgage  against  creditors,  and  that  it 
was  but  a  donation  to  a  stranger,  raises  the  only  question  we 
care  to  consider,  which  is  whether  there  is  any  evidence  to 
warrant  a  finding  in  direct  opposition  to  the  testimony'' 
that  there  was  a  contract  for  services,  to  secure  which  the 
deed  was  given ;  that  such  services  were  rendered  during  a 
period  of  about  twenty  months,  and  had  not  been  paid  for. 
There  was  some  evidence,  however,  of  the  poverty  of  Ellis 
and  as  his  means  of  support  were  dependent  upon  his 
labor,  that  necessity  must  have  forced  him  to  require  pay- 
ment. However  weak  may  be  the  grounds  of  such  an  in- 
ference in  opposition  to  the  positive  testimony  offered  on 
this  point,  its  sufficiency  to  rebut  the  testimony  is  not  a 
question  to  be  here  considered ;  but  belonging  to  the  Court 
below,  is  conclusively  settled,  and  we  cannot  say  there  is  no 
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evidence  and  that  the  testimony  ought  to  have  been  ac- 
cepted as  proof  of  the  facts. 

But  the  matter  becomes  unimportant  in  presence  of  the 
further  finding  that  the  mortgage,  whether  made  on  a 
bona  fide  liability  or  not,  was  made  with  an  intent  to  hinder, 
delay  and  defraud  the  creditors  of  the  mortgagor,  as  this 
would  defeat  the  operation  of  the  conveyance,  if  known  to 
and  participated  in  by  the  mortgagee.  Cannon  v.  Young,  89 
N.  C,  264,  and  cases  therein  cited. 

The  defendants  insist  that  no  evidence  appears  of  the  ex- 
istence of  the  vitiating  element. 

We  do  not  concur  in  this  contention,  for  there  is  much 
evidence  tending  to  prove  the  fraudulent  purpose. 

The  deed  falsely  sets  out  a  present  indebtedness  evidenced 
by  a  bond  alleged  to  be  lost ;  whereas  on  the  testimony  it 
was  to  secure  wages  largely  to  be  rendered  in  the  future. 
It  was  executed  just  before  the  issuing  of  the  warrants  which 
were  followed  by  judgments  and  executions  under  which 
the  sale  was  made,  and  after  being  pressed  for  payment. 

The  giving  such  a  security  under  the  circumstances  which 
might  utterly  fail,  and  even  if  intended  to  provide  the  means 
of  paying  the  debts  would  and  must  be  understood  to  have 
been  meant  to  put  off  and  delay  the  payment,  and  prevent 
an  early  disposition  of  the  property  and  the  appropriation 
of  the  proceeds  thereto. 

There  are  other  evidences  of  fraud  apparent  in  the  con- 
current acts  of  the  parties  and  presented  in  the  proofs,  from 
which  the  illegal  purpose  is  deduced  that  tended  to  show, 
and  was  evidence,  more  or  less  strong,  showing  the  object 
and  eflFect  of  the  deed,  and  of  these,  as  facts,  the  determina- 
tion vested  in  the  Court  below. 

These  are  the  prominent  rulings  pressed  in  the  argument 
for  the  appellants,  and  on  which  their  counsel  seem  to  rely, 
nor  do  we  discover  in  the  record  any  error  in  others. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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W.  F.  KORNEQAY  v.  N.  K.  EVERETT  and  CHARLES  KENNEDY. 

< 

Equity — Emdence — Mistake  of  Law — Correction  of  Deed. 

1.  Where  it  is  admitted  or  proved  that  an  instrument,  executed  in  pur- 

suance of  a  prior  agreement,  by  which  both  parties  meant  to  abide, 
is  inconsistent  with  the  purpose  for  which  it  was  designed  ;  or 
that  by  reason  of  some  mistake  of  both  parties  it  fails  to  express 
their  intention,  a  Court  of  Equity  will  correct  it,  although  the 
mistake  be  one  of  law. 

2.  The  proof  of  such  mistake  must  be  fulJ  and  clear — such  as  would 

have  satisfied  a  chancellor  or  Court  of  Equity  under  the  former 
practice — before  the  relief  will  be  administered. 

This  is  a  civil  action,  tried  before  Merrimon^  J.,  upon  ex- 
ceptions to  the  report  of  a  referee,  at  September  Term,  1887, 
of  Wayne  Superior  Court. 

It  is  alleged  by  the  plaintiff  that  the  defendants,  N.  K. 
Everett  and  wife,  on  the  1st  day  of  October,  1883,  executed 
a  mortgage  to  W.  F.  Kornegay  &  Co.,  conveying  in  fee  cer- 
tain lots  of  land  described  in  the  complaint,  to  secure  an  in- 
debtedness of  N.  K.  p]verett  to  Kornegay  &  Co.,  and  a  steam- 
boat called  the  "  Rough  and  Ready" ;  also,  that  the  defend- 
ants, Everett  and  wife,  on  the  28th  day  of  October,  1881,  exe- 
cuted a  deed  to  H.  vVeil  &  Bros.,  conveying  to  them  certain 
lots  described  in  the  complaint,  to  secure  an  indebtedness  of 
N.  K.  Everett  to  Weil  &  Bros.,  and  that  the  plaintiff  was  the 
assignee  and  owner  of  all  the  indebtedness  secured  in  those 
mortgages;  that  on  the  26th  of  May,  1884,  the  defendant 
Everett  executed  a  deed  of  trust,  in  which  his  wnfe  joined, 
conveying  all  his  property,  including  that  embraced  in  the 
several  mortgages,  to  the  defendant  John  R.  Smith,  in  trust, 
after  allotting  to  Everett  his  homestead  and  personal  prop- 
erty exemptions,  to  sell  and  pay  the  debts  owing  by  him  in 
the  order  set  out  in  the  trust,  including  the  mortgage  debts; 
that  some  time  after  the  last  deed  of  trust  was  executed,  the 
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plaintitf,  being  the  owner  of  the  larger  part  of  the  debts,  and 
the  indebtedness  to  him  being  secured  by  the  mortgages,  an 
arrangement  or  settlement  between  the  plaintiff  and  N.  K. 
Everett  and  the  trustee,  was  entered  into,  whereby  an  unin- 
cumbered title  in  fee  to  the  lots  embraced  in  the  mortgages 
to  Kornegay  &  Co.  and  to  Weil  Bros,  was  to  be  conveyed  to 
the  plaintiff  in  settlement  of  the  mortgage  debts,  and  he  was 
to  surrender  said  debts  and  release  the  mortgage  which  he 
held  upon  the  steamboat  "  Rough  and  Ready";  that  in  pur- 
suance of  this  arrangement,  and  to  carry  the  same  into  effect, 
the  plaintiff  surrendered  the  said  mortgage  indebtedness  and 
released  his  mortgage  on  the  steamboat,  and  the  defendant 
John  R.  Smith,  trustee,  with  the  concurrence  and  approval 
of  N.  K.  Everett,  executed  two  deeds,  one  dated  November 
29th,  1884,  purporting  to  convey  to  the  plaintiff  the  lots  con- 
veyed in  the  mortgage  to  Kornegay  <fe  Co.,  and  the  other 
dated  January  1st,  1885,  purporting  to  convey  to  the  plain- 
tiff the  lot  embraced  in  the  mortgage  to  Weil  Bros.,  and  that 
the  plaintiff  took  possession  of  the  lots  as  his  property,  all 
the  parties  believing  that  the  deed  of  the  trustee  was  a  suffi- 
cient and  proper  conveyance  to  carry  out  the  agreement ; 
that  the  deeds  to  the  plaintiff  were  not  signed  by  the  defend- 
ants, Everett  and  wife,  "  by  reason  of  the  mistake  of  the  plain- 
tiff and  the  defendants,  in  the  belief  that  the  trustee  was  the 
proper  person  to  convey,  and  that  his  deed  would  convey  the 
unencumbered  title  in  fee." 

It  is  further  alleged  that  the  defendant  Everett  "  refuses  to 
abide  by  said  settlement,  and  to  recognize  said  deeds,  and 
has  taken  and  wrongfully  withholds  possession  of  said  land 
from  the  plaintiff." 

The  prayer  for  relief  is  that  the  defendant  refusing  to  abide 
by  it,  the  settlement  be  set  aside,  the  parties  placed  in  statu 
quOy  and  that  the  plaintiff  be  allowed  to  foreclose  the  mort- 
gages. 
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The  defendant  Smith,  trustee,  filed  no  answer.  'I  lie  de- 
fendant Everett  answers,  denying  that  the  lands  referred  to 
were  intended  to  be  conveyed  to  the  plaintiff  in  fee,  and  says 
that  the  only  agreement  was  that  Smith,  trustee,  should  exe- 
cute to  the  plaintiff  a  deed,  which  was  done  at  the  time  of 
the  agreement,  on  the  29th  of  November,  1884,  after  which 
the  plaintiff  surrendered  to  the  defendant  the  mortgage  upon 
the  steamboat;  that  the  deed  was  drawn  by  plaintiff's  attor- 
ney and  acce[)ted  by  him,  knowing  well  its  contents,  &c. 

By  consent,  the  action  was  referred  to  C.  B.  Aycock,  Esq. 

On  the  trial  before  the  referee,  the  plaintiff  Kornegay  and 
the  defendant  John  R.  Smith  were  witnesses  on  behalf  of  the 
plaintiff,  and  their  testimony  tended  to  j)rove  that  the  deeds 
made  by  Smith,  trustee,  to  the  plaintiff,  were  executed  in 
pursuance  of  a  settlement  and  agreement,  by  which  the  plain- 
tiff was  to  surrender  his  mortgage  on  the  steamboat  and  his 
claims  secured  by  the  mortgages :  and  in  consideration  there- 
for Smith,  the  trustee,  was  to  convey  to  him  a  title  in  fee 
simple  to  the  lots  embraced  in  the  mortgages;  that  the  deeds 
were  executed  by  Smith,  trustee,  with  the  knowledge  of  the 
defendant  Everett,  and  with  the  understanding  of  all  the 
parties  that  the  deeds  would  convey  a  fee  simj)le  title  unen- 
cumbered ;  that  all  the  parties  (Kornegay,  Smith  and  Ever- 
ett) thought  that  Smith's  deed  would  convey  a  good  title  in 
fee,  and  that  was  the  intention  of  the  parties  upon  which 
they  settled. 

"  The  evidence  of  both  these  witnesses"  (which  is  set  out 
in  full  in  the  record)  "  was  objected  to  by  the  defendants,  on 
the  ground  that  the  deeds  should  speak  for  themselves,  and 
that  it  was  not  competent  to  show  by  parol  what  the  parties 
intended  in  the  execution  of  the  deeds,  and  if  there  was  anv 
mistake  it  was  a  mistake  of  law  as  to  the  effect  of  the  deeds, 
without  any  allegation  of  a  mistake  of  fact,  fraud,  undue  in- 
fluence, or  other  equitable  element;  and  also,  that  it  was  in- 
competent to  show  by  parol  an  agreement  to  convey  land." 
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The  objection  was  sustained  by  the  referee,  and  the  evi- 
dence was  ruled  out,  and  plaintiff  excepted. 

The  case  was  heard  by  his  Honor  upon  this  exception, 
who  held  that  "the  evidence  offered  was  competent,  but  that 
it  was  insufficient  to  show  a  mistake  in  the  execution  of  the 
deeds."  He  thereupon  confirmed  the  report,  and  judgment 
was  rendered  accordingly.     The  plaintiff  appealed. 

Mr,  J.  W.  Bryan,  (by  brief)  for  the  plaintiff. 
Mr.  W,  C,  Monroe,  for  the  defendant. 

■ 

Davis,  J.,  (after  stating  the  case).  The  deed  executed  by 
Smith,  trustee,  while  purporting  to  convey  an  absolute  estate 
in  fee  in  the  property  to  plaintiff,  by  reason  of  the  reserva- 
tion of  the  homestead  in  the  deed  of  trust  to  Smith,  in  fact 
conveyed  an  estate  subject  to  the  homestead,  the  defendant 
Everett  and  wife  not  joining  the  trustee  in  the  execution  of 
the  deed  to  plaintiff,  by  reason  of  the  mistake  of  all  the  par- 
ties, in  supposing  that  the  deed  of  the  trustee  would  convey 
an  absolute  title,  as  it  was  intended  it  should  do. 

The  plaintifif  says  that,  having  surrendered  his  claims  and 
the  mortgages  by  which  they  were  secured,  the  defendant  re- 
fuses to  give  eflFect  to  the  agreement,  but  claims  the  home- 
stead, and  he  asks  that  if  the  defendant  will  not  comply,  it 
be  rescinded. 

The  questions  presented  are: 

1st.  Will  the  Court  correct  such  a  mistake  of  law?  and, 

2d.  If  so,  was  the  evidence  sufficient  to  establish  the  mis- 
take? 

The  evidence  oflered  by  the  plaintiff  to  show  the  mistake 
was,  upon  objection  by  the  defendant,  ruled  out  by  the  ref- 
eree as  incompetent,  but  it  was  held  by  the  Court  below  to 
be  competent,  but  insuflBcient.  There  was  no  appeal  by  the 
defendant  from  so  much  of  his  Honor's  ruling  as  held  that 
the  evidence  was  competent,  and  it  may  be  that  the  first 
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question  is  not  necessarily  before  us  in  the  case  on  appeal, 
but  as  the  sufficiency  or  insufficiency  of  the  evidence  would 
be  of  no  consequence  if  the  Court  had  not  the  power  to  cor- 
rect the  mistake,  and  as  that  was  the  chief  question  discussed 
by  counsel,  we  think  it  proper  that  it  should  be  considered. 

It  is  undoubtedly  the  general  rule,  as  laid  down  by  the 
Chief  Justice  in  Thomas  v.  Liv^,  83  N.  C,  191,  "  that  a  writ- 
ten instrument  disposing  of  property  or  constituting  a  con- 
tract, cannot  be  altered,  impaired  or  explained  by  parol  proof 
of  a  different  purpose  or  understanding  from  that  contained  in 
the  writing."  And  it  is  said  by  Adams  (Equity,  §  169) :  "  The 
prima  fade  presumption  of  law  is,  that  the  written  contract 
shows  the  ultimate  intention,  and  that  all  previous  proposals 
and  arrangements,  so  far  as  they  may  be  consistent  with  the 
contract,  have  been  deliberately  abandoned.  It  seems,  how- 
ever, that  the  instrument  may  be  corrected,  if  it  is  admitted 
or  proved  to  have  been  made  in  pursuance  of  a  prior  agree- 
ment, by  the  terms  of  which  both  parties  meant  to  abide,  but 
with  which  it  is  in  fact  inconsistent;  or  if  it  is  admitted  or 
proved  that  an  instrument  intended  by  both  parties  to  be 
prepared  in  one  form,  has  by  reason  of  some  undesigned 
insertion  or  omission,  been  prepared  and  executed  in  an- 
other," Ac. 

What  was  the  document  intended  to  be?  If  it  is  admit- 
ted, or,  as  was  said  in  Jones  v.  Perkins^  1  Jones  Eq.,  337,  es- 
tablished by  clear  and  convincing  proof,  that  by  mistake  of 
the  parties  (and  it  must  be  the  mistake  of  both  parties  if  the 
■equity  rests  upon  mistake)  the  instrument  fails  to  express  the 
intention  of  the  parties,  it  will  be  corrected,  and  this  will  be 
done  whether  the  mistake  be  one  of  fact  or  of  law,  as  is  clearlv 
shown  in  McKay  v.  Simpson,  6  Ired.  Eq.,  452 ;  Hart  v.  Roper, 
6  Ired.  Eq.,  349;  Womack  v.  Backer,  Phil.  Eq.,  161 ;  Lynam 
V.  Califer,  64  N.  C,  572  ;  Laiz  v.  Thompson,  87  N.  C,  334. 

The  question  is  discussed  at  length  in  Benson  v.  Markol, 
decided  in  the  Supreme  Court  of  Minnesota  in  May,  1887, 
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published  in  vol.  36,  page  44,  of  the  Albany  Law  Journal, 
and  after  a  review  and  citation  of  a  great  number  of  author- 
ities, it  is  said:  "A  careful  consideration  of  the  authorities 
has  led  us  to  the  conclusion  that  the  power  of  Courts  of  Equity 
to  aflford  relief  from  the  consequences  of  the  mutual  mistake 
of  parties  to  written  instruments  is  not  strictly  limited  to  mis- 
takes of  fact,  but  extends  also  to  mistakes  of  law." 

The  defendant  relied  with  confidence  upon  the  decision  of 
this  Court  in  Sandlin  v.  Ward,  94  N.  C,  490,  in  which  it  is 
said  :  "  A  Court  of  Equity  never  corrects  mistakes  of  law, 
save  in  exceptional  cases,  where  the  mistake  is  mixed  up 
with  other  equitable  elements,"  Ac. 

Of  course  a  Court  of  Equity  will  only  correct  a  mistake 
when  equity  requires  it. 

Was  there  such  an  equitable  element  in  this  case  ? 

If  the  plaintiff  held  a  security  for  his  debt,  which  was  dis- 
charged in  pursuance  of  the  agreement,  and  with  the  under- 
standing and  intention  of  both  parties  that  it  should  be  dis- 
charged upon  the  execution  of  the  deed  conveying  the  lots 
contained  in  the  deed  from  Smith,  trustee,  to  the  plaintiff, 
free  from  all  incumbrance,  and  it  was  intended  and  thought 
by  all  the  parties  that  such  a  title  was  conveyed,  then  would 
it  not  be  manifestly  inequitable  for  the  defendant  to  retain 
the  benefit  derived  from  the  release  of  the  debts  and  surren- 
der of  the  mortgages  by  the  plaintiff,  without  giving  full 
effect  to  the  agreement,  by  securing  to  the  plaintiff  the  title 
in  fee  to  the  land  conveyed  to  him  by  the  trustee  ?  Would 
not  the  plaintiff  have  a  right  to  have  the  contract  rescinded 
and  to  be  relegated  to  his  original  security? 

Assuming  the  facts  to  be  as  alleged,  the  defendant  cannot 
assert  any  claim  to  the  property  conveyed  by  the  deed  of  his 
trustee,  adversely  to  that  deed,  without  restoring  to  the  plain- 
tifl^  the  security  lost  by  him  in  consequence  of  the  acceptance 
of  that  deed. 
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If  it  be  said  that,  peradventure,  the  wife  of  the  defendant 
will  not  join  in  the  execution  of  such  an  instrument  as  will 
carry  the  agreement  into  effect,  the  answer  is  to  be  found  in 
Wdbom  V.  Sechristy  88  N.  C,  287,  and  he  must  make  reason- 
able effort  to  comply  with  the  agreement. 

There  was  no  error  in  ruling  that  the  evidence  was  com- 
petent. 

As  to  the  sufficiency  of  the  evidence  to  correct  the  mistake, 
the  proof  must  be  full  and  clear  and  not  merely  preponder- 
ant, but  such  as  would  have  satisfied  a  chancellor  or  Court  of 
Equity  under  the  old  practice.  Loftin  v.  LoftiUy  96  N.  C,  94, 
and  cases  cited. 

The  only  witnesses  were  the  plaintiff  and  the  defendant 
Smith,  the  trustee ;  there  was  no  conflicting  testimony,  and 
if  these  witnesses  are  to  be  believed,  the  deed  from  Smith, 
trustee,  to  the  plaintiff  was  intended  to  convey  a  title  in  fee 
unencumbered,  and  it  was  thought  by  all  the  parties  at  the 
time  that  it  did  convey  such  a  title,  so  that,  nothing  else  ap- 
pearing, it  was  sufficient ;  but  the  referee  having  excluded 
this  evidence,  and  thus  rendering  it  unnecessary  for  the  de- 
fendant to  offer  any  evidence  controverting,  as  his  answer 
does,  the  facts  as  testified  to,  he  has  a  right  to  be  heard  in 
denial,  and  this  case  will  be  certified  to  the  end  that  it  may 
be  further  proceeded  with  in  accordance  with  this  opinion. 

Error. 
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JOHN  C.  JARVIS  V.  C.  L.  DAVIS  and  J.  E.  GHERKIN. 

Construction  of  Deed — Descent — Condition, 

Where  J  conveyed  a  tract  of  land  to  his  daughter  M  **  and  the  lawful 
heirs  of  her  body.  *  *  *  To  have  and  to  hold  to  her  the  said 
M,  her  natural  life  and  her  children  :  should  she  die  not  leaving 
any  children,  then  to  her  husband  D,  his  natural  life.  «  *  • 
Provided^  that  the  said  D  keeps  the  fences  and  ditches  in  good 
repair/'  and  M  died  leaving  one  child  surviving,  but  which  died 
without  issue  ;  Held : 

1.  That  M  took  an  estate  for  life  and  her  child  the  remainder  in  fee, 

and  upon  the  death  of  the  latter  the  estate  vested  in  D  as  the  heir 
of  the  child. 

2.  That  the  condition  in  the  proviso  attached  to  the  life  estate  of  D,  ot 

which  he  would  have  been  seized  upon  the  death  of  his  wife  with- 
out issue ;  but  as  that  contingency  had  not  occurred,  it  was  inop- 
erative, and  D  held  the  estate  as  the  heir  of  the  child,  unaffected 
by  the  condition. 

Civil  action,  tried  before  Avery,  J.,  at  February  Term, 
1887,  of  Beaufort  Superior  Court. 

It  appeared  that  the  plaintilBF  John  C.  Jarvis  and  his  wife 
Nancy,  executed  their  deed  of  conveyance  (the  wife  joining 
only  for  the  purpose  of  barring  and  releasing  her  right  of 
dower  and  homestead)  to  their  daughter  Mary  L.  Davis, 
wife  of  the  defendant  C.  L.  Davis,  and  the  parte  thereof  ma- 
terial to  a  proper  understanding  of  the  opinion  of  the  Court 
are  as  follows : 

"This  deed,  made  this  5th  day  of  May,  A.  D.  1881,  by 
John  C.  Jarvis  and  Nancy  Jarvis,  liis  wife,  of  the  first  part, 
to  Mary  L.  Davis,  wife  of  C.  L.  Davis,  of  the  second  part, 
both  parties  of  the  County  of  Beaufort  and  State  of  North 
Carolina:  Witnesseth,  That  the  said  John  C.  Jarvis  and 
Nancy  Jarvis,  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  natural  love  and  affection  they  have  for  their 
daughter,  Mary  L.  Davis,  party  of  the  second  part,  and  in 
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further  consideration  of  the  sum  of  one  dollar  to  them  paid 
by  said  Mary  L.  Davis,  party  of  the  second  part,  the  receipt 
of  which  is  hereby  acknowledged,  have  given,  granted  and 
conveyed,  and  by  these  presents  do  give,  grant  and  convey 
unto  the  said  Mary  L.  Davis,  wife  of  C.  L.  Davis,  party  of 
the  second  part,  and  the  lawful  heirs  of  her  body,  a  certain 
tract  or  parcel  of  land  lying  and  being  in  the  County  of 
Beaufort  and  State  aforesaid,  on  the  west  side  of  Pantego 
Creek,  it  being  a  part  of  the  Malynes  Patent,  adjoining  the 
land  of  the  Whitley  heirs:  Beginning,  &c.     *     *     * 

"To  have  and  to  hold  the  aforesaid  tract  of  land  and  all 
privileges  and  appurtenances  thereto  belonging,  except  fire- 
wood and  timber,  a  sufficient  quantity  for  the  use  and  benefit 
of  the  parties  of  the  first  part  and  their  assigns  to  the  use  of 
the  balance  of  the  homestead,  and  the  privilege  of  draining 
down  and  through  the  lead  ditch  that  passes  through  the 
above  described  lands,  to  her,  the  aforesaid  Mary  L.  Davis, 
wife  of  C.  L.  Davis,  party  of  the  second  part,  her  natural  life 
and  her  children.  Should  she  die,  not  leaving  any  children, 
then  to  her  husband,  C.  L.  Davis,  his  natural  life,  if  he  be 
the  longest  liver  of  the  two ;  Pi'ovidedy  that  the  said  C.  L. 
Davis  keeps  the  fences  and  ditches  in  good  repair  and  con- 
dition. 

"And  after  the  decease  of  the  aforesaid  parties  of  the 
second  part,  and  there  not  being  any  living  issue  of  the  said 
Mary  L.  Davis,  then  in  that  case,  the  aforesaid  described 
tract  of  land  to  go  to  the  last  will  and  testament  of  said  John 
C.  Jarvis,  one  of  the  parties  of  the  first  part." 

The  complaint,  among  other  things,  alleges  in  substance : 

"That  after  the  making  of  the  deed  Mary  and  Caleb  took 
possession  of  the  land ;  that  Mary  died,  leaving  a  child  sur- 
viving her  who  afterwards  died  without  issue ;  that  after  her 
death  Caleb  continued  and  now  is  in  the  possession,  claiming 
under  the  deed ;  that  at  and  for  a  long  time  before  the  mak- 
ing of  the  deed  there  were  and  had  been  fences  on  and  around 
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the  land,  which  at  the  making  of  the  deed  were  in  good 
order,  &c.,  and  there  were  also  and  had  been  divers  ditches 
on  the  land,  which  were  necessary  for  the  draining  as  well 
of  those  as  of  other  lands,  of  which  plaintiff  at  and  after  the 
making  of  the  deed  was  and  still  is  seized  and  possessed,  and 
which  adjoin  the  lands  conveyed ;  the  surplus  water  which 
falls  upon  these  last  mentioned  lands  at  the  making  of  the 
deed,  and  for  a  long  time  before,  had  been  accustomed  to 
flow  through  said  ditches  and  ought  rightfully  so  to  do ;  that 
after  the  death  of  Mary  and  her  child,  the  defendant  Caleb 
wilfully,  unreasonably  and  for  a  long  time  permitted  the 
fences  and  ditches  to  get  out  of  good  repair  and  condition, 
and  so^to  remain  for  a  long  time,  and  failed  and  neglected 
to  clean  out  and  repair  them  as  was  essential  and  necessary 
for  the  proper  cultivation  of  the  lands,  and  the  ditches  and 
fences  were  in  the  bad  condition  aforesaid  at  the  commence- 
ment of  this  action ;  that  the  said  Caleb  had  sold  to  defendant 
Gherkin  a  large  part  of  the  timber  on  the  land,  and  Gherkin 
at  and  before  the  commencement  of  this  action  was  in  the 
actual  possession  of  the  land  described  in  §  2  hereof,  or  of 
some  part  thereof,  as  tenant  of  Caleb,  or  in  some  way  for  and 
under  him ;  that  plaintiff  repeatedly  requested  said  Caleb  to 
clean  out  the  ditches  and  repair  the  fences  and  put  the  same 
in  good  order,  but  he  constantly  failed  and  neglected  to 
do  so;  that  in  the  year  1884,  defendant  Gherkin,  by  the 
license  of  defendant  Caleb  and  under  his  direction,  cut  and 
carried  from  the  land  a  large  quantity  of  timber  of  great 
value,  so  that  not  enough  was  left  thereon  for  the  use  of  the 
plaintiff,  as  owner  of  the  rest  of  the  original  tract  as  reserved 
by  the  deed ;  that  by  reason  of  the  premises,  the  said  Caleb 
and  his  assignee  Gherkin,  have  forfeited  all  their  several 
estates  in  said  lands,  and  that  the  same  have  ceased  and  de- 
termined, and  that  plaintiff  is  entitled  to  the  immediate 
possession  thereof,  and  plaintiff  has  repeatedly  demanded  of 
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defendants  that  they  give  him  possession,  which  they  have 
refused  and  still  refuse  to  do." 

The  defendants  denied  the  material  allegations  of  the 
complaint. 

A  number  of  witnesses  were  sworn  and  examined  on  the  trial 
on  the  part  of  the  plaintiff,  and  gave  evidence  tending  to  sup- 
port the  allegations  of  the  complaint.  The  plaintiff  having 
closed  his  testimony,  the  Judge  announced  that  if  the  jury 
should  find  all  the  issues  for  the  plaintiff  he  could  not  recover. 

Thereupon  the  plaintiff,  in  submission  to  the  opinion  of 
the  Court,  suffered  a  judgment  of  nonsuit  and  appealed. 

Messrs.  Wm.  B.  Rodman^  Jr.,  and  Geo.  H.  Brovm,  Jr.,  for 
the  plaintiff. 

Mr,  J.  H.  Smally  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case).  We  are  of  opinion 
that  in  no  proper  view  of  the  complaint  and  the  deed  to  be 
interpreted,  taken  in  connection  therewith,  is  the  plaintiff 
entitled  to  recover,  and  therefore  his  assignment  of  error  is 
groundless. 

It  appears  from  the  premises  and  the  habendum  clause  of 
the  deed,  that  the  chief  and  leading  purpose  of  the  maker  of 
it  was  to  make  a  provision  for  his  married  daughter  therein 
named,  and  such  child  or  children  as  she  might  at  her  death 
leave  surviving  her.  The  words  "and  the  lawful  heifs  of 
her  body,"  appearing  in  the  premises,  under  the  statute, 
{The  Code,  §  1329,)  are  to  be  taken  as  implying  her  children^ 
nothing  to  the  contrary  appearing,  and  nothing  does  so  appear. 
The  habendum  clause  expressly  provides  that  she  shall  take  an 
estate  for  her  own  life,  and  in  legal  effect,  with  remainder  in 
fee  to  her  children  surviving  her.  Although  it  is  not  in . 
terms  provided  that  the  children  shall  have  the  remainder 
in  fee  simple,  the  statute  (The  Code,  §  1280,)  enacted  before 
the  deed  was  executed,  provides  that  "  when  real  estate  shall 


FEBRUARY  TERM,  1888.  41 


Jarvis  t\  Davis. 


be  conveyed  to  any  person,  the  same  shall  be  held  and  con- 
strued to  be  a  conveyance  in  fee,  whether  the  word  *  heirs' 
shall  be  used  or  not,  unless  such  conveyance  shall  in  plain 
and  express  words  show,  or  it  shall  be  plainly  intended  by 
the  conveyance  or  some  part  thereof,  that  the  grantor  meant 
to  convey  an  estate  of  less  dignity." 

There  is  no  provisiqn  in  the  deed  that  in  terms  or  eflfect 
fairly  indicates  a  purpose  to  convey  to  the  surviving  children 
a  less  or  other  estate  than  the  remainder  in  fee.  Indeed,  no 
provision  is  made  to  apply  beyond  surviving  children. 
Hence,  the  daughter  having  died  leaving  a  child  surviving 
her,  the  deed  operated  to  convey  that  estate  to  the  surviving 
child,  thus  serving  the  chief  purpose  of  its  maker. 

The  deed,  however,  further  provides,  that  the  husband 
named  in  it  shall  have  an  estate  in  the  land  for  his  own  life,  if 
he  should  survive  his  wife  and  the  latter  should  die  leaving  no 
children  surviving  her,  "  provided  that  the  said  C.  L.  Davis 
(the  husband)  keeps  the  fences  and  ditches  in  good  repair 
and  condition." 

This  condition,  if  it  be  such,  is  not  expressed  with  clear- 
ness and  precision,  but  treating  it  as  sufficient  in  substance  as 
a  condition  that  might  be  effectual,  it  applied  only  to  the  life 
estate  provided  for  the  husband,  and  not  to  the  estate  of  the 
wife  and  children.  It  looked  to  the  return  of  the  land  to  the 
grantor  in  good  condition  as  to  the  fences  and  ditches.  He 
did  not  contemplate  or  expect  its  return,  if  his  daughter 
should  die  leaving  children  surviving  her. 

The  condition  does  not  refer  in  terms  or  by  necessary*  im- 
plication to  the  estate  of  the  wife  and  children  by  an  unusual 
condition,  not  dependent  on  their  acts,  but  the  acts  of  one 
whom  they  might  not  be  able  to  control.  It  appears  in  the 
separate  and  distinct  clause  of  the  deed  which  provides  a  life 
estate  in  the  land  for  the  husband,  and  clearly  applies  to  it 
Moreover,  it  is  a  condition  subsequent  and  intended  to  defeat 
the  estate.    Such  conditions  are  not  favored  by  the  law,  and 
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are  construed  strictly.  It  should  appear  clearly  that  they 
apply  to  the  estate  intended  to  be  affected  and  defeated  by 
them.  They  cannot  be  extended  unless  by  the  strongest  im- 
plication or  necessary  inference. 

The  contingency  upon  the  happening  of  which  the  hus- 
band would  have  taken  a  life  estate  for  his  life  in  the  land 
under  the  deed  never  happened,  and  can  never  happen,  be- 
cause the  wife  died  leaving  a  child  surviving  her.  This 
child,  as  we  have  seen,  took  the  estate  in  remainder  in  fee 
simple,  unaffected  by  the  condition  mentioned. 

Nor  did  the  contingency  happen  in  which  it  was  provided 
that  the  tract  of  land  should  "  go  to  the  last  will  and  testa- 
ment of  said  John  C.  Jarvis,"  (the  father  and  grantor,)  or  re- 
vert to  him,  because  the  husband  and  wife  did  not  both  die, 
the  latter  leaving  no  surviving  issue.  She  died  leaving  a 
child  surviving  her,  who  took  the  absolute  estate  in  remain- 
der as  indicated. 

It  appears  that  the  child  afterwards  died  leaving  "no  issue 
capable  of  inheriting,  nor  brother,  nor  sister,  nor  issue  of 
such,"  but  leaving  its  father  surviving  it.  The  inheritance 
vested  in  the  latter  under  the  Statute  of  Descents  {The  Code, 
§  1281,  Rule  6).  And  for  the  reasons  already  stated,  he  thus 
took  the  inheritance  unaffected  by  the  condition  mentioned. 
By  virtue  of  the  statute,  he  took  under  his  deceased  child, 
and  he  did  not  take  under  the  deed.  As  the  estate  of  the 
child  was  not  affected  by  the  condition  in  its  lifetime,  so  it 
was  not  after  it  came  to  the  father,  under  the  statute. 

Affirmed. 
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J.  W.  EVANS  V.  J.  W.  ETHERIDGE  et  al. 

Deed — Registration — Probate — Commissionera  of  AffidavUa — 

Purchasers —  Creditors. 

The  registration  of  a  deed  or  other  instnunent  upon  proof  of  execution 
before  a  Commissioner  of  Affidavits,  without  the  adjudication  of 
the  Clerk  of  the  Superior  Court  having  jurisdiction,  is  invalid  as 
against  creditors  and  purchasers  for  value.  The  distinction  be- 
tween probates  by  Clerks  of  the  Superior  Courts  and  Commis- 
sioners of  Affidavits  pointed  out. 

Civil  action,  tried  before  Avery,  /.,  at  the  Spring  Term, 
1887,  of  the  Superior  Court  of  the  County  of  Dai^e. 

By  consent  a  trial  by  jurj'  was  waived  and  it  was  agreed 
that  issues  of  fact  as  well  as  of  law  should  be  tried  by  the 
Court. 

The  material  facts  are  in  substance,  that  on  the  21st  of 
May,  1886,  the  defendants  J.  W.  Etheridge  and  his  wife, 
then  and  still  residents  of  the  District  of  Columbia,  executed 
a  deed  of  trust  to  W.  T.  Brinkley  conveying  to  him  the 
property  therein  and  for  the  purposes  named. 

The  deed  of  trust  was  delivered  to  the  Register  of  Deeds 
for  the  County  of  Dare  and  registered,  and  the  following  is 
the  certificate  of  probate  and  the  certificate  of  registration : 


DISTRICT  OF  COLUMBIA, 
County  op  Washington.        ^' 


} 


I,  Sam'l  C.  Mills,  a  Commissioner  of  Deeds  and  Affidavits 
of  the  State  of  North  Carolina,  resident  in  the  District  of  Co- 
lumbia, do  hereby  certify  that  J.  W.  Etheridge  and  Carrie 
F.,  his  wife,  personally  appeared  before  me  this  the  22d  day 
of  May,  1886,  and  acknowledged  the  due  execution  of  the 
foregoing  deed.  The  said  Carrie  F.  Etheridge,  being  by  me 
privately  examined  separate  and  apart  from  her  said  hus- 
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band  touching  her  voluntary  execution  of  the  same,  doth 
state  that  she  signed  the  same  freely  and  voluntarily,  with- 
out fear  or  compulsion  of  her  said  husband  or  any  other 
person,  and  that  she  doth  still  voluntarily  assent  thereto; 
and  at  the  same  time  before  me  personally  appeared  W.  T. 
Brinkley,  the  within  mortgagee,  and  made  oath  in  due  form 
of  law  that  the  consideration  in  the  foregoing  is  true  and 
bona  fide  as  therein  set  forth. 

Witness  my  hand  and  seal  this  22d  day  of  May,  A.  D.  1886. 

SAM^L  C.  MILLS, 
[CoM's  Seal.]  Commissioner  of  Affidavits,  <fcc., 

For  (lie  State  of  North  Carolina^ 

District  of  Columbia. 

Received  May  26th,  1886 ;  registered  in  Book  B,  pages 
389  and  390,  June  14th,  1886. 

The  above  deed  of  trust  was  registered  in  Book  B,  page 
380,  June  5th,  1^86,  without  probate,  bj'^  advice  of  Judge 
Albertson. 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  deed  of 
trust  as  recorded  in  this  office.  This  6th  day  of  November, 
1886. 

G.  B.  BLIVEN, 
Reffider  of  Deeds. 

The  summons  in  this  action  was  issued  on  the  28th  of 
May,  1886,  by  J.  W.  Evans,  the  plaintiff,  who  was  on  the 
21st  of  May,  1886,  and  has  been  continuously  since,  Clerk  of 
the  Superior  Court  of  Dare  County,  and  the  same  day  that 
the  summons  was  issued  a  writ  of  attachment  was  issued  by 
the  plaintiff  in  this  action,  which  was  levied  May  31st,  1886, 
on  the  property  conveyed  in  the  deed  of  trust.  It  was  ad- 
mitted that  the  account  sued  on  by  the  plaintiff  is  just  and 
still  due  to  him. 
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W.  T.  Brinkley  died  on  the  4th  of  December,  1886,  and 
soon  thereafter  the  defendant  J.  W.  Albertson  qualified  as 
his  administrator,  and  on  the  21st  of  December  he  was  regu- 
larly appointed  trustee  in  the  place  of  the  said  W.  T.  Brink- 
ley,  deceased,  to  execute  the  deed  of  trust. 

Upon  the  facts  found  it  was,  among  other  things,  adjudged 
that  the  "  deed  of  trust  constitutes  a  lien  upon  the  property 
therein  conveyed  from  the  26th  of  May,  1886,  and  that  said 
lien  is  superior  to  the  lien  of  the  attachment  issued  in  this 


cause." 


It  was  also  adjudged  that  the  plaintiff  recover  of  the  de- 
fendant Etheridge  the  sum  of  $441.11,  with  interest  on 
$415.20  from  May  9th,  1887,  till  paid,  together  with  costs,  to 
be  paid  from  the  proceeds  of  the  sale  of  the  property  in  con- 
troversy, after  first  paying  the  debt  secured  by  the  deed  of 
trust,  charges,  &c. 

To  so  much  of  the  judgment  as  declared  the  deed  of  trust 
a  lien  upon  the  property  from  May  2Gth,  1886,  and  first  to 
be  paid,  the  plaintiff  excepted  and  appealed. 

Mr.  E,  F.  AydleUy  for  the  plaintiff. 
Mr.  E.  C.  Smith,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  Though  the  case  states 
that  the  summons  and  writ  of  attachment  were  issued  by  the 
plaintiff,  who  was  the  Clerk,  no  question  is  raised  as  to  their 
validity,  that  having  been  settled  on  a  former  appeal,  (96 
N.  C,  42,)  and  the  only  question  presented  for  our  considera- 
tion is:  Was  the  deed  from  Etheridge  and  wife  to  W.  T- 
Brinkley  so  proved  and  registered  as  to  give  it  validity  against 
creditors  of  the  bargainor?  The  appellee  says  it  was ;  the  ap- 
pellant says  it  was  not,  andi  nsists  that  an  adjudication  by  the 
Clerk  of  the  Superior  Court  that  the  deed  was  duly  acknowl- 
edged or  proved  was  an  essential  prerequisite  to  a  valid 
registration.    He  further  insists  that  Samuel  C.  Mills  had 
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ceased  to  be  a  Commissioner  of  Affidavits,  Ac,  for  the  State 
of  North  Carolina  on  the  18th  day  of  January,  1886,  and  was 
not  such  on  the  22d  day  of  May,  1886,  and  that  he  had  no 
authority  to  take  the  acknowledgment  of  deeds,  &c. ;  and 
for  proof  of  this  he  refers  to  the  lists  of  Commissioners  of  Af- 
fidavits, &c.,  as  printed  in  the  volumes  of  the  Acts  of  1885 
and  1887,  as  required  by  §§63(),  et  seg.,  of  The  Code,  which 
show  that  the  said  Mills  was  appointed  on  the  18th  of  Jan- 
uary, 1884 ;  that  his  term  of  office  expired  on  the  18th  of  Jan- 
uary, 1886,  and  that  he  was  not  thereafter  appointed. 

In  addition  to  the  requirement  that  the  list  of  Commission- 
■ers,  &c.,  be  printed  with  the  Acts  of  the  General  Assembly, 
§634  makes  it  the  duty  of  the  ^^ecretary  of  State  forthwith, 
upon  the  appointment  of  such  commissioners,  to  certify  the 
same  to  the  several  Clerks  of  the  Superior  Courts  of  the  State, 
and  in  like  manner  to  certify  to  said  clerks  all  removals  of 
commissioners,  and  of  all  whose  commissions  have  expired. 

If  the  appellant  is  correct  in  either  of  these  positions  the 
judgment  below  is  erroneous. 

Section  1254  of  The  Code  provides  that  "  No  deed  of  trust 
or  mortgage  for  real  or  personal  estate  shall  be  valid  at  law 
to  pass  any  property  as  against  creditors,  *  *  *  but  from 
the  registration  of  such  deed  of  trust  or  mortgage  in  the 
county  where  the  land  lieth,"  &c. 

It  is  necessary  that  all  deeds,  to  be  valid  as  against  cred- 
itors or  purchasers  for  value,  &c.,  shall  be  proved  in  some  of 
the  modes  prescribed  by  law  and  registered  as  prescribed. 
One  of  the  modes  is  found  in  §1250  of  The  Code,  and  is  as 
follows :  "  Where  the  acknowledgment  or  proof  of  any  deed 
or  other  instrument  is  taken  or  made  in  the  manner  directed 
by  the  laws  of  this  State  before  any  Commissioner  of  Affida- 
vits for  the  State  of  North  Carolina,  appointed  by  the  Gov- 
ernor thereof,  in  any  of  the  States  or  Territories  of  the  United 
States  or  in  the  District  of  Columbia,  and  where  such  ac- 
knowledgment or  proof  is  certified  by  such  commissioner, 
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the  Clerk  of  the  Superior  Court  having  jurisdiction,  upon  the 
same  being  exhibited  to  him,  shall  adjudge  such  deed  or 
other  instrument  to  be  duly  acknowledged  or  proved  in  the 
same  manner  as  if  made  or  taken  before  him." 

It  is  insisted  by  the  appellees  that  the  deed  in  question  was 
proved  in  compliance  with  this  section  before  a  Commissioner 
of  Affidavits,  and  that  the  adjudication  of  the  clerk  is  only 
directory  and  not  an  essential  prerequisite  to  registration 
and  that,  having  been  registered  upon  the  certificate  of  the 
commissioner,  though  without  any  adjudication  and  order 
of  registration  by  the  clerk,  it  is  valid,  and  the  purpose  of 
registration  being  to  give  notice,  the  spirit  and  purpose  of 
the  law  is  fully  met.  We  are  referred  to  a  number  of  cases 
(  Yaimg  v.  Jackson,  92  N.  (/.,  144 ;  Holmes  v.  MarshaU,  72  N.  C, 
37,  and  other  cases)  in  which  it  was  held  that  "  the  provisions 
requiring  the  certificate  of  probate  by  the  Probate  Judge  of 
a  county  other  than  that  of  registration  to  be  passed  on  by 
Probate  Judge  (the  Clerk)  of  the  county  of  registration,  is  di- 
rectory, and  that  a  registration  upon  a  probate  which  has 
not  been  so  passed  on  is  not  void."  The  analogy  between 
those  cases  and  that  before  us  is  lost  in  the  fact  that  the  func- 
tions of  the  clerk  are  broader  than  those  of  the  commissioner. 
He  not  only  takes  the  proof  or  acknowledgment,  but  ad- 
judges the  fact  "  of  due  execution,"  whereas  the  Commissioner 
of  Affidavits,  and  perhaps  others,  only  take  and  certify  the 
acknowledgment  or  proof 

"  Probate  of  a  deed  is  taken,"  says  Pearson,  J.,  in  Sim- 
maiis  V.  Gholson,  5  Jones,  401,  "  by  hearing  the  evidence 
touching  the  execution ;  i.  e.,  the  testimony  of  witnesses  or 
the  acknowledgment  of  the  party,  and  from  that  evidence 
adjudging  the  fact  of  its  execution. 

"  Where  the  evidence  is  offered  to  the  Court  the  entire  pro- 
bate is  taken  by  it,  but  where  the  agency  of  a  commissioner 
is  resorted  to,  a  part  of  the  prolate,  i.  e.,  hearing  the  evidence, 
is  taken  by  him  and  certified  to  the  Court,  and  thereupon 
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the  probate  is  perfected  by  an  adjudication,  that  the  certificate 
is  in  due  form  and  that  the  fact  of  the  execution  of  the  deed 
is  established  by  the  evidence  so  certified." 

In  cases  of  probate  before  clerks  who  can  both  take  the 
evidence  and  adjudicate  the  fact,  it  has  been  held  that,  though 
it  ought  not  to  be  omitted,  the^o^  of  the  clerk  of  the  county 
of  registration  is  not  an  absolute  prerequisite  to  a  valid  reg- 
istration, but  the  validity  of  the  registration  in  such  cases 
rests  upon  the  fact  that  there  has  been  an  adjudication  of 
"due  execution"  by  an  oSicer  competent  to  both  hear  evi- 
dence and  adjudicate. 

The  Register  has  no  authority  to  put  the  deed  upon  his 
books  unless  proved  and  so  adjudged  in  some  one  of  the 
modes  prescribed  by  the  statute.  "  The  probate  is  his  war- 
rant for  doing  so,"  and  if  registered  without  this  warrant  it 
does  not  create  such  an  equity  in  the  mortgage  trustee  as  to 
affect  creditors  or  subsequent  purchasers  for  value. 

It  was  so  adjudged  in  Todd  v.  Outlaw,  79  N.  C,  235,  and 
we  refer  to  that  case  and  the  authorities  there  cited. 

We  conclude  that  the  deed  from  Etheridge  and  wife  to 
Brinkley  was  registered  without  proper  warrant  therefor,  and 
that  such  registration  did  not  give  it  validity  as  against  the 
plaintiff,  who  was  a  creditor. 

This  renders  it  unnecessary  for  us  to  consider  the  second 
point  made  by  the  appellant. 

There  is  error. 
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E.  M.  SHORT  V.  W.  A.  BLOUNT. 

BiU  of  Exchange — Order — Draft — Acceptance — Contract. 

Where  upon  the  presentation  of  an  order  for  the  payment  of  money  the 
drawee  declined  to  accept  it,  alleging  that  the  drawer  had  over- 
drawn, but  retained  the  order,  and  subsequently  said,  "I  think 
there  will  be  money  enough— it  will  be  all  right — I  will  pay  it," 
but  there  was  no  written  acceptance ;  Heldy  that  this  conduct 
amounted  to  an  acceptance  in  law. 

Civil  action,  tried  at  February  Term,  1887,  before  Avety, 
Jl,  of  Beaufort  Superior  Court. 

This  action  began  before  a  Justice  of  Peace  to  recover  the 
money  specified  in  the  order  sued  upon,  of  which  the  follow- 
ing is  a  copy : 

''  April  20,  1885. 
"  Dr.  W.  A.  Blount  will  please  pay  E.  M.  Short  $58.55  for 
value  received,  and  oblige 

J.  E.  LORDLEY. 

It  is  alleged  that  the  defendant,  on  whom  the  order  was 
drawn,  verbally  accepted  and  agreed  to  pay  the  same. 

This  the  defendant  denied. 

The  Justice  of  the  Peace  gave  judgment  in  favor  of  the 
defendant^  and  the  plaintiff  appealed  to  the  Superior  Court. 

In  the  latter  Court,  on  the  trial,  it  was  in  evidence  that 
the  firm  of  Lordley  &  Gardner,  contractors,  had  contracted 
in  writing  to  furnish  all  material  at  their  own  expense  and 
build  and  complete  a  house  for  defendant ;  that  defendant 
was  to  pay  so  much  therefor  at  different  stages  of  the  work, 
if  done  as  per  contract  and  completed ;  that  this  order  was 
drawn  and  given  to  Short  by  Lordley  for  material  Lordley 
&  Gardner  used  in  the  building. 
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E.  M.  Short  testified  that  he  presented  the  order  and  de- 
fendant would  not  pay  it,  complaining  that  contractors  had 
overdrawn  and  there  was  not  that  due  them;  and  they  were 
not  progressing  and  doing  their  work  according  to  contract, 
and  said,  "Let  me  see  Lordley  first;"  next  day  defendant 
told  plaintiff  that  he  thought  he  would  have  to  lose  $46; 
about  ten  days  after  defendant  said  to  plaintiff,  "  I  think 
there  will  be  money  enough  to  pay  you,  and  it  will  be  all 
right,  and  I  will  pay  it;"  the  next  Saturday  after  date  of 
order  witness  sent  Hancock  to  defendant;  he  did  not  get  the 
money ;  sometime  in  July  or  August  defendant  said  he  could 
not  pay  the  order;  the  order  was  left  with  defendant  by  wit- 
ness when  first  presented  and  retained  by  him,  with  plain- 
tiff's consent,  until  shortly  before  the  magistrate's  trial. 

Hancock  testified  that  at  Short's  request  he  went  to  see 
defendant,  and  presented  an  order  for  laths  for  $7,  which. 
Short  had  on  defendant,  and  which  Short  had  delivered  to 
Lordley  on  defendant's  special  order ;  that  defendant  paid 
this  order,  and  witness  asked  him  about  the  other  order, 
when  he  said  "he  would  not  pay  it  that  afternoon,  but  tell 
Short  it  is  all  right,  and  I  will  pay  it,"  which  reply  witness 
-communicated  to  plaintiff. 

This  evidence  was  denied  by  defendant,  who  testified  that 
he  had  no  funds  of  Lordlev,  and  that  the  contractors  never 
•completed  the  contract. 

Plaintiff  testified  that  according  to  his  calculation  there 
ought  to  have  been  enough  money  in  Blount's  hands  to  pay 
the  order  at  its  date.  The  plaintiff  requested  the  Court  to 
charge  the  jury : 

"  1.  If  the  defendant,  on  being  presented  by  Hancock, 
plaintiff's  agent,  with  this  draft,  conveyed  the  impression 
such  as  to  satisfy  an  intelligent  man  that  he  would  pay  this 
draft,  and  this  order  was  accepted  by  plaintiff,  the  defendant 
is  liable. 
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"  2.  If  the  defendant,  the  drawee,  retained  the  order  or 
draft  from  the  day  when  it  was  presented,  April  20th,  1885, 
and  his  acts  anc}  conduct  indicated  an  intention  to  comply 
with  the  request  of  drawer;  or  if  defendant,  by  telling  plain- 
tiflF  he  would  pay  it,  or  by  message  sent  by  Hancock,  justified 
plaintiff  in  drawing  conclusion  that  drawee  intended  to 
accept  it,  should  be  regarded  as  an  acceptance  and  defend- 
ant is  liable." 

The  Court  declined  these  instructions  and  instructed  the 
jury  as  follows: 

"  1.  That  if  the  jury  believe  the  testimony  of  plaintiff,  de- 
fendant did  not  accept  the  draft  when  first  presented  and  the 
only  question  arising  out  of  his  testimony  is  whether  on  the 
next  day  the  defendant  said  to  plaintiff  (as  testified  by  plain- 
tiff) *  I  think  there  will  be  money  enough  to  pay  it,  and  it 
will  be  all  right,  and  I  will  pay  it,'  and  whether  if  he  did 
use  those  words  it  amounted  in  law  to  an  acceptance.  The 
Court  holds  this  language  is  too  uncertain  and  equivocal 
to  amount  to  an  acceptance.  The  Court  also  instructs 
you— 

"  2.  That  the  language  alleged  to  have  been  used  by  de- 
fendant when  plaintiff's  agent,  Hancock,  demanded  payment 
of  the  order,  to-wit. :  *I  cannot  pay  it,  (meaning  the  order 
sued  on)  but  tell  Mr.  Short  (the  plaintiff)  that  it  is  all  right, 
and  I  will  pay  it,'  does  not  amount  to  an  acceptance  in  law 
on  the  part  of  the  defendant." 

Plaintiff  excepted  to  the  refusal  of  the  Court  to  instruct 
the  jury  as  requested,  and  to  the  instructions  given  in  lieu. 

The  jury  found  the  issue  submitted  in  favor  of  defendant. 

There  was  judgment  in  favor  of  defendant,  from  which 
plaintiff  appealed. 


Mr.  J,  H,  Small,  for  the  plaintiff. 

Mr.  Geo.  H.  Brown,  Jr.,  for  the  defendant. 
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Merrimon,  J.,  (after  stating  the  case).  By  the  acceptance 
of  a  bill  of  exchange  is  meant  the  act  or  declaration  by  which 
the  drawee  therein  named  evinces — ^makes  manifest — his 
assent  and  agreement  to  comply  with  and  be  bound  by  the 
request  and  order  contained  in  the  bill  directed  to  him  ac- 
cording to  its  tenor,  if  the  acceptance  be  absolute.  It  is  in 
substance  an  agreement  to  pay  the  sum  of  money  specified 
in  the  bill  as  therein  directed.  Chit,  on  Bills,  281 ;  Story  on 
Bills  of  Ex.,  §  238;  1  Par.  on  Notes  and  Bills,  281. 

No  particular  words  or  form  of  words  or  manner  of  ex- 
pression are  necessary  to  a  valid  acceptance,  but  it  should 
generally  be  in  writing,  because  this  is  orderly,  promotes  the 
convenience  of  business  transactions,  renders  them  more  cer- 
tain, and  facilitates  the  proof  of  acceptance. 

Writing,  however,  is  not  essential  in  the  absence  of  statu- 
tory legislation  requiring  it ;  the  acceptance  may  be  verbal 
or  in  writing;  either  method  is  valid ;  but  it  must  appear  by 
express  words  or  reasonable  inference.  The  intention  of  the 
acceptor  to  pay  the  bill  must  clearly  appear  in  whatever 
manner  evinced. 

Usually  the  drawee  makes  his  acceptance  by  writing  his 
name  across  the  face  of  the  bill,  and  just  over  it  the  word 
"  accepted,"  but  it  may  be  made  by  any  word  or  phraseology 
implying  substantially  the  same  thing.  Any  words  used  by 
the  drawee  to  the  drawer  or  holder,  or  the  agent  of  either, 
which  by  reasonable  intendment  signify  that  he  honors  the 
bill — will  pay  it — will  amount  to  an  acceptance.  And  though 
he  may  not  on  presentment  of  the  bill  accept  at  once,  if  he 
afterwards  does  so,  this  will  be  sufficient  to  bind  him,  al- 
though the  holder  would  have  the  right  to  insist  upon 
prompt  acceptance  according  to  the  terms  of  the  bill. 

Now  if  the  evidence  produced  on  the  trial  be  accepted  as 
substantially  true,  we  think  that  what  the  defendant  said  and 
did  was  an  acceptance  of  the  order  in  question.  He  at  first,  in 
the  month  of  April,  refused  to  pay  it  on  the  ground  that  the 
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contractors  had  "overdrawn";  he  took  the  order  and  kept  it 
until  shortly  before  the  action  began  on  the  8th  of  August, 
1885;  he  said,  having  in  view  some  disposition  of  it,  "  let  me 
see  Lordley  first." 

About  ten  days  after  first  seeing  the  order,  having  it  in 
bis  possession,  he  said  to  plaintiff:  "  I  think  there  will  be 
money  enough  to  pay  you,  and  it  will  be  all  right,  and  I  will 
pay  it."  Afterwards  the  plaintiff  sent  to  the  defendant  for  the 
money ;  it  was  not  paid.  After  that  time  the  plaintiff  again 
sent  his  agent,  who  asked  the  defendant  "  about  the  order"-r- 
the  one  in  question.  The  latter  said  "  he  would  not  pay  it 
that  afternoon,  but  tell  Short  (the  plaintiff)  it  is  all  right, 
and  I  will  pay  it."    The  agent  so  informed  the  plaintiff. 

The  defendant  thus  cautiously  took  ample  time  to  examine 
the  state  of  the  drawer's  account  with  himself,  and  to  deter- 
mine whether  or  not  he  would  agree  to  pay  the  order. 

After  such  consideration — understanding  the  whole  mat- 
ter— it  must  fairly  be  so  taken — he  said,  without  qualifica- 
tion, to  the  plaintiff's  agent:  "  Tell  Short  it  (the  order)  is  all 
right,  and  I  will  pay  it." 

The  defendant  was  fully  advised ;  he  must  have  understood 
the  purport  of  his  language ;  it  was  plain,  direct  and  positive, 
and  an  absolute  promise  to  pay  the  order.  He  could  scarcely 
have  employed  more  unequivocal  or  more  pertinent  words. 
If  he  made  the  promise  to  pay,  he  accepted  the  order  and 
impliedly  admitted  that  he  had  money  of  the  drawee  to  pay 
it.  The  promise  was  to  pay  the  order  on  the  day  next  after 
the  promise ;  he  said  he  would  not  pay  it  the  afternoon  of 
the  day  he  made  it. 

The  defendant  testified  that  he  did  not  make  the  promise 
last  mentioned.  Whether  he  did  or  not  was  a  question  of 
fact  for  the  jury  to  determine.  The  Court  instructed  the  jury 
that  the  promise  was  not  an  acceptance  if  made.  We  think 
it  was,  if  the  evidence,  taken  as  a  whole,  were  true. 

There  is  error,  and  the  plaintiff  is  entitled  to  a  new  trial. 

Error. 
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HENRY  A.  WINDLEY  and  SAMUEL  WINDLEY,  Er'rs  of  R.  C. 
Windley,  v.  R.  T.  BONNER,  Adm'r  et  al. 

Assignment — Estoppel — Reirival  of  Judgment. 

Where  the  assignee  of  a  judgment  which  had  become  dormant  insti- 
tuted in  his  own  name,  as  assignee,  proceedings  for  leave  to  issue 
execution,  to  which  the  defendant  was  a  party  but  made  no  oppo- 
sition, and  the  leave  w^as  granted,  the  defendant  and  those  claim- 
ing under  him  were  coucluded  by  those  proceedings  from  denying 
the  assignment. 

Civil  action,  tried  before  Avery,  J.,  at  May  Term,  1887, 
of  the  Superior  Court  of  Bkaufort  County. 

The  complaint  alleges  the  plaintiff's  testator  (who  died 
since  the  commencement  of  this  action)  to  be  the  owner  of  a 
certain  judgment  recovered  in  the  Superior  Court  of  Beau- 
fort, at  Fall  Term,  1869,  by  Samuel  Windley,  administrator 
of  William  S.  Cordon,  against  Benjamin  F.  Tripp  and  Wil- 
liam H.  Tripp,  in  the  sum  of  two  hundred  dollars,  with  in- 
terest from  May  2 1st,  1850,  and  costs,  the  issue  of  numerous 
executions  to  enforce  payment  thereof;  the  death  of  said 
William  H  ,  leaving  a  will  in  which  he  devises  the  land  des- 
cribed in  the  complaint  to  the  defendant,  Araminta,  his 
widow,  with  the  proviso  that  she  pay  all  his  debts ;  her  n^- 
lect  and  refusal  to  make  such  payments,  and  the  insuflSciency 
of  the  personal  estate  in  the  hands  of  the  defendant  R.  T.  Bon- 
ner, administrator  with  the  will  annexed,  for  their  discharge. 
The  other  defendants  are  the  heirs  at  law  of  the  testator,  and 
the  object  of  the  action  is,  after  laying  off  the  exemption,  to 
have  the  excess  sold  and  the  proceeds  applied  in  discharge  of 
the  indebtedness. 

The  answer  of  the  defendants,  while  admitting  many  of 
the  plaintiffs*  allegations,  sets  up  divers  defences,  and  among 
them  denies  the  assignment  of  the  debt  due  on  the  judgment, 
or  that  the  plaintiflFs  have  any  right  or  claim  thereto  if  in 


FEBRUARY  TERM,  1888.  55 


WiNDLET  V.   BONNI&R. 


fact  it  has  any  validity.  This  denial  of  the  transfer  raises 
the  only  issue  upon  the  trial  of  which  the  alleged  erroneous 
ruling  was  made,  and  which  alone  on  the  plaintiffs'  appeal 
comes  up  for  review  in  this  Court.  In  support  of  their  claim 
to  the  fund  the  plaintiffs  introduced  the  following  docu- 
mentary proofs  in  the  course  of  the  proceedings  in  the  former 
suit,  and  the  action  of  the  Court  upon  them : 

Samuel  Windley,  administrator  of  W.  S.  Cordon,  deceased, 
having  filed  his  petition  for  the  sale  of  notes,  judgment  and 
accounts  belonging  to  the  estate  of  said  intestate,  and  it  ap- 
pearing that  the  said  chose  in  action  cannot  be  collected  by 
due  course  of  law,  it  is  therefore  ordered  by  the  Court  that 
the  said  administrator  advertise  and  sell  said  notes  accord- 
ing to  law.     March  2,  1874. 

GEO.  L.  WINDLEY, 

Probate  Judge, 

R.  C.  Windley,  Assignee  of  Samuel  Windley,  ^ 
Administrator  of  Wm.  S.  Cordon,  deceased, 

V. 


B.  F.  and  W.  H.  Tripp. 


-/ 


I.  R.  C.  iVindley,  being  duly  sworn,  deposes  and  says  that 
he  is  the  owner  of  the  above  entitled  judgment  by  purchase 
at  a  public  sale. 

II.  That  said  judgment  was  granted  at  Fall  Term,  1809, 
for  $200,  with  interest  from  21st  of  May,  18G0,  and  $16.90 
costs,  and  that  no  part  thereof,  to  the  best  of  affiant's  knowl- 
edge and  belief,  has  been  paid. 

That  said  judgment  is  docketed  in  the  Superior  Court  of 
Beaufort  County 

R.  C.  WINDLEY. 
Sworn   to  and  subscribed  before  me  \ 
on  this  24th  day  of  July,  1861.  J 

Jno.  G.  Blount,  Clerk, 
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To  Wm.  H.  Tripp,  Esq.  : 

Take  notice  that  the  undersigned  will  move  the  Superior 
Court  of  Beaufort  County  on  the  4th  Monday  in  January^ 
1876,  for  leave  to  issue  execution  in  the  above  entitled  judg- 
ment. Said  motion  will  be  made  on  the  affidavits  hereto 
annexed.  R.  C.  WINDLEY. 

Executed  by  del.  copy  to  W.  H.  Tripp. 

F.  J.  SATCHWELL,  Sheriff. 

It  appearing  to  the  Court  that  personal  service  of  the  notice 
herein  has  been  served  on  W.  H.  Tripp,  and  no  answer  be- 
ing made,  it  is,  on  motion,  ordered  that  the  plaintiflF  have 
leave  to  issue  execution  against  W.  H.  Tripp  in  this  action. 

W.  A.  MOORE,  Jvdge. 

The  Court  being  of  opinion  that  the  evidence  thus  pro- 
duced was  not  sufficient  to  support  the  alleged  assignment, 
the  plaintiffs,  in  deference  thereto,  submitted  to  a  nonsuit 
and  appealed. 

Messrs.  W,  B.  Rodman,  Jr.^  and  Geo.  H.  Brown,  Jr.,  for  the 
plaintiffs. 

Messrs.  C.  F.  Warren  and  J.  H.  Small,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  Previous  to  the  re- 
cent changes  in  the  mode  of  procedure,  the  assignee  of  the 
subject  matter  of  the  action,  if  capable  of  legal  transfer,  could 
not  be  substituted  in  place  of  the  plaintiff,  and  in  his  own 
name  prosecute  the  action.  If  assignable  only  in  equity,  the 
action  proceeded  as  if  no  such  transfer  had  been  made,  but 
for  the  use  of  the  assignee. 

It  is  now  otherwise,  and  by  virtue  of  §  188  of  The  Code^  and 
as  a  consequence  of  the  union  of  legal  and  equitable  reme- 
dies in  a  single  procedure,  the  action  may  "  be  continued  in 
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the  name  of  the  original  party,"  or  by  the  consent  of  the 
Ck)urt  the  assignee  may  be  substituted  in  his  place.  When 
the  substitution  is  made  the  assignee  becomes  thenceforth  a 
party  to  the  record,  and  prosecutes  the  suit  upon  the  same 
cause  of  action  as  succeeding  to  it.  If  the  plaintiff  died  and 
the  cause  of  action  survived,  his  personal  representative  could 
take  his  place,  and  the  cause  was  retained  in  the  Court  for 
two  terms  for  the  application  to  be  made.     Rev.  Code,  ch.  1, 

This  could  be  done  by  the  issue  of  a  scire  facias  at  the  in- 
stance of  the  defendant  against  or  to  such  representative,  or 
the  latter  could  be  made  a  party  by  motion,  as  is  pointed  out 
and  explained  by  Ruffin,  C.  J.,  in  Borden  v.  Thorpe,  13  Ired., 
298. 

The  plaintiff  claiming  the  debt  reduced  to  judgment  and 
unpaid,  after  notice  to  the  administrator  of  the  debtor  of  his 
intended  motion,  and  upon  his  own  affidavit  of  the  assign- 
ment, and  without  any  opposition,  obtained  leave  to  sue  out 
execution  in  his  own  name,  as  owner  of  the  judgment,  which 
order  at  the  same  time  restored  life  and  activity  to  the  dor- 
mant judgment.  The  notice  was  proper  in  this  case,  since 
the  action  had  been  prosecuted  to  judgment,  and  the  defend- 
ant is  not  chargeable  with  knowledge  of  what  transpires  af- 
terwards in  the  proceeding  to  enforce  it. 

The  adjudication  upon  the  plaintiff's  motion  by  which  he 
is  made  a  party  plaintiff  of  record  in  the  action  is  conclusive 
of  his  right  to  proceed,  as  proposed,  in  the  enforcement  of  the 
judgment  against  the  real  estate,  and  indeed  it  is  not  mate- 
rial to  the  administrator  who  receives  the  money,  so  that  the 
debt  is  satisfied  and  the  judgment  discharged.  If  there  has 
been  no  transfer,  the  money  may  be  claimed  by  the  original 
party,  but  the  right  cannot  be  contested  by  the  debtor  who 
has  had  his  day  in  Court,  and  has,  by  his  own  negligence, 
failed  to  avail  himself  of  it. 

There  is  error,  and  the  judgment  is  reversed. 

Error. 
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D.  H.  STEVENSON  and  H.  SLINGHUFF  v.  THOS.  FELTON  et  al. 

Appeal — Tried  by  Jury — Reference — CliefU  and  Attorney. 

1.  Where  the  parties  to  an  action  have  once  waived  a  trial  by  jury  and 

selected  another  mode  of  trial,  neither  can  afterwards,  as  a  matter 
of  right,  demand  a  jury  trial ;  nor  has  the  Court,  against  the  will 
of  either  party,  the  discretion  to  set  aside  the  agreement  for  & 
reference. 

2.  The  consent  to  waive  a  jury  trial  may  be  made  by  counsel  without  spe- 

cial authority. 

8.  The  refusal  of  the  Judge  to  pass  upon  the  report  of  a  referee  under  a 
consent  reference,  as  also  his  order,  without  consent  of  both  par- 
ties, striking  out  the  reference,  is  a  ruling  affecting  a  substantial 
right,  and  will  be  reviewed*  upon  appeal. 

Civil  action,  tried  before  Shipp,  J.,  at  February  Term, 
1888,  of  Wilson  Superior  Court. 

In  August,  1882,  the  plaintiffs  were  partners  doing  busi- 
ness in  the  City  of  Baltimore,  and  on  the  23d  of  that  month 
sold  and  delivered  to  the  defendants  Felton  &  Scarboro  goods 
and  merchandise  to  the  amount  of  $518.05,  which  sum  they 
promised  to  pay,  but  no  part  of  which  has  been  paid. 

On  the  21st  of  December,  1882,  the  defendants  Felton  & 
Scarboro  made  an  assignment  to  the  defendant  Woodard  of 
their  entire  stock  of  goods,  &c.,  in  trust  to  pay  the  debts  of 
the  firm,  which  are  divided  into  two  classes,  the  debt  due  to 
the  plaintiffs  being  in  the  second  or  unpreferrcd  class. 

On  the  same  day  the  defendant  Felton  conveyed  to  the 
defendant  Woodard  his  entire  real  and  personal  estate  to  be 
held  bv  him  in  trust  for  the  wife  of  the  said  Felton,  in  the 
manner  stated  in  the  said  deed,  which  is  set  out  in  the 
pleading. 

The  plaintiffs  allege  that  the  defendant  Scarboro  has  no 
estate  whatever,  and  that  the  deed  executed  by  Felton  to 
Woodard,  trustee,  &c.,  was  made  by  him  with  the  purpose 
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and  intent  "  to  put  his  said  property  beyond  the  reach  of  his 
creditors  and  enjoy  the  same  for  his  own  use  and  comfort/^ 
and  they  ask  judgment  for  the  amount  due  to  them,  &c.,  and 

• 

among  other  things  that  the  deed  from  Felton  to  Woodard, 
trustee,  be  declared  fraudulent  and  void  as  to  them,  &c. 

The  defendants  answer  admitting  the  debt,  and  that  it  has 
not  been  paid,  but  denying  the  other  allegations  of  the  com- 
plaint, and  averring  the  bona  fides  of  the  deed  of  trust  and 
setting  out  in  detail  the  consideration  upon  which  it  was 
made. 

At  Fall  Term,  1886,  the  following  order,  signed  by  counsel 
for  plaintiffs  and  defendants,  was  made: 

"By  consent  of  counsel  this  cause  is  referred  to  W.  R. 
Allen  to  decide  all  issues  therein  under  the  Code." 

At  the  Fall  Term,  1887,  the  referee  filed  his  report  and 
the  defendants  filed  a  number  of  exceptions  thereto,  all  of 
which  appear  in  the  record. 

The  plaintiffs'  motion  was  that  the  report  of  the  referee 
be*  confirmed.  The  Court  expressed  the  opinion  that  the 
pleadings  raised  issues  involving  questions  of  fraud,  and 
that  the  cause  was  improperly  referred,  and  thereupon  de- 
nied the  motion,  declined  to  pass  upon  the  exceptions  and 
rendered  the  following  judgment: 

"  This  cause  coming  on  to  be  heard  upon  the  report  of  the 
referee,  and  the  Court  being  unwilling  to  proceed  to  judg- 
ment upon  the  report,  denied  a  motion  to  confirm  said  re- 
port, and  ordered  and  adjudged,  upon  motion  of  John  E. 
Woodard,  counsel  for  the  defendants,  that  the  order  of  refer- 
ence heretofore  made  be  stricken  out,  and  that  issues  be 
formulated  from  the  pleadings,  to  be  submitted  to  a  jury." 

The  plaintiffs  excepted  for  that : 

"  1.  The  Court  committed  error  in  denying  the  motion  to 
confirm  the  report. 

"2.  The  Court  committed  error  in  declining  to  hear,  pass 
upon  and  overrule  the  exceptions  filed  by  the  defendants. 
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"  3.  The  Court  committed  error  in  striking  out  the  consent 
reference  heretofore  made  in  this  cause,  and  submitting  the 
cause  to  a  jury. 

"4.  The  Court  committed  error  in  holding  that  there  were 
any  issues  to  be  submitted  to  a  jury,  whereas  it  appeared  by 
the  report  of  the  referee  that  the  defendants  demurred  to 
the  plaintiffs'  evidence,  and  thereby  no  questions  of  fact  were 
raised. 

"  5.  The  Court  committed  error  in  declining  to  hold  that, 
upon  the  testimony,  the  plaintiffs  were  entitled  to  recover." 

Exceptions  overruled.     Plaintiffs  appealed. 

Mr.  F.  A.  Woodard,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  Section  420  of  The  Cade 
provides  that  "  all  or  any  of  the  issues  in  the  action,  whether 
of  fact  or  of  law,  or  both,  may  be  referred  upon  the  written 
consent  of  the  parties,  except  in  actions  to  annul  a  marriage 
or  for  divorce  and  separation." 

This  action  does  not  come  within  either  of  the  exceptions. 
It  was  referred  "  by  consent "  in  writing,  signed  by  the  coun- 
sel of  plaintiffs  and  defendants,  and  there  is  nothing  in  the 
character  of  the  action  or  of  the  issues  involved  to  invalidate 
the  reference.  We  are  not  aware  of  any  case  in  which  a 
reference  under  The  Code  was  held  to  be  improper  because 
questions  of  fraud  might  be  involved. 

Many  such  references  have  been  made  and  questions  of 
fraud  passed  upon  by  the  referee  without  objection  on  that 
account,  and  notably  the  case  of  Young  v.  iMhrop,  67  N.  C, 
63,  cited  by  counsel. 

If  objected  that  the  reference  was  by  the  "  written  consent" 
of  counsel  and  not  of  the  parties,  it  is  fully  met  by  Morris  v. 
Qrier,  76  N.  C,  410,  and  the  cases  there  cited,  in  which  it  is 
Baid  "  it  is  believed  to  be  the  practice  throughout  the  union 


FEBRUARY  TERM.  1888.  61 


Stevenson  v.  Feltqi?. 


for  suits  to  be  referred  by  consent  of  counsel  without  special 
authority." 

Parties  litigant  have  the  constitutional  right  (Art.  IV,  §  13 
of  the  Constitution,)  to  waive  trial  of  issues  of  fact  by  a  jury, 
and  when,  by  consent,  they  have  waived  a  trial  by  jury  and 
selected  another  mode  of  trial  (and  a  reference  by  consent  is 
such  a  waiver)  neither  party  can  afterwards  demand  a  jury 
trial  as  a  matter  of  right,  nor  has  the  Judge  the  power,  at 
his  discretion  and  against  the  will  of  either  party,  to  set 
aside,  or  strike  out,  or  discontinue  an  order  of  reference  en- 
tered by  the  written  consent  of  the  parties.  An  order  of  ref- 
erence once  properly  made  by  the  written  consent  of  the  par- 
ties cannot  be  revoked  or  vacated  at  the  instance  of  one. 
Either  party  has  a  right  to  have  the  order  carried  into  effect 
and  complied  with  by  a  full  report  of  the  referee,  and  further 
action  by  the  Court  can  only  be  had  upon  such  report. 
Perry  v.  Tapper,  77  N.  C,  413 ;  Flemming  v.  Roberts,  77  N.  C, 
415 ;  White  v.  IMey,  86  N.  C,  415 ;  McEachem  v.  Kerchner, 
90  N.  C,  177;  Harris  v.  Shaffer,  92  N.  C,  30;  and  many 
similar  cases. 

The  Court  below  erred  in  declining  to  hear  and  pass  upon 
the  exceptions  filed  to  the  report  of  the  referee  and  in  strik- 
ing out  the  order  of  reference  and  directing  that  issues  be 
formulated  to  be  submitted  to  the  jury. 

The  report  of  the  referee  and  the  exceptions  thereto  are 
not  now  properly  before  us.  The  appeal,  though  not  from  a 
final  judgment,  was  from  a  ruling  affecting  the  substantial 
rights  of  the  parties,  and  is  cleariy  within  the  principle  laid 
down  in  Grant  v.  Reese,  82  N.  C,  72. 

There  is  error,  and  this  must  be  certified  to  the  end  that 
the  cause  may  be  properly  proceeded  with  below. 

Error. 
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THE  RALEIGH  &  GASTON  RAILROAD  COMPANY  v.  R.  J.  LEWIS, 

Sheriff  of  Halifax  County. 

ConatitiUion — Injunction —  Taxes — Statvie. 

The  act  of  the  General  Assembly  (Ch.  137,  g  84,  Laws  1887,)  forbidding 
the  granting  of  injunctions  to  restrain  the  collection  of  any  tax, 
unless  such  tax  is  levied  for  an  illegal  or  unauthorized  purpose, 
does  not  conflict  with  either  the  Federal  or  State  Constitutions. 

This  was  an  application  for  an  injunction,  made  in  an 
action  pending  in  Halifax  Superior  Court,  and  heard  before 
OraveSy  /.,  on  the  ...  day  of  January,  1888. 

The  defendant,  who,  as  Sheriff,  is  tax  collector  of  the  County 
of  Halifax,  having  in  his  hands  the  tax  list  of  1887,  in  which 
the  plaintiff  is  charged  with  a  tax  of  $23.40,  assessed  on  lots  of 
land  belonging  to  the  Company,  and  necessary  in  the  prose- 
cution of  its  business,  proceeded  after  a  levy  upon  them  to 
advertise  a  sale  for  the  payment  thereof,  the  plaintiff  having 
refused  to  acknowledge  its  liability,  whereupon  this  action 
was  brought  to  restrain  the  defendant  from  so  doing. 

The  complaint  insists  upon  the  exemption  of  the  lots  un- 
der a  clause  in  the  charter  of  the  plaintiff,  the  scope  and  ex- 
tent of  which  has  been  passed  upon  and  the  exemption  ad- 
judged by  the  Supreme  Court  of  the  United  States  in  Raii^ 
road  V.  Rccrfy  13  Wall,  264,  reversing  the  contrary  ruling  by 
this  Court,  found  in  64  N.  C,  155,  and  followed  by  the  recog- 
nition of  such  non-liability  in  Railroad  v.  CornmisaionerSy  87 
N.  C,  414. 

No  answer  was  put  in,  and  a  demand  having  been  made 
for  a  restraining  order  and  refused,  the  plaintiff  appealed. 

Mr,  W.  H.  Day,  for  the  plaintiff. 
No  counsel  for  the  defendant. 
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Smith,  C.  J.,  (after  stating  the  case).  The  ruling  of  the 
Court  is  predicated  on  the  Act  of  1887,  ch.  137,  §84,  which 
is  in  these  words,  so  far  as  applicable  to  the  matter  in  dis- 
pute: 

**  No  injunction  shall  be  granted  by  any  Court  or  Judge  in 
this  State  to  restrain  the  collection  of  any  tax  or  any  part 
thereof,  hereafter  levied,  nor  to  restrain  the  sale  of  any  prop- 
erty for  the  non-payment  of  any  such  tax,  except  such  tax 
or  the  part  thereof  enjoined  be  levied  or  assessed  for  an  ille- 
gal or  unauthorized  purpose,  nor  shall  any  person  be  per- 
mitted to  recover  by  claim  and  delivery  or  other  process,  any 
property  taken  or  distrained  by  the  Sheriff,  or  any  tax  col- 
lector, for  the  non-payment  of  any  tax  except  such  tax  be 
levied  or  assessed  for  an  illegal  or  unauthorized  purpose ;  but 
in  every  such  case,  the  person  or  persons  claiming  any  tax  or 
any  part  thereof,  to  be  for  any  reason  invalid,  or  that  the 
valuation  of  his  property  is  excessive  or  unequal,  who  shall 
pay  the  same  to  the  tax  collector  or  other  proper  authority 
in  all  respects  as  though  the  same  was  legal  and  valid,  such 
person  may  at  any  time  within  30  days  after  such  payment 
demand  the  same  in  writing  from  the  Treasurer  of  the  State 
or  of  the  county,  city  or  town  for  the  benefit,  or  under  the 
authority,  or  by  the  request  of  which  the  same  was  levied  • 
and  if  the  same  shall  not  be  refunded  within  90  days  there* 
after,  may  sue  such  county,  city  or  town  for  the  amount  so 
demanded,  including  in  his  suit  against  the  county  both 
State  and  County  tax,"  &c. 

The  statute  in  terms  applies  to  all  taxes,  and  bears  upon 
its  face  no  indication  of  a  purpose  to  shield  a  tax  debtor  from 
his  liability  as  such,  but  to  free  the  process  of  collection  from 
unavoidable  embarrassments  so  injurious  to  government 
both  State,  county  and  municipal.  It  is  obvious  that  a  suit 
at  the  instance  of  all  tax-payers,  as  a  class,  to  restrain  the 
collection  of  a  particular  general  tax  might  result  in  great 
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inconvenience  to  the  public  in  the  deprivation  of  the  means 
of  carrying  it  on. 

In  Hugffins  v.  Hinson,  Phil.,  126,  the  action  was  in  the 
nature  of  an  assumpsit  for  mone}'^  received  by  the  Sheriff 
upon  a  tax  list  in  his  hands  which  the  plaintiff  was  forced 
to  pay,  and  in  Gore  v.  Masiin,  60  N.  C,  371,  the  action  was 
in  trespass  for  the  seizure  and  sale  of  a  mule,  the  tax  in  both 
cases  being  charged  to  be  illegal,  and  it  was  decided  that  in 
neither  form  of  proceeding  could  a  recovery  be  had,  inas- 
much as  the  tax  list  was  in  legal  effect  an  execution  sup- 
ported by  a  judgment, and  in  the  former  case  that  the  remedy 
was  to  be  sought  in  an  application  to  the  County  Court.  To 
the  same  effect  are  StaJte  v.  LidZy  65  N.  C,  503,  and  Mulford 
V.  SuMon,  79  N.  C,  276. 

The  authorities  are  divergent  as  to  the  right  of  a  tax-payer, 
wrongfully  assessed,  to  the  remedy  by  injunction  against  the 
enforcement  of  the  tax,  the  general  rule  being,  according  to 
Mr.  High  in  his  work  on  Injunctions,  §35,  that  "  Equity  will 
not  interfere  to  restrain  a  tax  which  is  illegal  or  void,  merely 
because  of  its  illegality,  but  there  must  be  some  special  cir- 
cumstances attending  the  injury  threatened  to  distinguish  it 
from  a  mere  trespass,  and  thus  bring  the  case  within  some 
recognized  head  of  Equity  jurisprudence ;  otherwise,  the  per- 
son aggrieved  will  be  left  to  his  remedy  at  law." 

In  Worth  v.  Commissioners  in  Winston's  Eq.,  70,  while  ad- 
mitting that  relief  by  injunction  may  be  had  against  an  un- 
lawful tax  imposed  by  a  municipal  coiyoration,  (and  this  was 
conceded  to  be  the  law  in  London  v.  Wilmington^  78  N.  C, 
109,)  the  Chief  Justice  questions  the  propriety  of  a  resort  to 
such  process  when  a  County  or  State  tax  is  in  process  of  col- 
lection, and  remarks  that  "  an  injunction  against  tax  col- 
lectors, the  effect  of  which  is  to  stop  all  collections,  might 
seriously  obstruct  the  operations  of  the  government,"  &c., 
adding  thereto  very  forcible  reasons  against  the  practice, 
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and  practical  difficulties  hard  to  overcome  in  the  enforce- 
ment of  the  order. 

All  these  considerations  tend  in  the  direction  of  the  statute 
which  expressly  forbids  the  issue  of  an  injunction  to  arrest 
the  collection  of  taxes,  and  remits  the  party  to  the  remedy 
which  it  points  out  by  a  demand  upon  the  State  or  County 
Treasurer  to  refund,  and  upon  refusal  gives  him  an  action 
against  the  county,  city,  or  town  to  recover  the  taxes  respect- 
ively received,  and  against  the  county  for  its  own,  and  the 
illegal  taxes  exacted  by  the  State.  As  there  are  ample  means 
of  redress  provided  for  remedying  the  wrong,  the  statute  does 
not  contravene  the  provisions  of  the  Federal  or  our  own  Con- 
stitution, while  it  obviates  the  mischiefs  resulting  from  an 
interference  with  the  collector. 

The  injury  is  not  irreparable,  for  the  payment  of  the  small 
tax  exonerates  the  property  and  gives  the  tax  payer  recourse 
to  those  into  whose  treasuries  the  money  has  passed  for  re- 
funding the  money.  This  is  in  the  line  of  former  adjudica- 
tions, and  we  sustain  the  refusal  of  the  Court  to  grant  the 
motion  in  the  face  of  the  prohibitory  statute. 

Affirmed. 


/^ 


F.  BORDEN  MACE  v.  THE  COMMISSIONERS  and  SHERIFF  OF 

CARTERET  COUNTY. 

Constitution —  Taxaiion — Pleading — Statute — Injunction, 

1.  An  injunction  to  restrain  the  collection  of  taxes,  which  it  is  alleged, 
are  levied  for  an  unlawful  or  unauthorized  purpose,  will  not  be 
granted  unless  the  facts  are  fully  set  forth  from  which  the  Court 
can  determine  the  character  or  object  for  which  they  are  levied. 
A  general  allegation  that  the  purpose  was  illegal  or  unauthorized, 
or  that  the  assessment  was  in  excess  of  the  constitutional  limita- 
tions, is  insufficient. 
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2.  The  prohibition  against  granting  injunctiooB  to  restrain  the  collection 
of  taxes,  in  Ch.  137,  g  84,  Laws  1887.  imbraces  those  cases  where 
it  is  alleged  the  tax  is  in  excess  of  the  constitutional  limitations. 

Civil  action  pending  in  Carteret  County,  and  heard 
upon  motion  for  an  injunction  before  Philips,  X,  at  Chambers 
in  kinston  on  the  16th  November,  1887,  brought  by  the 
plaintiff  in  behalf  of  himself  and  all  other  tax  payers,  &c., 
to  restrain  and  prevent  the  collection  of  certain  taxes  which 
are  alleged  in  the  complaint  to  be  in  excess  of  the  taxes  al- 
lowed by  the  Constitution  and  laws  of  the  State  to  be  levied 
for  State  and  County  purposes ;  and  it  is  further  so  alleged 
that  such  taxes  in  excess  were  *'  levied  for  an  illegal  or  un- 
authorized purpose." 

The  answer  denies  that  the  taxes  complained  of  are  illegal, 
iind  that  the  same  are  '*  levied  for  an  illegal  or  unauthorized 
purpose." 

A  restraining  order  was  granted  by  a  Judge  at  Chambers, 
but  afterwards,  upon  hearing  a  motion  for  an  injunction 
pending  the  action  until  the  hearing  upon  the  merits,  the 
restraining  order  was  dissolved,  and  the  motion  was  denied. 

From  the  judgment  in  this  respect  the  plaintiff  appealed 
,to  this  Court. 

Mr.  W.  R.  Alien,  for  the  plaintiff. 
Mr.  Clement  Manly,  for  the  defendants. 

Merrimon,  J.  The  tax  levy  complained  of  was  for  the 
ordinary  county  purposes  of  the  County  of  Carteret,  and  we 
are  unable  to  distinguish  this  case  from  that  of  the  iJ.  &  (?. 
Railroad  Co.  v.  Lewis,  decided  at  the  present  term,  in  which 
the  statute  (Acts  1887,  ch.  137,  §  84,)  is  construed  and  ap- 
plied, and  it  is  held  that  an  injunction  to  restrain  the  collec- 
tion of  taxes  cannot  be  granted  except  to  restrain  the  collec- 
tion of  taxes  "  levied  for  or  assessed  for  an  illegal  or  unau- 
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thorized  purpose."  That  case  is  directly  in  point,  and  must 
be  decisive  of  this. 

It  is  alleged  in  the  complaint  in  general  terms  that  the 
taxes,  the  collection  of  which  is  sought  to  be  restrained,  were 
"  levied  for  an  illegal  or  unauthorized  purpose" ;  but  this  is 
wholly  insufficient.  The  constituent  facts  necessary  to  com- 
plete and  show  the  alleged  ^^  illegal  or  unauthorized  purpose/' 
must  be  alleged  in  the  pleading,  so  that  the  Court  can  see 
from  it  what  the  purpose  is  and  determine  its  character.  The 
facts  being  alleged,  it  is  the  province  of  the  Court  to  deter- 
mine whether  or  not  the  purpose  is  "  illegal  or  unauthorized." 

The  learned  counsel  for  the  appellant  contended  on  the  ar- 
gument that  it  appears  from  the  pleadings  that  the  tax  levy 
was  in  excess  of  the  limitations  prescribed  by  the  Constitu- 
tion, and  that  the  exceptive  words,  "  except  such  tax  or  the 
part  thereof  enjoined  be  levied  or  assessed  for  an  illegal  or 
unauthorized  purpose,"  of  the  statute  above  cited,  are  broad 
enough  to  embrace,  and  do  embrace,  all  taxes  levied  in  ex- 
cess of  the  constitutional  limitation,  or  in  any  way  illegally 
levied.  This  interpretation  cannot  be  allowed.  It  would 
practically  render  the  statute  nugatory.  It  is  seldom  that 
the  collection  of  taxes  is  resisted  upon  grounds  other  than 
that  the  levy  of  the  same  was  in  some  way  illegal.  The  ex- 
ceptive words  apply  not  to  the  levy  or  illegal  levy  of  the 
taxes,  but  to  the  "  illegal  or  unauthorized"  purpose  of  the  levy. 
The  collection  of  taxes  shall  not  be  interfered  with,  bv  in- 
junction,  unless  the  purpose  of  the  same  be  "  illegal  or  unau- 
thorized." 

In  Worth  V.  Commissioners,  Winst.  Eq.,  70,  this  Court  ex- 
pressed some  doubt  as  to  the  authority  of  a  ('ourt  of  Equity 
to  restrain  the  collection  of  State  and  County  taxes  by  in- 
junction. The  Legislature,  acting,  no  doubt,  upon  the  doubt 
thus  expressed,  expressly  provided  by  statute  (Acts  1885,  ch. 
32,  §  1),  "  That  the  writ  of  injunction  shall  be  allowed  under 
the  usual  rules  in  all  cases  against  the  collection  of  so  much 
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of  said  taxes  (public  taxes)  as  may  appear  to  haye  been  ille- 
gally imposed  or  assessed."  The  authority  thus  conferred 
upon  Courts  of  Equity  was  gieiieral  and  coraprehehsive.  and 
was  fully  exercised  until  the  enactment  first  aboVe  cited,  which 
provides  broadly  that  "  No  injunction  shall  be  granted  by 
any  Court  or  Judge  in  this  State  to  restrain  the  collection  of 
any  tax  or  any  part  thereof  hereafter  levied,  nor  tb  restrain 
the  sale  of  any  property  for  the  non-payment  of  any  such 
tax,  except  such  tax  or  the  part  thereof  enjoined  be  levied  or 
asseissed  for  an  illegal  or  unauthorized  purpose,"  &c.  Plainly 
this  prohibition  extends  to  all  taxes,  however  levied  for  law- 
ful purposes,  the  general  purpose  being  to  prevent  the  inter- 
ference of  the  Courts  by  injunction  with  the  collection  of  such 
taxes.  The  power  of  the  government  to  raise  revenue 
promptly  and  without  judicial  interference  is  very  great,  and 
its  continued  wants  and  necessities  that  require  money  to  meet 
them  are  correspondingly  great.  It  is  deemed  better  that 
the  individual  tax  payer  shall  suffer  occasional  teniporary 
inconvenience  than  that  the  administration  of  government 
shall  be  impeded  or  embarrassed  to  the  general  detriment 
of  the  people ;  and  this  is  the  more  tolerable  when  a  means 
is  provided,  as  is  done  by  the  statute  last  mentioned,  whereby 
unlawful  exactions  shall  be  returned  to  the  tax  payer.  " 

But  such  restriction  upon  the  authority  of  the  Courts  is  not 
absolute.  It  frequently  happens,  especially  of  late  years, 
that  taxes  are  levied  for  particular  purposes,  and  the  legality 
of  these  is  sometimes  very  questionable.  Where  taxes  are 
levied  for  such  illegal  purposes  the  Courts  may  interfere  to 
prevent  the  collection  of  them  by  injunction,  the  reason  as 
to  the  exception  as  to  them  being  that  siich  limited  interfer- 
ence will  not  likely  materially  prevent  the  collection  of  the 
public  revenues.  It  is  not  probable  that  taxes  will  be  levied 
for  illegal  or  unauthorized  purposes. 

It  was  argued  by  the  counsel  for  the  appellant  that  the 
words,  "  levied  for  an  illegal  or  unauthorized  purpose,"  as 
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used  in  the  eighty -fifth  section  of.  the  statute  first  above  cited, 
tends  to  support  his  contention  that  if  the  tax  levy  was  ille- 
gal the  Court  might  grant  relief  by  injunction.  This  is  a 
misapprehension.  The  words  as  there  employed  are  intended 
to  enable  the  tax  payer  to  have  returned  to  him  the  money 
he  may  have  paid  in  discharge  of  taxes  "  levied  for  an  ille- 
gal or  unauthorized  purpose."  It  might  be  that  a  tax  payer 
could  not,  for  some  reason,  invoke  the  interference  of  the 
C!ourt  in  such  a  case,  and  would  pay  the  taxes  demanded  from 
him  for  such  purpose.  If  so,  the  money  so  paid  shall  be 
returned  to  him  upon  proper  application,  as  in  other  cases. 
provided  for  in  the  statute. 

Affirmed. 


JAMES  L.  MATHEWS  et  al.  v.  COMMISSIONERS  OF  SAMPSON 

COUNTY  et  al. 

This  case  is  controlled  by  the  principle  announced  in  Railroad  v.  Levois 
and  Mojce  v.  Commissioners,  ante. 

This  was  an  action  to  restrain  the  collection  op  taxes, 
heard  upon  motion  for  injunction-  before  Philips,  J.,  at  Fall 
Term,  1887,  of  Sampson  Superior  Court. 

The  plaintiffs  are  tax  payers  of  Clinton  township  in  the 
County  of  Sampson,  and  they  bring  this  action  to  restrain 
and  prevent  by  injunction  the  collection  of  certain  taxes 
levied  by  the  defendants.  Commissioners  of  that  county,  and 
about  to  be  collected  by  the  defendant  Sheriff  thereof,  al- 
leged for  sundry  causes  stated  in  the  complaint  to  be  illegal, 
and  to  have  been  illegally  levied.  A  Judge  at  Chambers 
granted  an  injunction  pending  the  action,  until  the  hearing 


70  IN  THE  SUPREME  COURT. 


WoRTHAH  V,  Basket. 


upon  the  merits,  and  the  defendants  having  excepted,  ap- 
pealed to  this  Court. 

Messrs  W,  R.  Allen  and  W.  S.  Thompson,  for  the  plaintifis. 
Mr,  Geo.  Davis,  for  the  defendants. 

Merrimon,  J.  It  is  alleged  in  the  complaint  that  the 
taxes  complained  of,  were,  for  numerous  causes  stated, 
levied  illegally,  but  it  is  not  alleged  or  contended  that 
they  were  "  levied  or  assessed  for  an  illegal  or  unauthorized 
purpose." 

Indeed,  so  far  as  appears,  the  purpose  was  a  proper  and 
lawful  one.  The  Court  therefore  had  no  authority  to  grant 
relief  by  injunction,  as  has  been  expressly  decided  in  the 
R.  &  G.  Railroad  Company  v.  Lewis,  and  Mojce  v.  Commis- 
sioners, decided  at  the  present  term.  This  case  is  in  all  ma- 
terial respects  like  and  must  be  governed  by  those  cases. 

There  is  error  in  that  the  Court  granted  the  injunction. 

Let  this  be  certified  to  the  Superior  Court,  to  the  end  that 
further  proceedings  may  be  had  in  the  action  according  to 
law. 

Error. 


GEORGE  E.  VSTORTHAM  v.  A.  M.  BASKET  and  JOSEPH  BASKET^ 

Execution  and  Judicial  Sales — Statutes — Terms  of  Court, 

1.  A  sale  of  real  property  under  execution  or  by  order  of  the  CourtB> 
must  be  made  at  the  times  and  places  prescribed  by  the  statute, 
(The  Code,  g§  454-472,)  and  if  not  so  made  they  are  void,  unless 
the  debtor  in  good  faith,  at  the  time  of  the  sale,  waives  a  compli- 
ance with  the  statutory  requirements  in  these  respects. 
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2.  Where  there  are  several  statutes  relating  to  the  same  subject,  as  here, 
regulating  the  terms  of  the  Superior  Courts,  they  will  be  so  inter- 
preted, if  possible,  as  to  secure  harmony  in  their  operation  and 
efifectuate  the  general  purpose  of  the  legislation. 

This  is  a  civil  action  to  recover  land,  and  was  tried  before 
Shipp,  J.J  at  Fall  Term.  1887,  of  Vance  Superior  CJourt. 

Issues  of  fact  having  been  raised  by  the  pleadings,  putting 
directly  in  question  the  plaintiff's  title,  he  put  in  evidence  and 
relied  upon  a  deed  of  conveyance  executed  to  him  by  the 
Sherifl'  of  the  County  of  Vance,  dated  July  2d,  1883,  pur- 
porting to  convey  to  him  the  land  in  question  in  pursuance 
of  a  sale  thereof  made  by  that  Sheriff  under  and  by  virtue 
of  an  execution  issuing  from  thv  Superior  Court  of  the 
County  named,  commanding  a  sale  of  the  land.  The  de- 
fendant objected  to  the  admission  of  this  deed  in  evidence, 
upon  the  alleged  ground,  among  others,  that  it  was  void, 
"  because  the  sale  at  which  plaintiff  purchased,  and  under 
which  the  deed  was  executed,  was  made  on  the  first  Monday 
in  June,  1883,  and  that  a  regular  term  of  the  Superior  Court 
of  Vance  County  was  held  during  that  month,  to-wit:  on  the 
second  Monday,  and  that  the  sale  could  only  be  made  dur- 
ing the  first  three  days  of  the  term." 

The  Court  overruled  the  objection,  and  this  is  assigned  as 
error.  There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  apposed  to  this  Court. 

Messrs,  W,  H.  Cheek,  J.  B.  Batchelor  and  John  Devereux,  Jr,y 
for  the  plaintiff. 

Mr.  T.  M.  Pittman,  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case).  It  is  the  just  pur- 
pose of  the  statute  ( Ths  Code,  §§  454-472,)  regulating  sales 
of  real  property  under  execution  or  by  order  of  Court,  that 
they  shall  be  made  at  prescribed  times  and  places  so  that  all 
persons  may  know  when  and  where  to  attend  to  purchase 
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such  property  to  be  sold.  The  time  and  place  of  such  sales 
are  fixed  by  law  and  everyone  takes  notice  of  this.  A  prin- 
cipal object  is  to  secure  as  far  as  practicable  a  fair,  open, 
public  sale,  and  thus  multiply  and  encourage  bidders  and 
promote  the  interests  of  those  persons  interested  in  having 
the  property  sell  for  a  fair  price.  There  are  other  minor 
details  prescribed  by  the  statute,  intended  to  promote  the 
same  end  that  are  mainly  directory  to  the  Sheriff,  which  he 
omits  to  observe  at  his  peril,  but  the  time  and  place  are 
established  bv  it,  and  a  due  observance  of  them  is  essential 
to  the  validity  of  the  sale,  and  also,  the  deed  executed  by  the 
Sheriff  to  the  purchaser  in  pursuance  of  it.  So  that  such  a 
sale  made  at  a  place  or  time,  not  prescribed  by  law,  and  a 
deed  of  the  Sheriff  executed  in  pursuance  thereof  to  the  pur- 
chaser, are  inoperative  and  void,  unless  in  possible  cases 
when  the  execution  debtor  by  his  assent  in  good  faith  at  the 
time  of  sale  waives  the  statutory  requirements.  The  lan- 
guage of  the  statute  {§  454)  is  mandatory,  and  any  interpre- 
tation of  it  other  than  that  we  have  given  would  destroy  its 
efficiency  and  defeat  in  large  measure  the  salutory  ends  in- 
tended to  be  accomplished  by  it.  Mayers  v.  Carter^  87  N.  C, 
14H,  and  numerous  cases  there  cited. 

Hence  our  opinion  in  the  case  before  us  is,  that  the  sup- 
posed sale  under  the  execution  mentioned,  and  the  deed 
executed  in  pursuance  of  it  by  the  Sheriff  to  the  plaintifiF, 
bv  virtue  of  which  the  latter  derives  title  to  the  land  in 
question,  are  inoperative  and  void. 

The  statute  (Acts  1876-77,  Ch.  'J16,  §2,)  regulating  such 
sales,  in  force  at  the  time  of  the  sale  in  question,  pro- 
vided "That  Sheriffs  and  other  public  officers  selling  real 
estate  under  execution  shall  sell  the  same  at  the  court  house 
of  the  county  in  which  the  property  or  some  part  thereof  is 
situate,  on  the  first  Monday  in  every  month,  except  the 
month  in  which  the  Superior  court  is  held  therein;  then  the 
sales  shall  be  made  during  the  first  three  days  of  the  Court." 
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The  sale  in  question  was  made  at  the  court  house  on  the* 
first  Monday  m  Juney  1883.  But  that  was  not  a  sale  day  for 
such  sales  in  that  month  as  prescribed  by  the  statutory  pro- 
vision just  cited,  because  "  the  Superior  Court  is  (was)  held  " 
in  that,  Vance  County,  the  second  Monday  in  that  month, 
and  the  sale  should  have  been  made  on  that  Monday,  or 
"during  the  first  threfe  days  of  the  Court."  The  sale  was, 
therefore,  unlawful  and  void. 

Thecounsel  of  the  appellee  contended  on  the  argument  here, 
that  the  Superior  Court  of  Vance  County  could  not  prop- 
erly and  lawfully  be  held  on  the  second  Monday  of  June,  1883, 
but  it  should  lawfully  have  been  held  on  the  first  Monday 
of  that  month,  and  nothing  appearing  in  the  record  to  the 
contrarv  it  must  be  taken  that  it  was  then  held,  because  the 
statute  (Acts  1879,  Ch.  58,  §1,)  then  in  force,  provided  that 
**  Rockingham  (Superior  Court  should  be  held  on  the)  twelfth 
Monday  after  the  first  Monday  of  March  and  September/' 
and  the  statute  (Acts  1881,  Ch.  113,  §  7,)  creating  Vance 
County,  provided  that  "  the  Judge  of  the  Superior  Court  in 
and  for  the  Fifth  Judicial  District  shall  hold  the  Superior 
Court  for  said  (Vance)  county,  for  one  week,  commencing 
the  Mondays  after  the  termination  of  the  Spring  and  Fall 
Terms  of  said  Court  in  Rockingham  County  in  each  and 
every  year,"  Ac.  The  contention  is,  that  the  terms  of  the 
Superior  Court  of  Rockingham  County  under  the  statute 
continued  but  one,  and  not  two  weeks,  and  therefore,  the 
Superior  Court  of  Vance  County  could  be  lawfully  held  only 
on  the  first  and  not  the  second  Monday  of  June,  1883,  thus 
giving  effect  to  the  sale  and  deed  in  question. 

The  several  statutory  provisions  bearing  upon  this  con- 
tention are  not  very  clear  as  to  tlieir  meaning,  but  we  think, 
fairly  interpreted,  they  imply  with  sufficient  certainty  that 
the  terms  of  the  Superior  Courts  of  Rockingham  County  em- 
braced two  weeks,  and  that  the  terms  of  the  Superior  Court 
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of  Vance  County  began  on  the  second  Monday  after  the  like 
terms  began  in  Rockingham  County. 

The  first  statutory  provision  (Bat.  Rev.,  ch.  17,  §  11,)  ap- 
plicable, is  a  general  one  of  the  Code  of  Civil  Procedure,  reg- 
ulating the  times  of  holding  the  Superior  Courts  of  the  State. 
Subsequent  enactments,  presently  to  be  referred  to,  repealed 
it  in  some  respects,  modified  it  in  others,  and  left  it  operative 
as  to  others.  It  provided  that  "  The  terms  of  the  several  Su- 
perior Courts  of  this  State  shall  begin  in  each  year,  at  the 
times  herein  stated,  and  shall  continue  to  be  held  for  two 
weeks  (Sundays  and  legal  holidays  excepted),  unless  the  busi- 
ness be  sooner  disposed  of."  The  times  of  holding  the  Courts 
of  each  circuit  was  then  so  arranged  as  to  give  each  in  suc- 
cession a  term  of  two  weeks. 

Afterwards  a  general  statute  (Acts  1876-77,  ch.  255,)  on 
the  same  subject  was  enacted,  and,  among  other  things,  it 
provided  that  "  the  Superior  Courts  in  the  several  counties 
shall  be  opened  and  held  at  the  times  hereinafter  expressed, 
and  each  Court  shall  continue  in  session  one  week,  or  two 
weeks,  as  the  case  may  require,  and  this  act  wiU  allow,  unless 
the  business  thereof  be  sooner  disposed  of,"  Ac.  The  reg- 
ulation as  to  time  was  then  so  arranged  as  to  allow  some 
counties  one  week  and  others  two  weeks'  terms;  and  the 
Courts  of  Rockingham  County  were  arranged  to  be  the 
last  of  the  Fifth  Judicial  District,  so  that  the  statute  would 
allow  the  terms  of  this  Court  to  continue  for  two  weeks  as 
provided  by  the  statute  (Bat.  Rev.,  ch.  17,  §  11,)  above  cited. 
This  statute  was  not  expressly  repealed — it  was  repealed  in 
some  respects,  modified  in  others,  and  left  operative  in  others 
by  implication  arising  from  provisions  inconsistent  with  it 
to  some  extent  in  statutes  subsequently  enacted.  Indeed^ 
it  seems  that  the  purpose  of  the  legislature  in  subsequent 
legislation  on  the  subject  was  to  leave  it  operative,  unless 
repealed  by  subsequent  inconsistent  enactments.  Hence 
the  provision,  "  each  Court  shall  continue  in  session  one 
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week,  or  two  weeks,  as  the  case  may  require,  and  this  act 
will  allow."  Otherwise,  the  time  of  holding  many  of  the 
Courts  must  have  been  left  in  doubt,  uncertainty  and  con- 
fusion. It  is  not  to  be  presumed  that  the  Legislature  intended 
such  unreasonable  and  injurious  results  to  come  about,  nor 
can  several  statutes  on  the  same  subject  be  so  construed  as 
to  allow  of  such  results,  when  a  different  construction  can 
reasonably  be  given  that  serves  the  general  purpose  of  the 
legislation.  In  such  case,  the  several  statutes  must  be  con- 
strued together,  and  their  various  parts  and  provisions  so  in- 
terpreted, if  this  can  reasonably  be  done,  as  to  produce  con- 
sistency and  effectuate  the  intent  appearing.  The  first  of 
the  two  last  mentioned  statutes  gave  the  County  of  Rocking- 
ham a  two  weeks'  term  of  the  Superior  Court ;  the  second  one 
did  not  in  terms  abridge  that  term,  nor  do  we  think  it  did 
by  reasonable  implication — it  did  not  necessarily,  uor  does 
any  purpose  to  have  it  do  so  appear.  The  terms  of  the  Courts 
of  some  counties,  in  the  arrangement  as  to  time,  were  cut 
down  to  one  week,  but  nothing  appears  in  terms  or  by  im- 
plication to  show  such  purpose  as  to  Rockingham  County. 
The  reasonable  inference  is,  there  was  no  such  purpose. 

Another  subsequent  statute  (Acts  1879,  ch.  58,)  was  enacted^ 
changing  the  times  for  holding  the  Courts  of  the  Fifth  Ju- 
dicial District,  but  it  contains  no  provision  inconsistent  with 
the  interpretation  of  the  statutes  we  have  already  given,  and 
we  need  not  advert  to  it  further  here. 

The  appellant  is  entitled  to  a  new  trial. 

Error, 
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.    F.  E.  KNOTT  V.  N.  H.  WHITFIBLi;). 

Evidence-r-Payment^-Burden  of  Proofs— ContToct. 

The  defendant  being  indebted  to  the  plaintiff  gave  an  order  on  M  for  the 
amount.  The  plaintiff  swore  that  he  received  the  order  with  the 
understanding  that  it  should  be  credited  only  in  the  event  it  was 
paid,  wliile  the  defendant  testified  that  he  did  not  remember  any 
such  understanding.  The  plaintiff  sent  the  order  by  another  per- 
son to  M  with  instructions  to  bring  it  back  if  it  wajs  not  paid. 
M  accepted  it,  but  refused  to  return  it,  saying  the  plaintiff  was 
indebted  to  him  ;  Held  : 

1.  There  was  some  evidence  to  go  to  the  jury  that  the  plaintiff  accepted 

the  order  as  a  payment. 

2.  That  it  was  the  duty  of  the  plaintiff  to  properly  present  the  order  and 

if  then  payment  was  refused  he  might  look  to  the  drawer. 

8.  That  whether  M*s  conduct  was  justifiable  was  a  question  between  him 
and  the  plaintiff,  and  could  not  affect  the  defendapt. 

4.  That  under  the  circumstances  of  this  case  it  was  not  error  to  instruct  ' 
the  jury  that  the  burden  was  on  the  plaintiff  to  make  out  his  case 
by  a  preponderance  of  the  evidence.' 

I 

This  was  a  civ^l  action,  originally  commenced  in  Gran- 
ville County,  before  a  Justice  of  the  Peace  and  carried  by 
appekl  to  the  Superior  Court,  where  it  was  tried  before 
PM?>s,  J.,at  May  Term,  1887.  ...... 

There-was  judgment  for  the  defendant,  from  which  the 
plaintiff  appealed.  '      • 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  W.  Winston  filed  a  brief  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Davis,  J.  The  plaintiff  alleged  that  the  defendant  was 
indebted  to  him  in  the  sum  of  twenty-three  dollars  as  a  bal- 
ance due  on  a  bond  for  $05,  secured  by  a  mortgage. 
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'  The  defendant  claimed  a  credit  of  S22.50,  alleged  to  have 
been  paid  in  an  order  on  McGuire  &  Bryan  for  that  Amount 
which  was  accepted  by  the  plaintiff. 

There  was  evidence  on  the  part  of  the  plaintiff'  tending  to 
shoW  that  the  defendant  gave  the  plaintiff*  the  order,  but  that 
it  was  received  with  the  understanding  that  if  paid  by  Mc- 
Ouire  &  Bryan  it  would  be  credited  on  defendant's  bond ; 
that  the  plaintiff  sent  the  order  to  McGuire  by  a  boy,  with 
instructions  to' bring  it  back  if  not  paid,  and  that  the  boy 
handed  the  order  to  McGuire,  who  refused  to  give  it  back, 
saying  that  "  Knott  owed  him  and  he  was  going  to  hold  the 
order/' 

There  was  evidenceon  the  part  of  the  defendant  tending 
to  show  that  he  gave  the  order  for  $22.50  to  the  plaintiff"  in 
payment  of  the  bond,  and  the  plaintiff^  took  it  and  went  off 
with  it ;  that  the  order  was  sent  to  McGuire  by  a  boy,  and 
that  McGuire  accepted  it  and  put  it  in  his  pocket,  and  sent 
a  m^jsage  by  the  boy  to  the  plaintiff  that  he  would  settle 
with  him  that  evening  or  pay  it;  that  plaintiff  went  to  Mc- 
Guire for  a  settlement,  when  a  controversy  arose  between 
them  as  to'  the  state  of  their  accounts,  and  upon  disagree- 
nrent  plaintiff"  refused  to  settle  with  McGuire,  and  said  that 
he  would  warrant  the  defendant  on  his  bond.     Plaintiff  did 

r 

not  tell  McGuire  to  credit  the  amount  on  his  (plaintiff's)  ac- 
count, as  testified  to  by  McGuire,  "after  crediting  his  account 
by  the  order  he  still  owed  him"  (McGuire).  As  testified  to  by 
the  plaintiff,  upon  a  settlement  McGuire  would  be  indebted 
to  him. 

The  following  issues  were  submitted  to  th6  jury  : 
"  Is  the  defendant  indebted  to  the  plaintiff?  and  if  so,  in 
what  sum  ?" 

The  answer  was,  "  Fifty  cents  and  interest." 
1.  Upon  the  trial  "  the  plaintiff  asked  the  Court  to  charge 
the  jury  that  there  was  no  evidence  to  go  to  them  that  Knott 
had  accepted  thd  Whitfield  order  on  McGuire  &  Bryan  as 
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money,  or  that  he  agreed  to  credit  the  $95  bond  by  said 
order."    This  was  declined,  and  plaintiff  excepted. 

There  was  some  evidence.  The  defendant  gave  the  plain- 
tiff the  order.  He  says,  as  stated  in  the  case  on  appeal,  "  he 
(plaintiff)  came  for  money,  and  I  gave  him  the  order."  He 
says  that  it  was  in  payment,  and  it  was  clearly  the  duty  of 
the  plaintiff  either  to  have  refused  to  accept  the  order,  or,  if 
accepted  conditionally  by  him,  to  have  presented  it  for  pay- 
ment, and  if  payment  was  refused  to  have  returned  it  to  the 
defendant.  The  evidence  was  conflicting,  and  the  instruction 
was  properly  refused. 

2.  The  Court  was  asked  to  charge  "  that  in  any  aspect  of 
the  case  the  plaintiff  must  recover  $23  and  interest."  This 
was  declined,  and  the  plaintiff  excepted. 

The  plaintiff  only  alleged  a  balance  of  $23  to  be  due. 

The  action  is  for  a  balance  due  on  the  bond,  and  if  the  or- 
der was  accepted  in  payment  of  that  balance  the  plaintiff 
should  have  presented  it  properly  for  payment,  and  if  pro- 
tested or  payment  was  refused,  he  could  have  then  looked 
to  the  defendant  for  payment. 

3.  The  Court  was  asked  to  charge  "  that  if  McGuire  came 
by  the  order  wrongfully,  he  could  not  use  it  without  Knott's 
authority."    This  was  declined,  and  plaintiff  excepted. 

After  the  order  was  delivered  by  the  defendant  to  the  plain- 
tiff and  accepted  by  him,  it  passed  out  of  the  control  of  the 
defendant,  and  if,  without  any  fault  of  his,  a  controversy 
arose  between  the  plaintiff  and  McGuire  as  to  the  ownership 
of  the  order,  we  are  unable  to  see  how  the  defendant  could 
be  affected  by  it,  or  why  he  should  be  involved  in  the  con- 
troversy between  them.  If  McGuire  had  wrongfully  gotten 
possession  of  the  order,  the  plaintiff  should  have  sought  re- 
dress against  him. 

It  was  not  the  defendant's  duty,  nor  do  we  see  how  it  was 
in  his  power,  to  remedy  the  wrong.  Could  he  charge  that 
it  was  wrongfully  in  the  possession  of  McGuire?    Or  upon 
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settlement,  could  he  resist  it  as  an  item  placed  to  his  debit 
in  his  account  with  McGuire  ? 

4.  "Among  other  things  the  Judge  charged  that  in  all 
civil  cases  the  plaintiff  must  make  out  his  case  by  a  prepon- 
derance of  the  evidence."  To  this  the  plaintiff  excepted  and 
asked  his  Honor  to  charge  that  in  this  case  the  defendant 
must  establish  his  contention  by  a  preponderance  of  the  evi- 
dence. This  was  denied.  His  Honor  recited  the  evidence 
and  charged  "  if  the  order  was  given  by  Whitfield  and  ac- 
cepted by  Knott  with  the  understanding  that  it  should  be 
credited  on  the  bond  and  after  acceptance  it  was  ratified  by 
Knott,  then  Whitfield  was  entitled  to  it  as  a  credit;  if  not, 
he  was  not."     Plaintiff  excepted. 

Undoubtedly  the  burden  of  proving  an  affirmative  defence 
is  on  the  party  who  makes  it.  This,  as  was  truly  said  by 
counsel  for  the  plaintiff,  "  i^  common  learning,"  and  needs 
no  citation  of  authority,  but  as  applicable  to  this  case  we  can 
see  no  just  ground  of  exception  on  the  part  of  the  plaintiff, 
either  to  the  refusal  to  charge  as  requested  or  to  the  charge 
as  given.  It  is  not  denied  that  the  plaintiflF  received  from 
the  defendant  the  order  for  J22.50,  whether  as  a  payment  as 
the  defendant  say^,  or  conditionally  as  the  plaintiff  says,  and 
it  rested  upon  him  to  account  for  it. 

The  testimony  of  McGuire  tends  to  sliow  that  there  was 
no  question  about  the  order  until  after  he  and  the  plaintiff 
had  entered  upon  a  settlement "  when  he  (the  plaintiflf )  found 
that  after  crediting  his  account  by  the  order  he  still  owed  " 
him  (McGuire)  and  the  exceptions  that  "  there  was  no  evi- 
dence to  go  to  the  jury  to  support  the  charge  of  his  Honor  " 
cannot  be  sustained. 

No  error. 
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EDWARDS  &  MURCHISON  v.  RICHARD  E.  BOWDEN  and 

BETTIE  J.  BOWDEN. 

Deed — Description — Eviden^^e. 

The  description  in  a  deed  of  '^  a  tract  of  land  lying  in  Greene  County, 
N.  C,  adjoining  the  lands  of  P  L  and  R  N,  situate  on  the  east  side 
of  the  road  leading  from  Jerusalem  church  to  Patrick  Lynch's, 
it  being  a  portion  of  their  part  of  the  original  P  tract  and  contain- 
ing fifty  acres,"  is  not  so  vague  and  uncertain  that  parol  evidence 
may  not  be  received  to  aid  in  the  identification  of  the  land  in- 
tended to  be  conveyed. 

Civil  action,  tried  before  MeirivhoUy  J.,  at  Spring  Term, 
1887,  of  Grekne  Superior  Court. 

The  following  is  a  copy  of  the  material  part  of  the  case 
stated  on  appeal: 

"  The  action  was  brought  to  foreclose  a  mortgage.  The 
descriptive  words  of  the  deed  are :  *  A  tract  of  land  lying  in 
Greene  County,  N.  (I,  adjoining  the  lauds  of  Patrick  Lynch 
and  R.  N,  IJowden,  situate  on  the  east  side  of  the  road  lead- 
ing from  Jerusalem  Church  to  Patrick  Lynches,  it  being  a 
portion  of  their  part  of  the  original  CJray  R.  Pridger  tract 
and  containing  fifty  acres.* 

**The  jury  having  been  empaneled,  the  plaintiffs  offered 
to  read  said  deed  to  the  jury,  and  the  Judge  having  intimated 
that  the  description  therein  was  insufficient  and  that  the 
plaintiffs  could  not  recover,  they  submitted  to  a  nonsuit  and 
appealed." 

Mr.  W.  C.  Monroe,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Merrimon,  J.  Generally,  if  the  description  of  the  land  in- 
tended to  be  embraced  and  the  title  thereto  conveyed  by  the 
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deed  is  so  indefinite  or  uncertain  as  that  it  fails  to  designate  the 
land  meant,  the  deed  is  inoperative  and  void.  It  is  however 
a  general  rule  that  the  deed  must  be  upheld  if  possible,  and 
the  terms  and  phraseology  of  description  will  be  interpreted 
with  that  view  and  to  that  end  if  this  can  reasonably  be  done. 
The  Court  will  effectuate  the  lawful  purpose  of  deeds  and 
other  instruments  if  this  can  be  done  consistently  with  the 
principles  and  rules  of  law  applicable.  Proctor  v.  Pool,  4 
Dev.,  370. 

We  think  that  the  description  in  the  deed  in  question  of 
the  land  embraced  by  it  suflBciently  points  to  a  particular 
tract  of  land — not  an  indefinite  and  undefined  part  of  a 
tract — ^but  a  certain  tract  so  described  as  that  it  may  be  ascer- 
tained. 

If  the  words  "  it  being  a  portion  of  their  part  of  the  orig- 
inal Gray  R.  Pridger  tract  and  containing  fifty  acres,"  be 
omitted  from  the  description,  it  would  be  substantially  like 
that  held  to  be  suflScient  in  Kitchen  v.  Herringy  7  Ired.  Eq., 
190.  The  words  in  that  case  were  "  a  certain  tract  of  land 
lying  on  the  southwest  side  of  Black  river,  adjoining  the 
lands  of  William  Haffland  and  Martial,"  and  in  McLawhom 
V.  Worthirigionf  98  N.  C,  199,  the  description  held  to  be  suf- 
ficient was  "all  that  tract  or  parcel  of  land  situate  in  said 
county  and  bounded  as  follows:  Adjoining  the  lands  of  Au- 
gustus Braxton,  James  Hines,  T.  N.  Manning,  Cobb  Tripp 
and  others,  containing  three  hundred  and  sixty  acres,  more  or 
less."  So  that  if  the  words  of  description  were  only  these, "  A 
tract  of  land  lying  in  Greene  County,  N.  C,  adjoining  the 
lands  of  Patrick  Lynch,  and  R.  N.  Bowden,  situate  on  the 
east  side  of  the  road  leading  from  Jerusalem  Church  to  Pat- 
rick Lynch's,"  there  could  be  no  reasonable  question  as  to 
the  sufficiency  of  the  description.  Then  do  the  additional 
words,  "  it  (the  land)  being  a  portion  of  their  part  (that  is^ 
the  part  of  Patrick  Lynch  and  R.  N.  Bowden)  of  the  original 
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Gray  R.  Pridger  tract  and  containing  fifty  acres,"  control 
the  description  and  render  it  insuflScient  ?     We  think  not. 

The  last  recited  words  were  not  the  principal  or  leading 
words  of  description,  but  intended  simply  to  give  the  des- 
cription more  particularity  by  designating  the  land  as  "  a 
tract  lying,"  &c.,  "  it  being  a  portion  (a  designated,  described 
portion)  of  theirjpart,"  Ac,  that  is  a  tract  of  fifty  acres  iden- 
tified and  taken  from*"  their  part  of  the  original,"  &c.  Hence 
the  landjis  described  as  "  a  tract,"  a  body  of  land  having 
distinctive  identity, "  adjoining  the  Jands  of,"  <fec.  How  could 
it  adjoin  the  lands  of  the  persons  named  if  it  were  n6t  de- 
signated by  some  boundary  ?  If  it  were  a  confused,  undes- 
cribed  portion  of  "  their  part  of  the  original  Gray  R.  Prid- 
ger tract,"  it  is  not  at  all  probable  that  it  would  have  been 
described  as  "a  tract  of  land  lying,"  &c.,  adjoining  "their" 
land. 

The  interpretation  of  the  description  of  the  land  we  have 
thus  given  it|seems  to  us  is  reasonable,  and  it  renders  the 
deedjoperative,  if  the  plaintiff  can  on  the  trial  by  proper 
evidence  identifylthe  land  as  described  in  the  deed.  He 
mustjgive  evidence|of  a  tract  of  land  as  designated. 

Error. 


THOMAS  J.  NICH0LI5  et  al.  v.  R.  J.  DUNNING. 

Appeal — Certiorari — Lost  Record, 

Where  it  appears  from  the  return  of  the  writ  of  certiorari  that  the  orig- 
inal record  has  been  lost  or  destroyed,  so  that  a  transcript  cannot 
be  made,  the  Supreme  CJourt  will  not  direct  further  action  until 
the  record  is  restored  or  substituted. 

(See  same  case,  91  N.  C,  4.) 
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This  is  an  application  for  the  writ  op  certiorari,  to  be 
directed  to  the  Clerk  of  the  Superior  Court  of  Bertie  County, 
commandiug  him  to  send  up  a  transcript  of  the  record  in  this 
cause,  which  had  been  tried  at  the  Spring  Term,  1886,  before 
BerwieU,  J. 

It  was  heard  upon  petition,  answer  and  affidavits. 

The  action  was  tried  at  Spring  Term,  1882,  and  upon  the 
verdict,  judgment  was  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed.  To  prepare  the  case  on  appeal,  the  original 
papers  passed  into  the  hands  of  the  Judge.  Other  papers, 
among  which  were  the  defendant's  exceptions  to  the  ruling 
and  the  case  prepared  by  his  counsel  and  a  copy  served  on 
plaintiflPs  counsel,  were  afterwards  transmitted  to  him  by  mail. 
The  papers  not  being  returned,  and  the  Judge  retiring  from 
office  in  July  following,  application  was  made  for  a  writ  of  cer- 
tiorari and  granted,  and  successive  but  ineflFectual  writs  were 
issued  to  the  Clerk  of  the  Superior  Court  to  compel  the  send- 
ing up  of -a  transcript  of  the  record,  to  the  last  of  which  a  re- 
turn was  made  to  the  effect  that  the  papers  were  carried  away 
by  the  Judge,  and  had  never  been  sent  back.  Therefore  at 
October  Term,  1884,  the  plaintiff  moved  for  a  new  trial, 
which  was  refused  because  no  effort  appeared  to  have  been 
made  to  cause  their  restoration  to  the  office.  All  this  ap- 
pears in  the  case  as  reported  in  91  N.  C,  4. 

In  the  present  renewed  application,  it  is  stated  that  while  re- 
peated efforts  were  made  to  the  Judge  to  procure  the  papers,  and 
the  answer  was  that  they  were  lost  or  mislaid,  he  announced 
to  defendant's  counsel  that  they  had  been  found  and  would 
be  forwarded.  This  was  in  the  fall  of  1886.  This  was  not 
done,  and  upon  another  application  an  answer  under  date 
of  April  23, 1887,  came,  in  which  it  was  stated  that  they 
were  again  mislaid,  and  a  search  would  be  made  to  discover 
them.  ^  His  next  letter,  written  on  October  3, 1887,  said  they 
were  found  and  transmitted  to  the  Clerk,  and  about  Novem- 
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ber  20th  a  package  containing  some  of  the  papers  was 
received. 

The  response  made  by  one  of  the  plaintiffs  is  that  the  papers, 
without  iihe  retention  of  copies  in  the  office  to  replace  them 
in  case  of  loss,  were  taken  out  by  one  of  defendantis  counsel 
and  sent  to  the  Judge,  and  that  in  consequence  of  their  ab- 
sence the  plaintiffs  instituted  proceedings  to  replace  them 
with  copies,  which  were  resisted  by  defendant's  counsel,  and 
after  successive  continuances,  it  appearing  that  the  papers 
had  been  found,  dismissed. 

Mr.  K  B.  PeebleSy  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  From  this  narrative 
of  facts  it  is  manifest  that  the  fault  lies  not  at  the  door  of 
the  appellant,  and  that  the  inability  to  make  up  the  record 
was  in  consequence  of  the  absence  of  the  original  papers  in 
the  hands  of  the  Judge  who  tried  the  cause.  But  that  a 
proper  effort  had  not  been  made  to  obtain  their  restoration 
a  new  trial  might  have  been  awarded,  as  intimated  in  tlie 
opinion  upon  the  hearing  of  the  former  application,  and  upon 
the  authority  of  the  cases  therein  referred  to.  "  Our  power," 
say  the  Court,  "  is  to  cause  the  record  to  be  sent  up,  and  when 
there  is  none  from  which  the  transcript  can  be  made,  as  is 
said  in  the  Clerk's  return,  it  is  obviously  first  required  to 
have  the  original  papers  necessary  to  this  end  restored  to  the 
office ;  or  copies  of  such  as  are  destroyed  or  lost  supplied 
and  substituted  in  place  of  the  originals,  under  the  direction 
of  the  Court  to  which  they  belong.  Until  this  is  done,  and 
the  record  then  transmitted,  no  remedial  action  can  be  here 
had  such  as  is  demanded  by  the  petitioner." 

'Upon  this  intimation,  after  numerous  efforts  by  direct  ap- 
plication to  the  Judge,  a  part  of  the  papers  has  reached  the 
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office,  and  this  is  a  basis  upon  which  the  writ  may  be 
awarded.  ^ 

While  it  is  attended  with  great  inconvenience  for  a  Judge 
to  carry  off  the  papers,  or  that  they  be  sent  to  him  because 
of  his  omission  to  act  upon  the  appeal  during  the  sitting  of 
the  Court,  it  has  been  so  common  a  practice  that  we  are  not 
disposed  to  regard  it  as  involving  such  culpability  in  counsel 
as  to  deny  to  the  client  a  right  lost  by  the  action  of  the  Judge, 
especially  when  not  opposed. 

The  writ  will  issue,  and  we  reserve  further  action  until 
the  record  is  sent  up,  and  it  may  be  in  so  mutilated  a  form 
as  not  to  warrant  our  determining  the  matter  involved  in 
the  appeal.  Writ  granted. 


M.  B.  PITT,  Ex'r  of  James  Lawrence  v.  E.  L.  MOORE. 

Specific  Performance  of  Contract— Statute  Frauds — Better- 

ments — License — Parties. 

1.  The  specific  performance  of  a  parol  contract  to  convey  land  will  not 

be  enforced,  nnless  the  person  charged  with  the  execution  thereof 
submits  to  a  decree,  or  unless  he  admits  the  contract  and  does  not 
insist  upon  the  statute  of  frauds. 

2.  Although  a  parol  contract  for  the  sale  of  land  will  not  be  enforced, 

the  law  wiU  not  permit  him  who  repudiates  it,  to  enjoy  the  ben- 
efits of  the  labor  and  money  expended  in  the  betterment  of  the 
property  by  one  relying  on  the  contract,  without  compensation. 

Sb  One  who  enters  under  a  license  and  makes  improvements  which  per- 
manently enhance  the  value  of  the  property  is  protected  by  the 
same  principle. 

4.  The  mortgagees  of  lands  should  be  made  parties  to  actions  in  which 
it  may  become  necessary  to  sell  them  and  distribute  the  proceeds 
of  sale. 
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Civil  action,  tried  before  Avery,  X,  at  Fall  Tenn,  1887,  of 
the  Superior  Court  of  Edgecombe. 

It  is  alleged  and  admitted  that  James  Lawrence,  late  of 
Edgecombe,  died  in  said  county  in  1884,  leaving  a  last  will 
and  testament,  which  was  duly  proved,  and  the  plain tiflF,  ex- 
ecutor therein  named,  duly  qualified  as  such,  and  that  by 
the  terms  of  said  will  he  is  authorized  to  sell  the  interest  of 
his  testator  in  the  property  mentioned  in  the  pleadings.  It 
also  appears  that  at  the  time  of  the  death  of  the  testator,  and 
for  some  time  prior  thereto,  he  and  the  defendant  were  part- 
ners and  tenants  in  common  of  certain  mill  property,  situa- 
ted near  the  village  of  Sparta,  in  Edgecombe  County,  each 
owning  one-half  interest. 

It  is  further  alleged,  among  other  things,  that  the  testator 
and  defendant  carried  on  a  general  milling  business  at  the 
mill  owned  by  them,  and  that  for  the  better  utilization  of 
the  property,  the  mill  house  and  a  double  tenement  house 
used  therewith,  "  were  moved  about  forty  yards  up  stream, 
where  a  new  dam  had  been  built  for  more  than  twenty  years, 
which  said  dam  is  upon  the  lands  of  the  said  Moore,  on  the 
one  side  of  the  stream,  and  the  lands  of  Lawrence  &  Moore 
on  the  other,  and  was  built  at  a  place  on  the  stream  formerly 
covered  by  the  mill  pond,  and  the  mill  was  built  on  the  land 
of  Moore,  immediately  below  said  dam,  and  above  the  old 
dam,  and  the  opposite  side  of  said  stream  belongs  to  Moore  <fe 
Lawrence,  the  mill  wheel  now  being  at  a  place  in  the  mill 
pond  as  it  was  constructed  before  the  old  dam  broke  and  the 
new  one  built ;  he  (Moore)  agreeing  and  contracting  in  con- 
sideration of  a  payment  made  by  said  Lawrence  to  him  to 
convey  by  deed,  a  title  in  fee,  to  one-half  interest  in  the  site 
or  parcel  of  land  on  which  said  houses  were  located  after  the 
changes  mentioned,  being  about  one-tenth  of  an  acre,  so  that 
it  should  become  the  common  property  of  the  partnership." 

The  complaint  further  alleges  that  the  defendant  promised 
from  time  to  time  to  convey  to  the  testator  his  half  interest 
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in  the  new  site,  as  set  forth,  and  has  repeatedly  admitted  the 
pajnnent  therefor  by  said  testator,  but  he  never  conveyed 
said  title  in  the  lifetime  of  the  testator,  and  that  since  his 
death  the  plaintiff  executor  has  demanded  of  the  defendant 
"  that  he  convey  said  title  to  those  lawfully  entitled  thereto, 
which  he  has  refused  to  do,  alleging  that  the  entire  property 
was  his,  and  that  he  did  not  intend  to  account  for  it  in  any 
way." 

The  complaint  also  alleges  that  the  defendant  is  insolvent ; 
that  up  to  the  time  of  the  death  of  the  testator,  he  and  the 
defendant  divided  the  tolls  weekly ;  that  the  plaintiff  has 
demanded  that  the  defendant  continue  to  make  such  a  di- 
vision until  the  property  could  be  divided  by  sale,  but  that 
the  defendant  refuses  to  so  divide,  but  takes  and  appropriates 
the  entire  tolls,  &c.,  to  the  irreparable  damage  of  the  estate 
of  the  plaintiff's  testator,  and  he  asks  for  judgment  declar- 
ing that  the  estate  of  his  testator  is  entitled  to  an  interest  of 
one-half  in  the  property ;  that  a  sale  be  ordered  and  a  re- 
ceiver appointed,  &c. 

The  answer,  so  far  as  it  is  material,  states  in  substance, 
that  after  operating  the  mill  by  plaintiff's  testator  and  defend- 
ant on  the  first  site  until  about  eight  years  prior  to  this  action, 
"  the  mill  house  anfl  machinery  in  it  was,  by  their  joint  ac- 
tion, removed  up  the  stream  and  put  upon  lands  then  in 
possession  of  •the  defendant,  which  he  had  thereafter  con- 
veyed by  mortgage  to  A.  T.  Bruce  &  Co.,  and  that  said  Bruce 
&  Co.  had  no  notice  of  such  removal  until  it  was  accom- 
plished, and  they  are  still  the  owners  of  the  same  as  mort- 
gagees" ;  that  neither  before  the  removal  of  the  mill,  nor  at 
the  time  of  its  removal,  was  anything  said  by  plaintiff's  tes- 
tator to  the  defendant  about  purchasing  the  land,  and  the 
first  time  the  subject  was  mentioned  between  them  was  about 
a  year  after  the  removal,  when  the  testator  said  to  the  de- 
fendant: "  We  have  never  agreed  about  the  price  of  the  land 
where  the  mill  now  sets,"  to  which  defendant  replied  that  he 
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"  was  ready  to  fix  the  price  and  execute  the  deed  for  it,"  when 
the  plaintiff's  testator  said  "  it  made  no  difference  about  a 
deed,  so  he  kept  it  as  long  as  he  lived,  he  was  satisfied." 
They  continued  thereafter  to  operate  the  mill  by  managers 
of  their  selection,  and  to  divide  the  proceeds  equally,  till  the 
death  of  the  testator.  He  describes  the  location,  and  says 
that  when  removed  every  part  of  the  mill  was  put  upon  his 
land,  and  denies  that  he  ever  promised,  except  as  stated,  "  to 
make  title  to  plaintiff's  testator  for  one-half  interest  in  the 
present  mill  site,  or  that  he  has  ever  admitted  that  he  has 
received  payment  therefor,"  &c. 

He  denies  that  he  is  insolvent.  It  was  agreed  that  the 
mortgage  to  Bruce  &  Co.  was  executed  subsequent  to  the 
erection  of  the  mill  on  the  present  site,  and  that  they  knew 
nothing  of  any  agreement  between  plaintiff's  testator  and 
the  defendant,  and  that  the  following,  which  shall  be  taken 
in  lieu  of  a  copy  of  the  mortgage,  is  all  therein  pertaining  to 
the  mill  property  in  controversy,  to-wit :  "  Also  my  one-half 
interest  in  the  five  acres  of  land  sold  by  said  Moore  to  Greo.  C. 
Sugg,  and  afterwards  sold  by  his  administratiix,  including 
the  large  grist  mill  and  fixtures  and  all  the  personal  property 
used  therewith,  known  as  the  *  Sparta  Mills.' " 

There  was  no  evidence  in  writing  of  any  agreement  or 
contract  in  regard  to  the  removal  or  erection  of  the  mill  upon 
the  land  of  the  defendant,  and  he  objected  to  the  1st  and  6th 
issues  as  there  was  no  evidence,  other  than  parol,  bearing 
upon  them  ;  and  he  insisted  that  whether  claiming  under  the 
parol  contract  for  the  purchase  of  an  interest  in  the  land,  or 
under  a  license,  the  plaintiff'  must  fail. 

The  following  are  the  issues  submitted,  (the  1st  and  6th 
objected  to  by  defendant,)  with  the  responses  thereto,  and 
judgment  of  the  Court: 

"1.  Did  the  defendant  promise  to  execute  a  deed  to  Law- 
rence for  one-half  of  the  present  mill  site  ?     Answer,  Yes. 
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"  2.  Did  Lawrence  pay  the  defendant  for  the  one-half  in- 
terest?   Answer,  No. 

"  3.  If  not,  what  is  the  value  of  one-half  of  the  land  on 
which  the  mill  sets  ?    Answer,  Ten  dollars. 

'*  4.  What  is  the  value  of  the  permanent  improvements 
put  upon  the  land  of  the  defendant  by  the  defendant  and 
Lawrence  as  co-partners  ?     Answer,  $1,500. 

"  5.  Did  Lawrence  contribute  his  half  of  the  expenses  in- 
curred by  the  erection  of  the  same  ?    Answer,  Yes. 

"  6.  Was  the  mill  moved  by  Lawrence  and  defendant  upon 
defendant's  land  with  the  understanding  and  agreement  that 
the  land  was  to  be  partnership  property  upon  the  payment 
by  Lawrence  of  one-half  the  value  of  the  land  ?  Answer, 
Yes. 

"  Upon  the  verdict  the  plaintiff  moved  for  the  judgment 
of  the  Court  declaring  a  lien  upon  the  land  upon  which  the 
mill  sets  and  the  permanent  improvements  thereon  to  the 
extent  of  one-half  the  value  of  said  permanent  improvements 
as  found*  by  the  jury,  and  the  appointment  of  a  Commis- 
sioner to  sell  the  land  and  improvements  to  enforce  the  lien, 
unless  the  defendant  shall  in  the  meantime  pay  off  and  dis- 
charge the  same.  Upon  consideration,  it  is  adjudged  by  the 
Court  that  the  motion  is  disallowed,  and  the  defendant  mov- 
ing for  judgment  non  obstante  veredicto ,  it  is  adjudged  by  the 
Court  that  the  defendant  go  without  day." 

Thereupon  the  plaintiflF  appealed. 

Mr.  J.  L.  BridgerSy  for  the  plaintiff. 
Mr,  J.  B.  BatcheloTy  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  1.  Is  the  plaintiff  en- 
tited  to  have  a  specific  performance  of  the  promise  made  by 
the  defendant  to  execute  to  his  testator  a  deed  for  one  half 
of  the  mill  site  ? 
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The  plaintiff  insists  that  though  not  in  writing,  the  con- 
tract as  alleged,  is  substantially  admitted  by  the  defendant, 
and  the  equity  of  the  plaintiff  not  denied,  and  that  the  ob- 
jection that  it  was  not  in  writing,  but  by  parol,  could  only 
be  taken  by  answer,  and  as  the  statute  was  not  set  up  as  a 
defence  in  the  answer,  that  question  is  not  before  the  Court. 

We  take  a  different  view. 

The  defendant  does  not  admit  any  payment  or  perform- 
ance, or  part  performance,  by  the  testator,  so  far  as  it  re- 
lates to  any  contract  or  agreement  for  the  purchase  of  or  title 
to  the  land  to  which  the  mill  was  moved. 

There  is  not  only  the  fact,  as  found,  that  the  testator,  Law- 
rence, never  paid  the  defendant  for  the  one  half  interest, 
but  the  plaintiff  fails  to  set  out  the  consideration  or  price  to 
be  paid,  which  is  an  essential  and  necessary  part  of  the  con- 
tract. It  is  true  the  jury  finds  that  there  was  an  agreement 
to  convey,  and  that  the  land  was  to  be  partnership  property, 
and  that  it  was  worth  $10 ;  but  what  was  the  contract  price  f 
None  is  alleged  in  the  complaint,  and  none  seems  to  have 
been  agreed  on.  The  law  required  the  contract  to  be  in 
writing,  and  there  is  nothing  to  distinguish  it  from  GvMey  v. 
Macy,  84  N.  C,  434,  and  like  cases  in  which  it  is  held  that 
the  Courts  will  not  enforce  parol  agreements  for  the  sale  of 
land,  unless  in  cases  when  the  defendant  in  his  answer  sub- 
mits to  perform  the  parol  contract  as  charged  in  the  com- 
plaint, "  or  when  he  admits  it  and  neither  by  plea  nor  an- 
swer, insists  on  the  statute." 

2.  Is  the  defendant  liable  to  the  estate  of  plaintiff's  testa- 
tor for  the  permanent  improvements  put  upon  the  land 
jointly  by  the  testator  and  the  defendant,  to  the  extent  of  the 
one  half  of  the  costs  thereof  paid  by  said  testator  ? 

Whatever  may  have  been  the  ancient  rule,  it  is  now  well 
settled  by  many  decisions  from  Baker  v.  Carson,  1  D.  &  B. 
Eq.,  381,  in  which  there  was  a  divided  Court,  but  Ruffin, 
C.  J.,  and  Gaston  concurring,  and  AJJbea  v.  Qriffin,  2  D.  & 
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B.  Eq.,  9,  by  a  unanimous  Court,  to  Hedgepeth  v.  Rosey  95 
N.  C,  41,  that  where  the  labor  or  money  of  a  person  has 
been  expended  in  the  permanent  improvement  and  enrich- 
ment of  the  property  of  another  by  a  parol  contract  or  agree- 
ment which  cannot  be  enforced  because,  and  only  because, 
it  is  not  in  writing,  the  party  repudiating  the  contract,  as  he 
may  do,  will  not  be  allowed  to  take  and  hold  the  property 
thus  improved  and  enriched,  "  without  compensation  for  the 
additional  value  which  these  improvements  have  conferred 
upon  the  property,"  and  it  rests  upon  the  broad  principle 
that  it  is  against  conscience  that  one  man  shall  be  enriched 
to  the  injury  and  cost  of  another,  induced  by  his  own  act. 

In  the  case  before  us,  the  land  on  which  the  mill  was  sit- 
uated was  of  little  value — only  $10 — the  improvements  put 
upon  it  more  valuable — worth  by  the  finding  of  the  jury 
$1,500 — and  put  up  by  the  plaintiff's  testator  and  the  de- 
fendant, at  their  joint  expense,  with  the  understanding  and 
agreement  that  they  should  own  the  property  as  partners, 
and  they  continued  to  deal  with  it  as  partnership  property 
down  to  the  death  of  the  testator.  While  this  agreement 
cannot  be  enforced  sis  a  valid  contract  for  the  sale  of  land, 
equity  will  not  permit  the  defendant  to  enjoy  the  benefits  of 
it  without  compensation.  It  was  not  by  his  mere  license  that 
the  improvements  were  put  upon  his  land — it  was  coupled 
with  an  expenditure  of  money  by  which  the  land  was  im- 
proved, and  therefore  coupled  with  an  interest,  which  gave  to 
the  testator  rights,  of  which  the  defendant  cannot  deprive 
him  by  a  repudiation  of  his  parol  agreement.  Will.  &  Tar, 
R  R.  Co,  V.  BaiOe,  66  N.  C,  541. 

In  Bridges  v.  PurceU,  1  D.  &  B.,  492,  it  is  left  an  open  ques- 
tion, "  whether  a  license  to  do  an  act  which  in  its  conse- 
quences permanently  affects  the  property  of  him  who  gives 
it,  when  so  acted  on,  that  what  is  done  cannot  be  conven- 
iently undone,  may  be  regarded  as  a  grantee  of  an  interest 
to  the  extent  of  the  consequences  thereby  authorized  and 
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therefore  not  revocable ;  or  whether  the  license  does  not  nec- 
essarily imply  a  permission  for  the  thing  done  to  remain, 
notwithstanding  the  continuing  consequences;  and  therefore 
the  licenser,  on  a  principle  of  good  faith,  may  be  forbidden 
to  withdraw  it,  without  indemnifying  him  who  trusted 
thereto."  The  settlement  of  these  questions  was  not  neces- 
sar)",  as  Judge  Gaston  said,  to  the  determination  of  that 
case,  but  we  think  that  they  have  been  settled  by  adjudica- 
tions since,  in  favor  of  the  equity  of  those  who,  acting  in  good 
faith,  have  expended  money  or  labor  in  improving  the 
property  of  others  in  whom  they  trusted.  Such,  we  think, 
is  the  equity  of  the  plaintiflF  in  this  case. 

He  is  entitled  to  compensation  to  the  extent  of  one  half  of 
the  value  added  to  the  land  in  question,  by  the  permanent 
improvements  made  thereon. 

3.  It  is  conceded  that  by  the  terms  of  the  testator's  will, 
the  plaintiff  has  authority  to  make  sale  of  his  interest  in  the 
mill,  but  the  defendant  objects  that  the  plaintiff  sets  up  a 
partnership  between  his  testator  and  the  defendant,  and  that 
this  action  cannot  be  maintained,  because  the  property,  be- 
ing partnership  property,  vests  in  the  surviving  partner 
under  §  1326  of  The  Code. 

The  action  is  substantially  for  the  settlement  of  the  part- 
nership, and  the  plaintiflF  is  entitled  to  have  an  account  and 
to  receive  one  half  of  the  net  profits  accrued  since  the  last 
settlement  between  the  defendant  and  his  testator,  and  one 
half  of  the  enhanced  value  to  the  land  by  reason  of  the  im- 
provements, and  this  relief  is  within  the  scope  of  the  plain- 
tiff's prayer  and  warranted  by  his  complaint. 

4.  It  appears  that  after  the  erection  of  the  mill,  A.  T. 
Bruce  &  Co.  became  the  mortgagees  of  the  defendant's  *'  one 
half  interest"  in  the  property  in  question,  and  as  they 
thereby  became  the  legal  owners  of  defendant's  interest,  and 
their  rights  may  be  affected  by  the  settlement,  they  ought  to 
be  made  parties  to  this  action. 
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There  is  error,  and  this  will  be  certified  to  the  end  that 
further  proceedings  may  be  had  in  accordance  with  this 
opinion. 

Error. 


LEWIS  BLOUNT  v.  W.  A.  GUTHRIE. 

Implied  Contract — Evidence — Judge^s  Charge, 

1.  Where  one  stands  by  in  silence  and  sees  work  done  or  material  furn- 

ished for  work  done  upon  premises  belonging  to  him,  of  which  he 
accepts  the  benefit,  a  promise  to  pay  the  value  thereof  may  be 
inferred  from  the  circumstances. 

2.  Therefore,  where  the  defendant  contracted  with  R  to  build  a  house — 

including  the  necessary  plumbing  for  gas  and  water — under  the 
supervision  of  an  architect,  and  R  contracted  with  the  plaintiff  to 
furnish  the  materials  and  do  the  plumbing,  but  R  was  discharged 
before  completing  his  contract,  the  defendant  taking  charge  of 
the  work  and  the  plaintiff  subsequently  completed  his  ;  Held,  (1) 
That  there  was  some  evidence  to  go  to  the  jury  that  the  defendant 
had  assumed  to  pay  the  amount  due  the  plaintiff  under  his  con- 
tract ;  but  (2)  that  this  was  an  inference  of  fact  for  the  jury  and 
not  of  law  for  the  Court,  and  it  was  error  to  instruct  the  jury  that 
the  law  implied  a  promise  to  pay  from  these  facts. 

Civil  action,  originally  commenced  before  a  Justice  of  the 
Peace  for  the  County  of  Durham,  and  carried  by  appeal  to 
the  Superior  Court  of  that  county  and  tried  before  Merrimon^ 
J.,  at  February  Term,  1888. 

On  the  5th  of  August,  1886,  the  defendant  entered  into  a 
written  contract  with  one  Joseph  Ransley,  by  which  Ransley 
was  to  build  for  him  a  dwelling  house  in  the  town  of  Dur- 
ham. The  written  contract  and  specifications  are  set  out  in 
full  in  the  record,  and  are  minutely  drawn  and  of  consider- 
able length,  but  for  the  purpose  of  this  controversy  it  is  only 
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necessary  to  state  that  Ransley  was  to  complete  the  dwelling 
^'  to  the  full  and  entire  satisfaction  of  the  architect  "—one 
Pugin,  employed  by  defendant — ^by  the  1st  day  of  Novem- 
ber, 1886,  for  which  the  defendant  was  to  pay  to  him  the 
5um  of  $3,484,  as  follows : 

"  When  the  foundations  are  complete  and  ready  for  fram- 
ing, $225;  when  the  entire  building  is  under  roof,  $700; 
when  the  entire  building  is  plastered,  $200 ;  when  the  entire 
wood  work  is  completed,  $1,000 ;  and  the  final  payment  when 
all  work  of  every  kind  is  completed  and  upon  a  written  ac- 
<2eptance  of  such  by  the  architect." 

The  work  was  to  be  done  "  in  accordance  with  drawings 
prepared  by  the  architect,  under  his  supervision  and  to  his 
satisfaction  and  acceptance."  Among  other  things,  the  speci- 
fications provided  for  gas  and  water  pipes. 

The  plaintiff  testified  in  substance  that  he  was  engaged  in 
plumbing,  and  did  work  on  defendant's  house  for  hot  and 
cold  water  and  gas,  and  furnished  the  material,  under  a  con- 
tract made  with  Ransley. 

The  work  was  begun  during  the  second  week  in  Novem- 
ber, and  finished  sometime  in  December,  1886.  There  was 
an  estimate  submitted  by  witness  and  accepted  by  contractor 
for  $226 ;  in  this  estimate  there  was  a  water  tank  which  was 
taken  off  at  defendant's  suggestion,  value  $25. 

Witness  was  directed  by  Pugin  to  make  the  connection  for 
an  additional  gas  pipe  in  dressing  room.  Pugin  looked  over 
and  saw  all  material,  and  gave  the  order.  Defendant  paid 
for  the  extra  gas  pipes.  "  Pugin  pointed  out  every  position 
where  pipes,  &c.,  were  to  be  placed ;  defendant  was  there  once 
or  twice  during  the  work ;  he  did  not  tell  me  he  had  dis- 
charged Ransley,  and  I  did  not  know  it  till  my  conversation 
with  Guthrie  in  last  of  December,  when  work  was  done; 
Guthrie  directed  the  pipe  from  tank  to  boiler  to  be  stopped ; 
these  directions  were  all  observed  by  me ;  the  $200  has  not 
.been  paid ;  made-  demand  before  I  brought  this  suit ;  my 
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work  was  included  in  the  contract  with  Ransley ;  don't  know 
whether  Ransley  had  made  the  contract  when  I  furnished 
my  estimate ;  I  had  put  in  all  the  gas  pipe  before  I  ever  spoke 
to  defendant  about  it;  it  was  not  defendant  who  first  ordered 
me  to  put  in  the  extra  piece  of  gas  pipe — ^it  was  Pugin ;  for 
that  piece  of  pipe  I  have  been  paid  by  defendant ;  before  the 
contract  was  accepted,  contract  to  be  approved  by  Pugin;  he 
said  he  had  not  yet  seen  Mr.  Guthrie,  but  he  thought  he 
would  accept  my  estimate ;  Pugin  asked  me  in  July  to  make 
my  estimate  and  hand  it  to  Ransley ;  I  did  so ;  most  of  the 
work  was  done  after  Ransley  quit ;  Hill  was  Ransley's  fore- 
man ;  Guthrie  said  he  had  taken  the  contract  away  from 
Ransley — that  he  had  failed  to  comply;  told  Guthrie  he 
would  look  to  him  for  the  money ;  Guthrie  said  Ransley  had 
been  gone  for  several  weeks." 

T.  B.  Hill  testified :  "  Ransley  was  discharged  by  Mr.  Guth- 
rie's direction  for  drunkenness ;  I  then  took  charge ;  Guthrie 
hired  me  to  take  charge  of  the  hous^  and  superintend  it ; 
Blount  at  that  time  had  not  finished  his  work,  and  had  not 
finished  it  at  the  time  I  completed  the  work ;  while  the  work 
was  going  on  Mr.  Guthrie  was  there;  Pugin  gave  orders  for 
changes,  <fcc.,  in  defendant's  name ;  Pugin  had  charge  of  the 
work,  to  see  that  it  was  carried  out  according  to  plans  and 
specifications ;  Guthrie  said  he  had  never  authorized  Pugin 
as  his  agent,  but  had  authorized  me;  he  said  whatever  work 
was  done  after  Ransley  left  he  was  responsible  for,  for  he  had 
assumed  the  work ;  I  think  plaintiff  was  nearly  through  be- 
fore Ransley  was  discharged." 

Plaintiff  recalled :  **  The  pipe  that  Guthrie  stopped  was 
the  first  water  pipe  put  in — all  water  pipe  was  put  in  after 
13tb  November;  $37.08  done  before  13th  November;  Guth- 
rie was  there  and  saw  me  at  work,  and  did  not  notify  me." 

Defendant  testified :  "  I  was  to  furnish  the  lot  and  the  old 
house  that  stood  upon  it,  and  Ransley  was  to  build  me  a 
house  for  $3,484,  to  be  finished  by  Ist  November,  according 
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to  plans  and  specifications  by  Pugin;  plumbing,  &c.,iu  con- 
tract ;  Pugin  was  my  architect  to  superintend — not  author- 
ized to  make  contracts;  in  October  I  came  to  Durham  ;  found 
gas  pipes  had  all  been  put  in ;  was  in  the  house ;  called 
Blount  in  and  asked  him  if  he  considered  the  gas  piping 
done;  he  answered,  *yes;'  never  paid  Blount  for  anything 
but  that  amount  for  the  price  for  a  drop  light;  never  made 
myself  responsible  for  any  other  item ;  I  directed  water  tank 
to  be  left  off;  had  no  other  conversation  with  Blount  till  last 
of  December;  he  had  then  completed  all  his  work  except 
putting  on  the  cocks  and  connecting  the  pipes  with  the  bath 
tub;  I  took  charge  17th  November;  I  inspected  the  prem- 
ises— went  over  the  whole  place ;  no  work  was  done  by  plain- 
tiff between  13th  and  17th  November;  discharged  Ransley 
17th  November ;  time  had  passed  for  completing  the  house, 
and  it  was  about  half  done ;  at  the  time  I  discharged  Ransley 
I  had  paid  him  $1,897.95— this  prior  to  17th  November,  1887, 
at  the  time  the  plaintiff's  lien  was  filed,  to-wit :  January  2oth , 
1887,  I  had  paid  on  account  of  the  work,  $3,867.80,  includ- 
ing what  I  paid  Hill  for  Ransley  on  17th  November;  I  paid 
him  more  than  the  wo/k  was  worth ;  when  I  took  charge 
entire  building  was  under  roof  but  not  plastered ;  several 
rooms  had  not  been ;  the  entire  wood  work  was  not  half 
done — it  was  probably  one-fourth  done.  At  date  of  discharge 
defendant  would,  under  his  contract,  have  owed  Ransley 
$925 ;  never  have  had  any  written  acceptance  of  house  by 
architect ;  Hill  receipted  as  Ransley's  foreman ;  I  saw  Blount 
working  there  before  Ransley 's  discharge,  but  made  no  en- 
quiry as  to  whether  he  had  been  paid  ;  when  payments  made 
I  had  not  written  certificates  from  Pugin  that  there  were  no 
liens;  did  not  give  Ransley  three  days'  notice  of  intention 
to  take  charge  of  the  contract;  the  man  I  talked  to  about 
drop  light  spoke  as  sub-contractor  under  Ransley ;  never 
had  anything  to  do  with  Blount's  estimate ;  I  never  saw  it 
or  heard  of  it  till  lien  was  filed ;  Blount  never  notified  me  of 
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any  claim  he  had  before  I  discharged  Ransley ;  I  have  never 
made  any  settlement  with  Ransley ;  did  not  go  into  details 
as  to  what  the  value  of  the  work  was  up  to  date  of  discharg- 
ing Ransley ;  I  sent  the  checks  for  Ransley  to  Pugin  in  or- 
der that  he  might  hold  them  if  the  work  had  not  been  done, 
or  pay  them  over  if  it  had  been  done." 

Pugin  testified:  "  I  never  made  any  contract  with  Blount; 
Blount's  work  nearly  all  completed  when  Ransley  discharged; 
I  think,  when  Ransley  discharged,  frame  complete ;  roof  par- 
tially on;  small  amount  of  plastering  on ;  according  to  con- 
tract-price work  was  about  half  done;  I  handed  Blount's  es- 
estimate  to  Mr.  Guthrie  January  26th,  1887;  I  had  never 
seen  it  till  Hill  gave  it  to  me  ;  this  was  after  Ransley  was 
discharged,  before  Blount's  suit ;  sent  the  estimate  to  Guthrie 
January  26th,  1887 ;  Ransley  had  not  complied  with  the 
contract ;  the  work  had  been  neglected,  consequence  failure 
to  finish  the  house ;  I  asked  Blount  to  make  an  estimate, 
probably ;  I  never  accepted  the  house ;  never  notified  de- 
fendant that  there  were  no  liens  upon  it;  accepted  Blount's 
work  in  writing." 

With  the  record  there  is  a  copy  of  the  "  estimate  of  gas  and 
water  pipes  for  house  of  W.  A.  Guthrie,"  dated  July  12th 
1886,  and  signed  by  Lewis  Blount,  and  also  copies  of  checks 
of  the  defendant  payable  to  the  order  of  Joseph  Ransley  and 
endorsed  by  the  said  Ransley  and  B.  A.  Pugin,  drawn  in 
August,  September  and  October,  aggregating  $1,125,  and  the 
balance  of  $1,897.95  was  paid  to  Hill  as  Ransley's  foreman 
on  November  13th,  1886. 

The  issues  submitted  were : 

"  1.  Did  plaintiff  do  work  and  labor  for  and  furnish  ma- 
terial under  a  contract  with  the  defendant? 

"  If  so,  what  sum,  if  any,  is  due  from  defendant  to  plain- 
tiff for  such  work  and  material  ?" 

The  following  instructions  were  asked  for  defendant : 
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"  1.  That  there  is  no  evidence  of  any  contract  by  the  de» 
fendant  to  pay  the  plaintiff  for  the  work  done  by  him. 

"  2.  That  the  provisions  of  the  contract  between  Guthrie 
and  Ransley  were  for  Guthrie's  protection,  and  no  one  not  a 
privy  to  said  contract  can  have  benefit  from  it;  that  Guthrie 
had  a  right  to  pay  as  he  chose  to  Ransley,  and  in  advance, 
if  he  wished  to  do  so ;  and  the  plaintiff  having  relied  upon 
Ransley,  could  only  look  to  him  for  pay. 

'*  3.  That  as  Guthrie  was  not  indebted  to  Ransley  at  the 
time  the  plaintiff  instituted  his  action,  there  was  no  liability 
on  his  part  to  plaintiff,  as  plaintiff  could  only  recover  such 
amount  from  Guthrie  as  he,  <futhrie,  was  then  owing  to 
Ransley. 

"  4.  That  the  burden  of  proof  is  upon  the  plaintiff,  and  it 
is  his  duty,  by  a  preponderance  of  evidence,  to  satisfy  the 
jury  that  the  defendant  contracted  with  him  to  do  the  work, 
and  if  he  has  failed  to  satisfy  the  jury  he  is  not  entitled  to 
recover. 

"  5.  That  under  the  contract  between  Guthrie  and  Rans- 
ley, Ransley  was  only  entitled  to  three  days'  notice  if  he 
failed  to  supply  materials  during  the  progress  of  the  work ; 
and  as  the  time  for  the  completion  of  the  work  had  expired, 
Guthrie  had  the  right  to  take  charge  of  the  work  after  the 
1st  day  of  November,  1886,  without  any  notice  to  Ransley, 
and  complete  the  work;  and  unless  Blount  did  the  work 
after  that  time  under  a  contract  with  Guthrie  (or  Pugin,  as 
his  agent,  or  if  they  knew  of  his  doing  the  work  after  that 
time  and  accepted  it)  then  the  plaintiff  cannot  recover." 

His  Honor  refused  to  give  the  first,  third  and  fifth  instruc- 
tions, and  declined  to  give  the  last  clause  of  the  second  in- 
struction, to-wit:  "And  the  plaintiff,  having  relied  upon 
Ransley,  could  only  look  to  him  for  pay." 

To  the  refusal  of  his  Honor  to  give  the  instructions  asked 
for  the  defendant  excepted. 

His  Honor  charged  the  jury  as  follows: 
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"(1).  If  defendant  discharged  Joseph  Ransley,  the  con- 
tractor, without  making  any  settlement  with  him  and  took 
charge  and  control  of  the  work  himself,  and  permitted  and 
encouraged  the  plaintiff  to  go  on  and  supply  materials  and 
perform  work,  to  complete  the  engagement  he  had  made 
with  Ransley,  and  plaintiff  did  go  forward  after  Ransley's 
discharge  and  complete  the  engagement  he  had  made  with 
Ransley,  and  his  materials  and  work  were  accepted  by  Pugin, 
defendant's  architect,  for  defendant,  and  used  and  enjoyed 
by  defendant,  the  law  implies  a  promise  by  defendant  to  pay 
the  plaintiff  the  value  of  the  materials  furnished  and  labor 
performed  by  him,  and  the  plaintiff  would  be  entitled  to  re- 
cover not  only  for  the  work  and  materials  done  and  furnished 
after,  but  also  before,  Ransley  was  discharged. 

"  (2).  Was  the  plaintiff  unable  to  carry  out  his  contract  with 
Ransley  (if  the  contract  was  between  plaintiff  and  Ransley 
only)  by  the  act  of  the  plaintiff?  If  the  plaintiff  by  his  act 
in  discharging  Ransley  prevented  him  from  going  on  with 
his  contract,  his  act  necessarily  made  it  impossible  for  plain- 
tiff to  carry  out  his  contract  with  Ransley,  and  the  plaintiff 
could  only  proceed  by  the  defendant's  permission,  and  if  by 
defendant's  permission  he  did  go  forward,  he  will  be  entitled 
to  recover  the  value  of  his  materials  and  labor,  if  he  has  not 
already  been  paid,  and  the  plaintiff  would  be  entitled  to  re- 
cover not  only  for  the  work  and  materials  done  and  furnished 
after,  but  also  before,  Ransley  was  discharged. 

*'  (3).  If  plaintiff  supplied  materials  and  performed  labor, 
made  a  contract  with  Pugin  professing  to  act  as  agent  for 
defendant,  and  defendant  received,  used  and  enjoyed  the 
materials  and  work,  it  will  be  the  duty  of  the  jury  to  answer 
the  first  issue  in  the  affirmative." 

To  the  first,  second  and  third  instructions  of  his  Honor, 
above  set  out  and  mentioned,  the  defendant  excepted. 

The  jury  responded  "  yes  "  to  the  first  issue,  and  "  $200  " 
ip  the  second. 
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There  was  judgment  for  plaintiff,  and  defendant  appealed. 

Mr,  W.  W  Fuller,  for  the  plaintiff. 

Messrs.  J,  W.  Graham  and  John  Hinsdale,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  There  was  no  error  in 
refusing  the  first  instruction  asked  for  by  the  defendant 
There  was  evidence  to  go  to  the  jury  from  which  a  contract 
might  be  implied. 

The  familiar  principle,  so  confidently  relied  on  by  the  de- 
fendant "that  where  there  is  a  written  contract  concerning 
the  whole  subject  matter  "  there  can  be  no  implied  promise, 
we  think  finds  no  application  in  the  facts  of  this  case. 

It  was  not  pretended  that  there  was  any  written  contract 
at  all  between  the  plaintiff  and  the  defendant.  In  fact  the 
learned  counsel  for  the  defendant  deny  that  there  was  any 
contract,  express  or  implied,  by  which  the  defendant  was  to 
pay  the  plaintiff,  and  they  say  that  the  evidence  shows  that 
the  work  was  completed  under  the  plaintiff's  contract  with 
Ransley,  and  referring  to  the  evidence  they  ask,  "  Did  not 
Guthrie  have  the  right  to  suppose  under  these  circumstances 
that  Ransley  himself  had  paid  Blount  out  of  prior  remit- 
tances  or  otherwise  arranged  with  him?"  On  the  contrary, 
we  cannot  see  how  in  any  view  of  the  evidence  the  defend- 
ant could  suppose  that  Ransley  had  paid  or  arranged  to  pay 
or  would  pay  Blount  for  work  done  after  the  discharge  of 
the  former,  and  while  a  different  view  is  insisted  upon  in 
the  printed  brief  of  the  able  and  learned  counsel  for  the  de- 
fendant, we  do  not  understand  them  in  the  oral  agreement 
before  us  as  denying  the  right  of  the  plaintiff  to  recover  for 
so  much  of  the  work  as  was  done  by  him  after  the  defendant 
discharged  Ransley  and  undertook  himself  to  have  the  dwell- 
ing completed.  It  appears  from  the  evidence  that  after  the 
defendant  discharged  Ransley  the  work  was  continued  under 
Hill,  who  had  been  Ransley's  foreman,  and  who  was  em- 
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ployed  by  the  defendant  "  to  take  charge  of  the  house  and 
superintend  it,"  and  the  dwelhng  was  completed  under  the 
same  foreman  and  under  the  direction  and  supervision  of 
the  same  architect,  without  any  notification  to  the  plaintiflF 
of  any  change  and  without  the  knowledge  on  his  part  of  any 
change  until  after  he  had  completed  the  portion  of  the  work 
which  he  had  undertaken. 

If  this  evidence  is  to  be  believed,  and  there  is  no  conflict 
in  this  respect,  might  it  not  be  reasonably  inferred  that  the 
defendant  meant  to  pay,  certainly  for  the  work  done  after 
the  discharge  of  Ransley?  Would  not  this  be  fairly  and 
justly  implied,  and  was  not  the  evidence  proper  to  go  to  the 
jury  to  be  considered  by  them  upon  the  question  of  implied 
liability  of  the  defendant  to  the  plaintiff,  not  only  for  the  work 
and  labor  performed  and  materials  furnished  after,  but  also 
before,  the  discharge  of  Ransley  ?  If  Ransley  was  discharged 
and  the  work  continued  by  the  direction  of  the  defendant 
under  the  same  foreman  and  architect  directing  the  details, 
without  any  notification  to  the  plaintiff  and  without  any 
opportunity  on  his  part  to  elect  to  continue  or  discontinue 
the  work  if  he  was  not  to  be  paid  for  it,  was  there  a  reason- 
able inference  or  implication  that  the  defendant  would  pay 
for  it? 

In  Bailey  v.  Rtdjes,  86  N.  C,  517,  it  is  said,  "It  is  unques- 
tionably true  that  if,  in  the  absence  of  all  express  under- 
standing, one  stands  by  in  silence  (and  much  more  if  he  ac- 
tively encourages)  and  sees  work  done,  or  material  furnished 
for  work  upon  premises  belonging  to  him,  and  of  which  he 
must  necessarily  get  the  benefit,  and  afterwards  he  does  ac- 
cept and  enjoy  it,  a  promise  to  pay  the  value  thereof  may  be 
inferred  and  ordinarily  will  be,  and  the  inference  under  the 
circumstances  will  be  purely  one  of  fact,  viz. :  whether  the 
party's  conduct  has  been  such  that  a  reasonable  man  might 
understand  from  it  that  he  meant  to  recognize  the  benefit  as 
one  conferred  on  himself,  and  to  pay  for  it.     In  such  a  case 
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there  can  be  no  difficulty  in  making  such  an  inference 
against  the  partj^  since  the  premises  being  his,  the  benefit 
of  the  labor  done  or  material  furnished  must  necessarily  re- 
sult to  him,  and  withal  he  had  the  opportunity  and  the 
power  to  countermand  it,  if  he  would."  * 

But  his  Honor  instructed  the  jury  that  if  certain  facts 
stated  were  found  to  exist  "  the  law  implies  a  promise  by  de- 
fendant to  pay,"  &c.  We  think  in  this  there  was  error, 
which  entitles  the  defendant  to  a  new  trial.  It  was  not  an 
inference  of  law  but  of  fact  to  be  determined  by  the  jury, 
and  it  was  for  them  to  say  whether  from  all  the  evidence  the 
conduct  of  the  parties,  and  under  all  the  circumstances  the 
plaintiff  might  reasonably  understand  that  the  defendant 
was  liable  to  him  for  the  work  done,  and  a  reasonablj'  im- 
plied obligation  or  promise  on  the  part  of  the  defendant  to 
pay  him  for  the  work.  These  are  questions  of  fact  and  not 
of  law,  and  it  is  for  the  jury  to  find  from  the  evidence 
whether  there  was  or  was  not  a  reasonably  implied  contract 

For  this  error  the  defendant  is  entitled  to  a  new  trial,  and 
it  becomes  immaterial  to  consider  the  other  questions  pre- 
sented as  they  are  not  involved  in  the  aspect  of  the  case  in- 
dicated in  this  opinion. 

Error. 
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JOSEPH  G.  BRICKHOUSE  v.  DEBORA  SUTTON  et  al.* 

Evidence — Record — Service — Jurisdiction — Estoppel — Return  of 
Sheriff — DepiUy — Dower — Irregularity. 

1.  The  statutes  enacted  to  cure  irregularities  in  respect  to  the  jurisdiction 

of  the  Courts  in  special  proceedings  are  valid. 

2.  The  recital  in  the  record  of  a  cause  that  the  defendants  therein  had 

been  served  with  process,  is  evidence  that  the  service  was  made 
and  the  Ck)urt  acquired  jurisdiction  of  the  persons.  Such  record 
cannot  be  attacked  collaterally ;  if  assailed  for  irregularity  it 
should  be  by  a  motion  in  the  cause ;  if  for  fraud,  and  the  action  be 
ended,  by  independent  suit. 

3.  The  Sheriff  is  not  required  to  attest  the  report  of  the  jury  to  allot 

dower. 

4.  Whether  the  return  of  process  by  a  Deputy  Sheriff  in  his  own  name 

is  sufficient,  Quaere. 

Civil  action,  tried  before  Avery,  J.,  at  Spring  Term,  1887, 
of  Tyrrell  Superior  Court. 

The  action  is  brought  to  recover  possession  of  the  land^ 
described  in  the  complaint.  The  plaintiff  claims  a  life  estate 
therein  for  the  life  of  Elizabeth  Sutton  by  virtue  of  a  deed 
of  conveyance  executed  by  her  to  him  on  the  26th  day  of 
March,  1880,  she  being  the  widow  and  doweress  of  Hender- 
son Sutton,  who  died  intestate  in  December,  1868.  The  de- 
fendants are  the  heirs  at  law  of  the  latter. 

At  February  Term,  1869,  of  the  Superior  Court  of  the 
County  of  Tyrrell,  the  widow  named  filed  her  petition  in 
that  Court  to  obtain  dower  in  the  land  mentioned.  Process 
issued  returnable  to  the  next  fall  term  of  the  Court  t©  make 
the  heirs  at  law  parties  defendant  to  such  application  to  ob- 
tain dower.  This  process  was  directed  to  the  heirs  at  law  of 
the  intestate,  summoning  them  each  personally,  and  the 


*6mith,  C.  J.,  having  been  of  counsel,  did  not  sit  on  Ibe  hearing  of  this  cause. 
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same  purported  to  be  returned  executed  thus:  "To  band 
August  12tb,  1869,  J.  W.  Woodhouse,  Deputy  SberiflF;  exe- 
cuted August  •j4tb,  1869,  J.  W.  Woodbouse,  Deputy  SberiflF." 

At  tbe  Spring  Term,  1860,  the  Court  made  an  order  in  the 
proceeding  to  obtain  dower,  whereof  tbe  following  is  a  copy : 

"It  appearing  to  the  Court  that  the  defendants  have  been 
served  with  process  and  copies  of  the  petition,  and  they 
failing  to  appear  and  plead  or  demur,  it  is  adjudged  and  de- 
creed by  the  Court  that  the  petition  be  taken  pro  confesso. 
And  the  cause  thereupon  coming  on  to  be  heard,  it  is  adr 
judged  and  decreed  that  the  petitioner  is  entitled  to  dower 
in  the  lands  in  the  petition  mentioned.  And  it  is  further 
ordered  that  the  following  named  persons,  to- wit.:  Samuel 
Norman,  Asa  Etheridge,  John  Patrick,  Edmund  McClees, 
Marcus  D.  Newberry,  be  appointed  commissioners  to  lay  oflF 
and  assign  to  the  petitioner  one-third  part  of  said  lands, 
including  the  mansion  and  other  houses  and  put  her  in  pos- 
session of  the  same,  and  let  a  Writ  of  dower  issue  accord- 
ingly" 

Thereupon  a  proper  writ  issued  to  the  SberiflF  command- 
ing him  to  summon  the  commissioners,  freeholders  named 
in  the  above  order,  to  proceed  to  allot  to  the  petitioner  dower 
in  the  lands  in  question.  These  freeholders  did  assign 
dower  and  made  report  and  return  of  their  action,  describing 
the  land  so  set  apart  and  that  they  had  placed  the  petitioner 
in  possession.  The  report  recites  that  the  freeholders  were 
duly  s\vorn,  but  it  does  not  appear  who  administered  the 
oath  to  them.  They  were  attended  by  a  deputy  SberiflF,  and 
he  signed  the  report  and  return  thus:  "Attest:  B.  Jones, 
Deputy  Shetnff" 

The  plaintiff  claims  as  the  grantee  of  Elizabeth  Sutton, 
who  is  admitted  to  be  still  living.  And  while  he  admits 
that  Elizabeth  Sutton  was  not  entitled  to  dower  otherwise  in 
the  land  in  controversy,  he  insists  that  the  defendants  are 
estopped  by  a  record  offered  by  him  from  claiming  her  right 
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to  dower  in  said  land  and  the  plaintiff *s  right  as  her  grantee 
to  recover  possession  during  her  life-time. 

The  defendants  claim  that  their  ancestor  Henderson  Sut- 
ton above  named  in  his  life-time  conveyed  the  land  to  per- 
sons named,  who  afterwards  conveyed  the  same  in  fee  to  the 
defendant  Debora  C.  Sutton,  under  whom  they  claim. 

It  was  admitted  that  Elizabeth  was  not  entitled  to  dower 
unless  by  estoppel  of  record ;  that  Henderson  acquired  the 
land  before  the  year  1860,  and  was  married  to  Elizabeth 
before  that  year. 

As  bearing  on  the  question  of  estoppel  defendants  con- 
tended : 

1.  That  the  Superior  Court  had  no  jurisdiction  in  1869  to 
assign  dower. 

2.  That  the  service  of  the  subpoena,  appearing  by  endorse- 
ment thereon,  was  not  valid. 

3.  That  the  attestation  of  writ  of  dower  by  B.  Jones,  Deputy 
Sheriff,  was  not  valid. 

Upon  intimation  from  the  Court  that  the  jury  would  be 
instructed  that  upon  the  whole  of  the  testimony  and  the  facts 
admitted  the  plaintiff  could  not  recover,  the  plaintiff  suf- 
fered a  judgment  of  nonsuit  and  appealed. 

Messrs.  Pruden  &  Vann  and  R.  P.  Felton,  by  brief,  for  the 
plaintiff. 

Mr.  E.  F.  Aydlettj  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case).  The  objection  that 
the  Superior  Courts  did  not  have  jurisdiction  of  the  proceed- 
ings to  obtain  dower  in  1869  cannot  be  sustained.  The 
statute  (Acts  1868-'69,  Ch.  93,  §  40;  Bat.  Rev.,  Ch.  117,  §  9; 
"The  Code,  §  2111,)  expressly  conferred  such  jurisdiction  upon 
them.  Soon  after  the  enactment  of  the  statute  just  cited 
some  doubt  prevailed  as  to  whether  or  not  such  proceeding 
should  begin  in  the  Court  of  Probate  or  in  the  Superior 
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Court  before  the  Clerk  thereof,  or  before  the  Court  in  term 
time.  This  doubt  grew  out  of  the  novel  and  not  very  clearly 
defined  duties  of  the  Clerk  of  the  Court.  It  gave  rise  to  some 
conflict  of  judicial  decision,  and  the  result  was  the  Legisla- 
ture enacted  the  statute  (Acts  1870-1,  Ch.  108,  §  1 ;  Bat.  Rev., 
Ch.  17,  §§  425,  426,)  which  cures  irregularities  as  to  the  ju- 
risdiction of  the  Courts  in  respect  to  proceedings  to  obtain 
dower  and  other  like  special  proceedings  begun  before  its 
enactment.  This  statute  has  been  repeatedly  upheld  as 
valid.  Ward  v.  Lowndes^  9()  N.  C,  307,  and  the  cases  there 
cited. 

We  need  not  decide  whether  the  return  of  the  original 
process — the  "  subpoena" — in  the  proceeding  mentioned  of 
Elizabeth  Sutton  to  obtain  dower,  in  the  name  of  the  deputy 
sheriff  and  not  in  the  name  of  the  sheriff  by  the  deputy — 
was  sufficient  of  itself  or  not,  because  in  our  judgment  the 
ascertainment  of  the  fact  and  the  recital  of  the  same  in  the 
record  by  the  Court  that  the  defendants  in  that  proceeding 
named  had  "  been  served  with  process  and  copies  of  the  pe- 
tition" therein,  was  altogether  sufficient  evidence — certainly 
prima  facie — that  the  defendants  had  been  served  with  pro- 
cess, and  that  the  Court  got  and  had  jurisdiction  of  them.  It 
appears  from  the  proceeding  that  the  Court  had  jurisdiction 
of  the  parties  and  the  subject  matter  thereof  The  proceed- 
ing— the  order  and  judgments  therein — were  therefore  ap- 
parently regular  and  valid — not  void — ^at  most  in  any  case 
only  voidable.  So  that  they  could  not  be  disregarded  and 
treated  in  this  action  as  void,  nor  could  they  be  attacked  col- 
laterally for  irregularity  or  for  fraud.  To  correct  or  set  them 
aside  for  irregularity,  a  motion  in  the  proceeding  would  be 
a  proper  remedy ;  and  as  the  proceeding  is  ended,  it  could 
be  attacked  for  fraud  only  by  an  independent  action.  Fow^ 
ler  V.  Poor,  93  N.  C,  466,  and  cases  there  cited. 

It  is  the  service  of  the  process  for  the  purpose  by  some  oflB- 
cer  or  person  authorized  by  law  to  receive  it,  ordinarily  the 
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sheriflF,  that  causes  the  jurisdiction  of  the  Court  to  attach  to 
and  lay  hold  and  give  the  Court  control  of  the  party  to  be 
brought  into  Court  in  the  action  or  proceeding.  The  return 
of  the  process,  including  a  minute  in  writing  indicating  what 
action  the  officer  took  under  and  in  pursuance  of  it,  made 
by  the  sheriff,  when  it  purports  to  be  served,  is  evidence — 
strong  evidence— prima  facie,  that  it  was  served,  and  that  the 
jurisdiction  of  the  Court  has  attached  to  the  party.  The 
service  thus  appearing  to  have  been  made  is  regular  and  effi- 
cient, and  prevails  until  it  shall  be  overthrown  by  some 
proper  proceeding  for  the  purpose.  The  Court  is  presumed 
by  law  to  be  cognizant  and  to  take  judicial  notice  of  the 
officer  to  whom  it  directs  its  precepts,  and  of  his  returns  of 
the  same.  The  presumption  is  that  the  return  is  true — else 
the  Court  would  not  act  upon  it,  and  when  the  Court,  acting 
upon  the  return,  proceeds  in  the  action  or  proceeding,  the 
strong  presumption  is  that  it  had  jurisdiction  of  the  parties ; 
its  action  is  at  least  apparently  regular,  and  must  prevail 
until  reversed  or  set  aside  in  some  proper  way. 

The  return  of  process  in  question  was  made  by  a  person 
professing  to  be  and  acting  as  deputy  sheriff  in  his  own  name. 
This  was  irregular,  at  least — the  return  should  have  been 
made  in  the  name  of  the  sheriflF  by  the  deputy — but  the  ser- 
vice was  unquestionably  sufficient  and  regular,  if  made  by 
the  deputy — such  service  gave  the  Court  jurisdiction  of  the 
parties  served,  and  the  irregularity  was  in  the  return,  not  in 
the  service — there  was  the  absence  of  the  regular  evidence 
of  the  service  of  which  the  Court  could  take  judicial  notice. 
Such  evidence  would  have  been  the  return  in  the  name  of 
the  sheriflF  by  the  deputy.  The  defective  return  might  have 
been  amended  upon  proper  application,  if  the  facts  warranted 
such  action.  But  the  Court  might  have  made  inquiry  and 
ascertained  that  service  was  actually  made  by  the  deputy 
sheriflF;  indeed,  it  appears  from  the  record  that  it  did — it  is 
recited  therein,  and  in  effect  adjudged  that  service  of  process 
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was  made  on  the  defendants.  It  would  be  more  satisfactory 
if  the  recital  in  the  record  of  the  fact  of  service  had  been 
fuller,  and  made  some  reference  to  the  evidence  of  service, 
but  this  is  not  essential.  Every  intendment  is  in  favor  of 
the  action  of  the  Court  and  its  sufficiencv. 

The  ascertainment  and  recital  of  facts  in  the  record  bj'  the 
Court  imports  verity  and  binding  effect,  and  must  be  so 
treated  for  all  proper  purposes  of  the  action,  until  in  some 
proper  way  the  action  of  the  Court  shall  be  successfully  im- 
peached. Thus,  in  this  case  it  must  be  taken  that  the  Court, 
acting  upon  proper  evidence,  ascertained  and  set  forth  in  the 
record  the  important  fact  that  the  defendants  in  the  proceed- 
ing in  question  were  served  with  the  process  against  them — 
that  is,  served  regularly — effectually. 

And  so,  also,  where  the  parties  go  into  Court  and  submit 
themselves  to  its  jurisdiction  for  a  proper  purpose,  and  this 
fact  is  recited  in  the  record,  such  record  including  the  reci- 
tals, import  verity  and  binding  effect  upon  the  parties  every- 
where ;  they  cannot  be  heard  to  allege  the  contrary  or  attack 
the  judgment  in  a  collateral  proceeding  or  action.  This  must 
be  so,  else  the  records  of  Courts  would  have  neither  certainty, 
permanency,  nor  efficiency — they  would  be  snares  to  the  in- 
nocent oftentimes,  and  utterly  untrustworthy. 

It  is  only  when  a  Courtof  general  jurisdiction  undertakes 
to  grant  a  judgment  in  an  action  or  proceeding  where  it  has 
not  jurisdiction  of  the  parties  or  the  subject  matter  of  the 
action,  and  this  appears  from  the  record  by  its  terms  or 
necessary  implication,  or  by  the  absence  of  something  essen- 
tial, that  the  judgment  will  be  absolutely  void  and  have 
no  effect,  and  may  therefore  be  disregarded  and  treated  as  a 
nullity  everywhere.  In  that  case,  the  action  of  the  Court 
would  be  coram  non  judke.  Doyle  v.  Brown,  72  N.  C  ,  393 ; 
Spillman  v.  Williams,  91  N.  C,  483,  and  numerous  cases  there 
cited ;  Morrow  v.  Weed,  4  Iowa,  77 ;  Wade  on  Notice,  §  1370. 

As  to  the  third  ground  of  exception  :  The  statute  does  not 
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require  the  sheriff  to  attest  the  "  writ  of  dower"  or  the  report 
of  the  jury  assigning  the  same;  but  if  it  were  otherwise,  the 
attestation  of  the  report  by  the  deputy  would  not  render  the 
proceeding  void — ^it  could  only  render  it  in  such  respect  ir- 
regular and  erroneous. 

The  principal  question  argued  before  us  was  that  as  to  the 
sufficiency  of  the  return  of  the  process  in  question  by  the  dep- 
uty sheriff  in  his  own  name  and  not  in  that  of  the  sheriff 
by  him.  As  it  appears  above  that  we  have  not  found  it  nec- 
essary to  decide  this  question,  not  entirely  free  from  doubt; 
regularly,  as  we  have  said,  returns  should  be  made  in  the 
name  of  the  sheriff  by  the  deputy. 

It  was  held  in  Holdiiig  v.  Holding,  2  Law  Rep.,  440,  that 
the  return  of  a  subpoena  in  the  name  of  the  deputy  was  in- 
sufficient. In  iTAturphey  v.  Campbell,  1  Hay.,  181,  such  return 
was  held  to  be  sufficient,  although  irregular,  and  in  State  v. 
Johnstorij  Id.,  293,  its  sufficiency  was  doubted.  In  Dobson 
V.  Murphy,  1  Dev.  &  Bat.,  586,  the  Court  held  that  such  re- 
turn was  not  such  as  could  be  taken  notice  of  judicially,  as 
that  of  an  officer  recognized  by  the  law.  See  Murfree  on 
Sheriffs,  §§  76,  856.  We  cite  these  authorities  here  to  help 
the  convenience  of  reference  in  future  cases  in  which  they 
may  be  pertinent. 

The  judgment  of  nonsuit  must  be  set  aside,  and  the  action 
tried  according  to  law. 

Error. 
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HACKNEY  BROS.  v.  PATTIE  D.  ARRINGTON. 

ProceedingB  Supplemental  to  Execution, 

While  the  statute  {The  Code,  §  488,)  in  its  present  form  dispenses  with 
the  necessity  that  an  affidavit  to  obtain  proceedings  supplemental 
to  execution  shall  allege  that  the  judgment  debtor  has  no  '*  equit- 
able estate  in  land  subject  to  the  lien  of  the  judgment,  and  that 
he  has  choses  in  action  or  other  things  of  value  unaffected  by  the 
lien  of  the  judgment  and  incapable  of  levy/'  it  is  still  essential 
that  it  shall  allege  the  want  of  known  property  liable  to  execution. 

This  was  a  motion  to  dismiss  proceedings  supplemental 
TO  EXEcarTiON,  heard  upon  appeal  from  the  Clerk  of  the  Su- 
perior Court  of  Wake  County,  b}'  Shipp,  J.,  at  Chambers, 
January  20th,  1888. 

The  plaintiff  having  recovered  judgment  before  a  Justice 
of  the  Peace  in  order  to  sue  out  supplementary  proceedings 
for  its  enforcement  against  the  debtor,  offered  an  affidavit 
in  the  following  terms : 

"1.  That  on  November  19th,  1887,  a  judgment  was  duly 
rendered  by  a  Justice  of  the  Peace  in  Wake  County,  in  favor 
of  plaintiff  and  against  the  defendant  for  the  sum  of  $252.38. 

"  2.  That  on  December  21st,  a  transcript  of  the  judgment 
was  docketed  in  the  Superior  Court  of  Wake  County,  and  on 
that  day  an  execution  dul)'  issued  from  said  Court  for  the 
collection  of  said  judgment,  and  said  execution  is  now  in  the 
hands  of  the  Sheritf  of  Wake  County. 

"  3.  That  the  judgment  debtor  Arrington  resides  in  Wake 
County  and  has  property  which  she  unlawfully  refuses  to 
apply  towards  the  satisfaction  of  said  judgment.    That  at 

Term,  1887,  of  the  Superior  Court  of  Vance  County  the 

^id  Arrington  recovered  a  judgment  for  the  sum  of  |9,247, 
with  interest,  in  the  action  pending  in  said  Court  entitled 
Pattie  Arrington  i\  W.N.  Arrington  et  als,  which  judgment 
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and  recovery  she  refuses  to  apply  to  the  payment  of  the 
judgment  in  favor  of  said  Hackney  Bros.,  plaintiffs  in  this 
this  proceeding. 

"  4  That  affiant  is  one  of  the  plaintiffs  in  said  action  of 
Hackney  Bros,  v,  Pattie  Arrington. 

"  5.  That  there  are  no  other  proceedings  supplementary 
to  execution  pending  against  said  Pattie  Arrington,  to  the 
best  of  affiant's  information  and  belief." 

The  order  for  the  examination  of  the  debtor  having  been 
issued,  and  the  hearing  been  resumed  before  the  Clerk  on 
December  13th,  1887,  the  defendant's  counsel  moved  to  va- 
cate the  order  on  the  ground  of  insufficiency  of  the  affidavit 
upon  which  it  was  made,  and  the  motion  being  denied,  the 
defendant  appealed  to  the  Judge. 

The  examination  thereupon  proceeded,  and  the  following 
interrogatory  was  propounded : 

"  What  property  have  you,  real  or  personal,  pr  both,  other 
than  that  set  apart  to  you,  or  to  which  you  are  entitled  as 
homestead  or  personal  property  exemption  ?" 

The  witness  declined  to  make  answer,  for  the  reason  that 
until  the  ruling  upon  the  subject  matter  of  the  appeal,  the 
examination  must  be  suspended  in  order  to  await  the  result; 
whereupon  a  continuance  was  ordered  until  December  29th, 
and  meanwhile  the  restraining  order,  forbidding  the  debtor 
"  to  pay,  receive,  transfer,  dispose  of,  or  in  any  way  interfere 
with  her  property  not  exempt  from  execution,"  was  kept  in 
force,  and  from  this  ruling  the  defendant  again  appealed. 

Upon  the  hearing  before  the  Judge  he  declared  the  affidavit 
essentially  defective,  and  that  the  motion  to  dismiss  ought  to 
have  been  sustained.  From  this  judgment  the  plaintiffs  ap- 
pealed to  this  Court. 

Mr,  S,  F.  Mordecaiy  for  the  plaintiffs. 
Mr.  Spier  Whitaker,  for  the  defendant. 
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Smith,  C.  J.  The  only  inquiry  to  be  here  made  is  as  to 
the  sufficiency  of  the  plaintiflFs'  affidavit  to  support  the  order 
for  an  examination  of  the  defendant. 

In  construing  the  provisions  of  the  Code  of  Civil  Proce- 
dure, §  264,  and  following,  now  contained,  with  some  modi- 
fication, in  §  488,  et  seq,,  of  The  Code,  in  the  light  of  previous 
practice  which  they  were  intended  to  supersede,  Rodman,  J., 
speaking  on  behalf  of  the  Court,  says:  "  We  think  that  the 
purpose  of  The  Code  was  to  give  those  remedies  to  a  plaintiff 
only  in  case  the  defendant  had  no  known  property  liable  to 
executio7i"     McKeithan  v.  Walker,  60  N.  C,  95. 

In  Hutchison  v.  Symons,  67  N.  C,  156,  equally  explicit,  and 
almost  the  same  language  is  used  by  Pearson,  C.  J.:  "  The 
Court  holds  that  the  purposeof  The  Code  was  to  give  supple- 
mental proceedings  only  in  case  the  debtor  has  no  property 
liable  to  execution,  or  to  what  is  in  the  nature  of  an  execution^ 
viz:  proceeding  to  enforce  its  saUr 

In  Weiller  v.  Lawrence,  81  N.  C,  65,  Dillard,  J.,  uses  this 
language :  "  It  was  moved  to  dismiss  upon  the  ground  that 
the  affidavit  of  the  plaintiffs  was  insufficient  to  warrant  the 
order  of  examination,  in  that  whilst  it  negatived  property  in 
the  defendants  liable  to  execution,  it  did  not  negative  the  ex- 
istence of  equitable  interests  which  could  be  reached  by  proceedings 
to  enforce  a  sale  in  the  nature  of  an  exeeution.^^ 

It  was  certainly  necessary  that  the  affidavit  should  be  thus 
definite,  as  decided  by  this  Court  in  McKeithan  v.  Walker,  66 
N.  C,  95,  and  Hutchison  v.  Symons,  67  N.  C,  156. 

The  same  doctrine  is  reiterated  and  put  in  a  more  precise 
form  in  Hinsdale  v.  Sinclair,  83  N.  C,  338,  wherein  the  Judge 
last  mentioned  says :  "That  to  authorize  the  grant  of  an  or- 
der of  examination,  these  three  facts  must  be  made  to  ap- 
pear by  affidavit  or  otherwise,  to-wit :  the  want  of  known 
property  liable  to  execution  which  is  proved  by  the  Sheriff's 
return  of  '  unsalisfied ;'  the  non-existence  of  any  equitable 
estate  in  land  within  the  lien  of  the  judgment;  and  the 
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existence  of  property,  choses  in  action  and  things  of  value 
unaffected  by  any  lien  and  incapable  of  levy." 

And  again  in  reiteration  it  is  declared  with  emphasis  in 
Magrxider  v.  SheUon,  98  N.  C,  545,  that  the  construction  of 
the  statute  must  now  be  deemed  "  settled  "  and  at  rest.  The 
appellant's  counsel  rely  on  the  amendment  introduced  in 
The  Code  which  annexes  to  the  second  paragraph  of  §  488  at 
its  close,  these  words:  "  And  the  judgment  creditor  shall  be 
entitled  to  the  order  of  examination  under  this  subdivision, 
and  under  subdivision  one,  although  the  judgment  debtor 
may  have  an  equitable  estate  in  land,  subject  to  the  lien  of 
the  judgment,  or  may  have  choses  in  action  or  other  things 
of  value  unaffected  by  the  lien  of  the  judgment,  and  incapa- 
ble of  levy."  This  addition,  it  is  contended,  was  made  to 
remove  the  necessity  of  any  averment  or  proof  of  the  debtor's 
possessing  property  exposed  to  execution,  preliminary  to  his 
undergoing  examination. 

In  reference  to  the  effect  and  extent  of  this  legislative 
change  in  the  statute,  we  remark : 

1.  The  very  words  of  the  section  preceding  are  re-enacted 
in  3%6  Code  in  the  form  in  which  they  appear  in  the  Code 
of  Civil  Procedure,  and  this  with  the  construction  given  to  it 
by  the  Court. 

2.  There  is  nothing  in  the  amendment  dispensing  with  the 
allegation  of  the  non-existence,  so  far  as  known,  of  property 
which  could  be  subjected  to  execution. 

3.  In  the  absence  of  any  evidence  of  a  purpose  to  open  the 
way  to  this  examination  into  the  financial  resources  of  the 
debtor,  when  he  had  ample  visible  property  to  meet  the  de- 
mand and  the  kind  of  remedy  sought  was  wholly  unnecessary, 
it  can  hardly  be  supposed  that  such  a  result  was  intended, 
or  it  would  have  been  clearly  expressed,  and  not  left  to  a 
strained  inference. 

4.  In  the  cases  referred  to,  one  of  the  conditions  of  relief 
mentioned  is  an  averment  negativing  the  debtor's  having 
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any  equitable  estate  in  land  subject  to  a  judgment  lien  yet 
not  saleable  under  execution,  and  the  amendment  expressly 
applies  to  this,  and  dispenses  with  the  averment. 

5.  The  other  kinds  of  property  described,  the  possession  of 
which  must  not  obstruct  the  remedy,  are  such  as  are  "  un- 
affected by  the  lien  of  the  judgment,  and  incapable  of  levy." 
Z\r  In  Hutchison,  v.  Symonds,  »upra,  the  Chief  Justice,  after  the 
sentence  we  have  already  extracted  from  the  opinion,  pro- 
ceeds to  say :  "  And  so  if  the  debtor  has  property  on  which 
the  creditor  has  acquired  a  lien,  it  must  be  shown  either  by 
a  sale  of  the  property,  or  by  affidavit,  that  the  property  is 
insufficient  in  value  to  satisfy  the  debt;  otherwise,  the  ap- 
plication for  supplementary  proceedings  has  no  sufficient 
ground  to  rest  on  ;  for  it  does  not  appear  that  the  debt  will 
not  be  made  out  of  the  property  bound  by  the  execution, 
and  so  a  resort  to  the  extraordinary  proceedings  is  not  shown 
to  be  necessary." 

And  so  one  of  the  essential  averments  in  Hinsdale  v.  Sinclair, 
already  recited,  is  declared  to  be  "  the  non-existence  of  any 
equitable  estates  in  land  within  the  lien  of  the  judgment." 

Now,  it  is  plain  that  the  effect  of  the  change  brought  about 
is  to  dispense  with  any  allegation  that  there  was  no  such 
trust  estate  or  interest  in  the  debtor  as  is  specified,  and  to  ex- 
tend it  to  other  classes  of  property  when  no  lien  attaches,  and 
which  the  officer  cannot  sell,  in  order  to  the  payment  of 
execution  in  his  hands.  But  it  is  nowhere  indicated  that  it 
was  the  intent  of  the  additional  enactment  to  permit  a  cred- 
itor to  have  direi^t  resort  to  the  redress  given  upon  an  affida- 
vit that  the  debtor  **has  [)roperty  which  he  unjustly  refuses 
to  ap{>ly  toward  the  satisfaction  of  the  judgment  against 
him/*  when  there  was  ample  property,  real  and  personal, 
which  oouM  be  appropriatoii  by  a  sale  under  execution  to 
the  plaintitl's  demand,  and  to  reverse  the  rejieated  rulings 
of  this  Court  uinni  the  jn^int.  If  such  a  pur{K)se  existed,  (and 
the  result  would  be  a  very  radical  change  in  the  law  if  it  did,) 


FEBRUARY  TERM,  1888.  116 

RxrasBLL  V.  Dayib. 

it  was  quite  easy  to  give  it  expression,  while  the  language 
used,  very  particular  in  its  terms,  says  nothing  which  can 
fairly  warrant  such  a  deduction,  and  we  cannot  assent  to  the 
argument  which  makes  it. 

The  general  reasoning  that  has  led  to  the  ruling  by  which 
the  statute  is  construed,  and  its  true  meaning  arrived  at,  is 
based  upon  the  previous  analagous  practice  that  prevailed  in 
the  Courts  of  Equity,  and  in  order  to  its  conformity  thereto, 
of  which,  in  the  language  of  Dillard,  J.,  "  it  is  in  part  a 
substitute,"  and  this  will  appear  by  reference  to  Frost  v.  Rey- 
noldSj  4  Ired.  Eq.,  494 ;  Kirkpatrick  v.  Meam,  5  Ired.  Eq.,  220 ; 
Wheeler  v.  TayloVy  6  Ired.  Eq.,  225,  and  other  cases. 

The  ruling  of  the  Judge  must  therefore  be  aflSrmed,  and 
it  is  so  adjudged. 

Affirmed. 


DANIEL  L.  RUSSELL  v.  ANTHONY  DAVIS  and  F.  D.  KOONCE. 

Appeal — Clerk  of  Superior  Court — Certiorari, 

1.  The  duties  prescribed  for  the  Clerk  of  the  Superior  Court  in  respect  to 

making  and  transmitting  transcripts  of  records  upon  appeals  are 
ministerial,  and  he  has  no  authority  to  pass  upon  the  question 
whether  the  appeal  has  been  perfected. 

2.  If  the  appellee  files  no  exceptions  to  the  appellant's  statement  it  will 

be  treated  as  the  case  on  appeal ;  if  the  appellee  files  exceptions 
and  the  appellant  fails  to  have  the  case  settled  by  the  Judge, 
the  exceptions  will  be  treated  as  amendments  to  the  case  on 
appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs,  D,  L.  Russell  and  Thos,  Strange,  for  the  plaintiff. 
Messrs,  John  DevereuXy  Jr.,  and  S.  W,  Isler,  for  the  defendants. 
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Merrimon,  J.  This  is  an  application  begun  by  petition 
filed  by  the  defendant  at  the  last  term  of  this  Court  for  the 
writ  of  certiorari  to  compel  the  Clerk  of  the  Superior  Court  of 
the  County  of  New  Hanover  to  transmit  to  this  Court  the 
transcript  of  the  record  of  an  appeal  taken  by  the  petitioner 
from  a  judgment  rendered  in  that  Court  in  favor  of  the 
plaintiff  and  against  the  petitioner  at  the  Spring  Term,  1887, 
thereof. 

It  appears  that  the  petitioner  duly  perfected  his  appeal ; 
that  he  tendered  to  the  Clerk  of  the  Superior  Court  the  costs 
of  transmitting  a  transcript  of  the  record  thereof  to  the  Clerk 
of  this  Court ;  that  the  Clerk  of  the  Superior  Court  refused 
to  so  transmit  a  transcript  of  the  record,  unless  the  petitioner 
"would  consent  with  counsel  for  the  plaintiff  to  a  case 
agreed  "  for  the  "  statement  of  the  case  on  appeal,"  or  would 
request  the  Judge  to  fix  the  time  and  place  for  "settling the 
case."  The  petitioner  had  filed  a  statement  of  the  case  on 
appeal  for  this  Court  in  the  Clerk's  office  and  served  a  copy 
thereof  on  the  appellees,  and  contended  that  the  latter  had 
not  returned  the  same  within  three  days  as  required  by  the 
statute  {The  CodCy  §550,)  "with  his  approval  or  specific 
amendments  endorsed  or  attached."  The  Clerk  contended 
otherwise,  and  that  the  case  on  appeal  had  not  been  settled 
by  the  Judge  as  the  statute  required,  and  therefore  he  ought 
not  to  transmit  a  transcript  of  the  record  to  the  Clerk  of  this 
Court. 

The  Clerk  misconstrued  the  statute  {The  Code,  §  551,) 
which  provides  that  "  The  Clerk  on  receiving  a  copy  of  the 
case  settled,  as  required  in  the  preceding  section,  shall  make 
a  copy  of  the  judgment  roll  and  of  the  case,  and  within 
twenty  days  transmit  the  same  duly  certified  to  the  Clerk  of  • 
the  Supreme  Court."  This  provision  is  directory.  It  does 
not  imply  when  an  appeal  is  taken  that  the  Clerk  shall  not 
transmit  a  transcript  of  the  record  if  no  case  stated  or  settled 
on  appeal  shall  be  received  by  him.     He  will  not  ordinarily 
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do  so  until  the  lapse  of  the  time  prescribed  or  coDtemplated 
in  the  next  preceding  section  referred  to  within  which  such 
case  should  be  filed  in  his  offi<^e ;  but  if  it  shall  not  be  filed 
within  that  time,  or  if  the  appellant  shall  direct  him  to  trans- 
mit the  transcript  to  the  Clerk  of  this  Court,  it  is  his  duty  to 
do  so  at  all  events.  It  may  be  that  a  case  stated  or  settled 
is  not  necessary,  or  that  it  is  delayed  or  prevented  by  causes 
over  which  the  appellant  has  no  control,  to  his  prejudice, 
and  he  needs  to  have  his  appeal  in  this  Court  so  that  he  can 
the  better  apply  for  such  remedies  as  it  can  grant.  The  case 
stated  or  settled  is  not  essential  to  the  appeal.  Nor  is  it  the 
province  of  the  Clerk  to  determine  that  an  appeal  shall  or 
shall  not  be  sent  up,  nor  that  the  case  stated  or  settled  is  or 
is  not  sufiicient.  If  a  case  stated  or  such  case  with  amend- 
ments endorsed  or  attached  by  the  appellee  be  filed,  or  a  case 
settled  by  the  Judge  be  filed,  the  Clerk  should  send  a  copy 
of  the  same  as  part  of  the  transcript  and  this  Court  will 
determine  whether  they  are  sufficient  or  not  and  their  effect, 
and  exercise  its  authority  in  that  respect  for  any  proper  pur- 
pose. The  duty  of  the  Clerk  in  respect  to  the  appeal  is  min- 
isterial and  the  appellant  has  the  right  to  have  a  transcript 
of  the  record  thereof  sent  to  this  Court,  when  he  may  direct, 
and  in  the  absence  of  special  direction,  the  Clerk  will  trans- 
mit it  in  the  orderly  course  as  above  indicated. 

In  this  case,  if  it  turns  out  that  the  copy  of  the  case  stated 
on  appeal  by  the  appellant  was  not  duly  returned  with 
amendments  endorsed  or  attached,  then  the  case  as  stated 
by  the  appellant  will  be  the  case  for  this  Court ;  if  on  the 
other  hand,  the  same  was  so  returned,  then  the  case  for  this 
Court  will  be  that  stated  by  the  appellant  as  amended  by 
the  appellee.  It  may,  however,  turn  out  that  there  are  rea- 
sons why  this  Court  ought,  upon  application,  to  direct  the 
case  to  be  settled  by  the  Judge.  But  questions  in  this  re- 
spect will  be  determined  when  the  appeal  is  brought  into 
this  Court. 
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It  appears  that  the  petitioner  perfected  his  appeal  men- 
tioned  in  the  petition,  and  that  the  Clerk  of  the  Superior 
Court,  for  no  adequate  cause,  refused  to  transmit  a  transcript 
of  the  record  thereof  to  the  Clerk  of  this  Court,  as  he  ought 
to  have  done ;  he  is  therefore  entitled  to  have  the  writ  of 
certiorari  directed  to  that  Clerk  commanding  and  requiring 
him  forthwith  to  so  transmit  such  transcript. 

Certiorari  granted. 


THE  STATE  ex  rel.  W^ILLIS  THARINGTON  and  wife  SUSAN  v. 
FENNER  THARINGTON  and  R.  O.  PURNELL,  Ex'r  of  Willie 
Winston.* 

Guardian  and   Ward — Husband  and  Wife — Reference. 

1.  Ail  the  evidence  taken  by  a  referee  should  accompany  his  report,  to 
the  end  that  it  may  be  considered  by  the  Court  in  reviewing  his 
findings. 

2«  A  guardian  will  not  be  permitted  to  use  more  than  the  accruing 
profits  of  his  ward's  estate  in  the  maintenance  and  education  of 
the  ward,  except  with  the  sanction  of  the  Court,  or  in  extreme 
cases  of  urgent  necessity. 

8.  Where  a  portion  of  the  fund  due  the  ward  was  from  the  proceeds  of 
the  sale  of  lands  in  1859,  and  she  married  shortly  thereafter  and 
attained  full  age  in  1861  ;  Held,  that  the  interest  and  profits  ac- 
cruing thereon  after  marriage  belonged  to  the  husband  as  tenant 
by  the  courtesy,  and  the  payment  to  him  by  the  guardian  was 
proper. 

4.  Where  it  appeared  that  there  was  a  balance  due  a  ward  in  1862,  in 
the  hands  of  an  administrator ;  that  the  ward  was  of  age  and  was 
married ;  that  there  was  no  suggestion  of  the  insolvency  of  the 
administrator,  though  he  afterwards  became  insolvent  by  the 
results  of  the  war ;  Held,  that  under  the  peculiar  circumstances 


*Dati8,  J.,  having  been  of  counsel,  did  not  sit  upon  the  hearing  of  this 
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the  guardian  was  not  liable  for  more  than  nominal  damages  for 
failure  to  collect  from  the  administrator. 

5.  It  seems  that  the  husband  and  co-plaintiff  of  a  ward  wiU  be  required, 
in  an  action  against  a  guardian  for  a  settlement,  to  account  to  the 
latter  for  any  payments  made  to  him  for  his  wife,  though  they 
were  such  for  which  the  wife  may  not  be  chargeable. 

This  is  a  civil  action;  which  was  tried  upon  exceptions 
to  referee's  report,  before  Merrimoriy  J,,  at  April  Term,  1887, 
of  Franklin  Superior  Court. 

Joshua  Paschall  died  in  the  year  1856,  and  in  December 
administration  on  his  estate  was  granted  to  Robert  Paschall. 

The  intestate  left  real  and  personal  estate,  and  among  his 
other  heirs  at  law  and  distributees  the  relator  Susan,  a 
daughter  being  an  infant ;  the  defendant  Fenner  Tharington 
was  at  September  Term,  1858,  of  the  County  Court  of  Frank- 
lin appointed  her  guardian,  and  entered  into  the  bond  with 
several  sureties,  of  whom  the  testator  of  the  defendant  R.  C. 
Purnell  was  one,  upon  which  the  present  action  is  brought 
for  an  account  and  delivery  over  of  the  trust  estate.  The 
feme  plaintiff  intermarried  with  the  other  plaintiff  on  De- 
cember 25th,  1859,  and  attained  full  age  in  1861. 

The  complaint  and  answer  having  been  filed  at  January 
Teriri,  1883,  the  cause  was  referred  to  B.  B.  Massenburg  to 
take  and  state  an  account  of  the  administration  of  the  trust 
estate  in  the  hands  of  the  guardian,  and  for  which  he  is 
liable. 

The  referee  accordingly  made  his  report  setting  out  the 
admitted  facts  already  cited,  and  finding  a  balance  due  the 
feme  relator  at  that  date  of  seven  hundred,  seventy-six  dol- 
lars and  sixty-four  cents.  It  appears  that  the  administrator 
Robert  was  indulged  by  the  Court  in  filing  his  final  account 
from  time  to  time,  until  early  in  1862,  when  it  was  rendered 
and  showed  to  be  in  his  hands  $4,482.45,  less  commissions, 
$293,  for  distribution  among  the  eight'children  of  the  intes- 
tate.    The  relators  filed  no  exceptions  to  the  report  of  the 
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referee,  but  moved  to  confirm  the  same,  while  the  defendants 
did  except,  and  thereupon  the  relators  moved  a  recommittal 
of  the  report  to  the  referee,  to  the  end  that  he  might  report 
the  evidence  omitted,  and  hear  further  proofs,  and,  this  being 
allowed,  the  defendants  further  except  to  this  ruling  and  re- 
serve the  exception  upon  a  future  appeal. 

Upon  the  coming  in  of  the  second  report  of  the  referee,  in 
which  he  makes  no  change  in  the  account,  the  relators  filed 
exceptions  as  follows : 

1.  For  that  the  referee  does  not  make  a  separate  account 
of  the  money  derived  from  the  sale  of  the  ward's  real  estate. 
They  insist  that  this  should  have  been  done  and  that  there 
should  be  no  disbursement  allowed  as  against  this  fund,  ex- 
cept the  commissions  to  the  guardian  on  his  receipts. 

2.  That  the  referee  allows  the  guardian  credit  for  pay- 
ments made  to  J.  A.  Henley  and  C.  C.  Blacknot  when  there 
is  no  evidence  that  the  accounts  were  owing  by  the  guardian 
or  that  they  were  for  proper  and  necessary  articles ;  that  they 
exceed  largely  the  interest  and  profits  of  the  ward's  estate, 
and  as  the  further  ground  that  these  payments  were  made 
by  the  guardian  after  the  marriage  of  the  relator  Susan  to 
the  other  relator,  and  he  was  not  authorized  by  either  of  said 
relators  to  pay  said  debts. 

3.  That  the  referee  allowed  the  guardian  credit  for  $304.44 
for  board  of  the  relator  on  insufficient  and  incompetent  evi- 
dence, it  being  allowed  on  the  evidence  of  Fenner  Tharing- 
ton  alone,  the  relators  claiming  that  Susan  lived  in  the  family 
of  the  guardian  who  was  her  brother-in-law,  for  a  while  pre- 
ceding her  marriage ;  that  she  went  there  upon  his  invita- 
tion, and  while  there  her  services  were  worth  as  much  as  her 
board,  and  that  no  charge  was  made  against  her  by  Fenner 
Tharington  on  that  account  until  after  the  commencement 
of  this  action. 

4.  That  the  referee  has  allowed  disbursements  in  excess  of 
the  interest  and  profits  of  the  ward's  estate. 
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5.  That  the  referee  has  allowed  the  guardian.  $152.44 
commissions. 

6.  That  he  has  not  charged  the  guardian  with  $23  received 
for  his  ward  from  sales  of  wheat  and  charged  by  him  in  his 
account  filed  in  1858. 

The  defendants  also  filed  exceptions  as  follows : 

1.  That  the  referee  admitted  as  evidence  and  acted  upon 
the  note  executed  December  31,  1856,  by  Fenner  Tharing- 
ton and  W.  J.  Winston  to  Robert  L.  Paschall,  administrator 
of  Joshua  Paschall,  for  $930.00,  to  the  introduction  of  which 
the  defendant  objected  upon  the  ground  that  it  was  incom- 
petent, irrelevant,  and  had  nothing  to  do  with  the  matter  in 
controversy. 

2.  To  the  finding  that  Fenner  Tharington  is  largely  in- 
debted to  the  relator  Willis  Tharington  as  agent,  upon  the 
ground  that  said  finding  is  not  warranted  by  the  evidence; 
on  the  contrary  the  evidence  shows  that  the  said  Willis 
Tharington  was  largely  indebted  to  the  defendant  Fenner 
Tharington. 

3.  The  defendant  excepts  to  the  finding  of  the  referee  that 
Fenner  Tharington  is  indebted  on  account  to  the  relator 
Susan  in  the  sum  of  $523.58,  with  interest  from  November 
Term,  1862,  of  the  County  Court  of  Franklin,  it  being  the 
amount  due  his  ward  as  shown  by  the  final  settlement  of 
account  of  Robert  Paschall,  administrator  of  Joshua  Paschall, 
and  this  exception  is  upon  the  following  grounds : 

The  referee  finds,  and  the  record  shows,  that  Robert  Pas- 
chall, administrator  of  Joshua  Paschall,  was  allowed  by  the 
Court,  from  time  to  time,  to  make  a  settlement  of  his  account 
as  administrator  till  March  Term,  1862,  of  the  County  Court 
of  Franklin,  when  the  settlement  of  said  accounts  was  had 
and  his  final  account  filed  and  approved,  showing  a  balance 
in  his  hands,  after  paying  the  debts  of  the  estate  and  the 
cost  of  administration,  of  $4,482.45,  less  $293.00  commissions 
allowed  him.     The  evidence  shows,  and  the  referee  finds  the 
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fact,  that  the  relators  intermarried  on  December  25,  1859, 
and  that  relator  Susan  became  of  age  in  1861,  and  these  de- 
fendants say  that  the  guardianship  of  defendant  Fenner 
Tharington  having  ceased,  he  was  in  no  way  liable  for  the 
distributive  share  of  the  personal  property  due  to  relator 
Susan  in  the  hands  of  the  administrator,  R.  L.  Paschall,  at 
the  March  Term,  1862,  of  the  County  Court  of  Franklin ; 
that  no  portion  of  said  distributive  share  came  into  his  hands 
as  guardian. 

4.  The  referee  fails  to  credit  the  defendant  Fenner  Thar- 
ington with  $67.65,  paid  J.  R.  Glenn  for  the  relator  iVillis 
in  1869. 

The  case  being  heard  upon  the  exceptions  and  report,  the 
Court  allowed  exception  4  of  the  plaintiffs,  and  overruled 
exceptions  1,  2,  3,  5  and  6,  to  which  ruling,  allowing  excep- 
tion 4,  the  defendants  excepted.  The  Court  further  gave 
judgment  overruling  the  exceptions  1,  2,  3  and  4  of  the  de- 
fendants, to  which  the  defendants  also  excepted. 

It  appearing  from  the  facts  that  the  guardian  had  expended 
more  money  on  behalf  of  the  relator  Susan  than  the  income 
of  the  estate,  the  defendants  insisted  that  the  money  so  ex- 
pended was  spent  for  the  actual  necessities  of  the  ward,  but 
the  guardian  had  obtained  no  order  of  Court  allowing  him 
to  infringe  upon  the  corpus  of  the  estate.  His  Honor  ruled 
that  the  guardian  could  not  be  allowed  for  these  expendi- 
tures on  a  settlement  with  his  ward,  to  which  the  defendants 
excepted. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

Mr.  C  M.  Cooky  for  the  plaintiff. 
Mr.  N.  Y,  GuUxfy  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  It  was  entirely  proper 
that  all  the  evidence  before  the  referee  should  be  before  the 
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Court  in  determining  upon  his  findings.  There  is  no  cause 
furnished  to  the  defendants  for  complaint  of  the  action  of 
the  Judge  in  re-committing  the  report,  and  it  is  sustained. 

It  is  a  well  settled  principle  that  in  the  management  of 
the  trust  estate  committed  to  the  guardian,  he  will  not  be 
allowed  to  use  more  than  the  accruing  profits  in  the  main- 
tenance and  education  of  his  ward,  except  with  the  sanction 
of  the  Court,  or  in  extreme  cases  and  of  urgent  necessity- 
The  law  is  so  explicitly  declared  by  the  Court,  Ruffin,  C.  J., 
delivering  the  opinion,  in  Long  v.  Norcum,  2  Ired.  Eq.,  354, 
and  so  universally  accepted  and  acted  on  since,  that  we  deem 
it  needless  to  look  elsewhere  for  precedent  or  authority. 

The  Court  say  that  while  it  is  not  an  inexorable  rule  to 
refuse  to  allow  expenditures  that  encroach  upon  the  princi- 
pal estate,  unless  the  previous  authority  to  do  so  has  been 
given  by  the  Chancellor,  so  as  to  admit  of  no  exceptions,  as 
he  has  often  taken  part  of  the  capital  for  the  present  benefit 
of  the  ward,  and  in  cases  where  such  sanction,  if  asked  in 
advance,  would  be  unhesitatingly  given,  sustain  such  ex- 
penditure when  ipade  under  the  circumstances  by  the  guard- 
ian acting  without  permission.  And  this  may  be  done  when, 
in  the  language  of  the  Court,  "  from  the  possession  of  the 
property  the  infant  cannot  be  entitled  to  maintenance  as  a 
pauper,  and  from  mental  imbecility  or  want  of  bodily  health 
or  strength  he  cannot  be  maintained  from  the  profits  of  his 
property,  nor  put  out  apprentice  and  maintained  by  his 
master.  In  such  a  case,  while  there  is  any  part  of  the  estate^ 
it  must  be  used  to  keep  the  unfortunate  infant  alive." 

In  that  case  the  property  consisted  of  a  single  slave  worth,, 
perhaps,  $300,  and  during  the  guardianship  others  were  born 
until  their  aggregate  value  was  nearly  $1,500,  and  the  princi- 
pal was  not  only  not  diminished  by  the  disbursement,  but 
largely  augmented  in  value,  so  that  if  the  increase  be  con- 
sidered, there  was  in  fact  no  encroachment  upon  the  prin- 
cipal. 
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There  are  no  such  necessities  shown  in  the  present  ease, 
and  the  general  rule  must  prevail.  It  may  be  that  an  invest- 
ment in  the  education  and  training  of  the  infant  for  the 
duties  and  pursuits  of  mature  life  would  be,  and  generally 
it  is,  far  more  valuable  to  him  than  the  money  thus  expended 
would  be  if  retained  and  paid  him  after  arrival  at  age,  but 
until  the  General  Assembly  shall  otherwise  provide,  the  law 
must  be,  enforced  as  it  has  come  down  from  the  past,  and  in- 
fants must,  beyond  income,  make  their  own  struggles  to 
acquire  knowledge,  or  their  guardian  must  expend  their 
moneys,  and  in  the  words  of  the  opinion,  "  depend  on  the 
sense  of  honor  and  justice  of  the  ward  and  his  living  to  come  of 
age." 

In  this  connection,  however,  it  may  be  observed  that  the 
proceeds  of  the  sale  of  land  in  the  distribution  among  the 
tenants  is  principal,  and  the  accruing  profits  or  interest 
thereon  could  be  used  in  the  support  of  the  ward  up  to  the 
time  of  her  marriage,  and  that,  thereafter  arising,  would  be- 
long to  the  husband  as  tenant  by  the  courtesy,  and,  if  re- 
ceived by  him,  could  not  constitute  a  claim  against  the 
guardian. 

We  are  next  to  consider  the  matters  embraced  in  the  over- 
ruled exceptions  of  the  defendant  to  the  account. 

The  first  and  second  of  defendant's  exceptions  are  over- 
ruled, the  irrelevancy  of  the  objectionable  testimony,  not 
having  so  far  ^  we  can  see  any  misleading  tendency  upon 
the  mind  of  the  referee,  and  the  other  too  vague  in  terms. 
Oiirrie  v.  McNeill,.  83  N.  C,  176;  Morrison  v.  Baker,  81 
N.  C,  76. 

The  third  exception  to  the  report  is  that  the  guardian  is 
charged  with  the*entire  amount  of  the/em^  relator^s  distrib- 
utive share  in  her  father's  estate,  when  it  never  went  into 
his  hands. 

The  ground  of  this  exception  is  that  no  final  account  was 
filed  by  the  administrator  until  1862,  more  than  two  years 
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after  marriage,  when  the  fund,  under  the  law  then  in  force, 
became  the  property  of  the  husband  on  his  reducing  it  to 
possessions,  and  that  the  loss  from  insolvency  is  the  result  of 
his  neglect  and  delay  in  collecting  and  not  that  of  the  guard- 
ian, and  this  on  the  principle  enunciated  in  State  v.  Skinner, 
3  Ired.,  564. 

This  case  decides  that  the  mere  neglect  of  a  collecting 
oflBcer  to  collect  a  solvent  debt — it  remaining  good  and  no 
actual  loss  sustained  by  reason  of  the  delay,  such  as  the  in- 
tervention of  the  statute  of  limitations  and  the  like — until 
the  making  the  change  by  statute.  Rev.  Code,  Ch.  78,  §  3, 
did  not, charge  him  with  the  debt,  but  only  with  nominal 
damages.     See  also  Willey  v.  Eure,  8  Jones,  320. 

Again,  while  it  does  not  distinctly  appear  in  the  report 
that  Robert,  the  administrator,  was  entirely  solvent  when 
his  final  account  was  rendered  and  the  debt  could  have 
been  collected,  it  seems  to  have  been  so  assumed  by  the 
referee  and  that  insolvency  afterwards  supervened  in  con- 
sequence of  the  general  wreck  of  property  brought  about 
by  the  war;  and  while  the  plaintiff  Willis,  by  his  inaction, 
is  quite  as  blamable  for  the  loss  as  the  guardian,  it  may  be 
that  letting  the  indebtedness  rest  upon  the  security  of  the 
administration  bond,  seemed  to  both  as  safe  a  course  of  ac- 
tion as  collecting  the  money  would  have  been,  and  the  gen- 
eral destruction  of  property  and  especially  of  the  currency  in 
use  that  followed,  seems  to  justify  what  was  done,  or  rather 
left  undone.  We  do  not  think  the  defendant  should  be  held 
liable  for  more  than  nominal  damages  for  the  imputed  neg- 
lect to  have  a  settlement  with  the  administrator,  and  espe- 
cially in  view  of  the  subsequent  course  of  the  husband  in 
letting  the  debt  remain,  the  contrary  of  which  would  be  to 
make  the  guardian  an  insurer  or  guarantor. 

The  last  exception,  in  view  of  what  is  said,  becomes  of  no 
importance  in  the  result. 
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The  guardian  is  charged  with  the  money  derived  from  the 
sale  of  the  land,  and  interest  thereon.  The  interest  is  in- 
come and  should  be  applied  to  the  disbursements  and 
charges  for  the  ward^s  support,  and  if  consumed  thereby,  the 
guardian  is  not  chargeable  therefor.  And  so  since  the  mar- 
riage and  during  the  husband's  life,  he,  as  tenant  by  the 
courtesy,  is  entitled  to  the  accrued  interest,  hi»  mfe  only  to 
the  unimpaired  principle  at  his  death. 

The  referee  finds  that  in  general  terms  the  defendant  Fen- 
ner  is  personally  indebted  to  the  relator  Willis,  and  then 
very  properly  holds,  that  as  the  action  is  upon  the  guardian 
bond,  these  personal  accounts  between  them  are  oufside  the 
reference,  and  he  disregards  them. 

The  defendant  Fenner  in  his  answer,  says  he  never  re- 
ceived any  of  his  ward's  personal  estate,  and  that  the  money 
derived  from  the  land  was  expended  in  part  for  the  feme 
relator,  and  the  residue  for  her  husband,  and  that  to  this 
extent  he  is  primarily  liable  in  exoneration  of  himself,  and 
that  he  is  solvent. 

The  facts  in  reference  to  this  matter  are  not  before  us  in 
the  report,  and  to  enable  us  to  pass  on  the  question,  ought 
to  be  ascertained.  If  it  be  true,  it  would  not  relieve  the 
guardian  from  the  consequences  of*  his  mal-administration 
of  the  trust,  but  to  avoid  another  suit,  this  liability,  if  incur- 
red by  said  Willis,  should  be  adjusted  in  the  action. 

The  liability  of  a  husband  to  account  to  the  heirs  at  law 
of  his  deceased  wife  for  a  fund  received  by  him  from  a  sale 
of  her  land  is  decided  in  the  case  of  Scull  v.  JemigaUy  2  Dev. 
&  Bat.  Eq.,  144.  This  inquiry  may  be  determined  upon  a 
re-reference,  rendered  necessary  in  reforming  the  account 
according  to  this  opinion. 

To  this  end  the  cause  is  remanded  and  judgment  reversed. 

Error. 
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THOMAS  BOWEN  v.  EMMA  FOX,  Ex'r  of  WiUiam  Fox. 
ATppeal-O^ixyrari-Negligen^. 

1.  It  seems  that  the  proper  way  to  obtam  relief  against  a  judgment  of 

the  Supreme  Ck>urt  dismissing  an  appeal,  where  the  dismissal 
turned  upon  a  question  of  law,  is  by  a  petition  to  rehear  and  not 
by  a  motion  to  reinstate. 

2.  A  motion  to  reinstate  an  appeal  will  not  be  allowed,  nor  will  a  oertio- 

rari  be  granted  where  it  appears  that  the  appellant  has  lost  his 
appeal  by  negligently  failing  to  give  the  necessary  undertaking 
within  the  prescribed  time. 

3.  A  memorandum  of  the  Clerk,  evidently  not  made  by  the  order  of  the 

Court,  appearing  in  the  record  proper,  will  not  be  allowed  to  pre- 
vail over  a  distinct  statement  of  fact  in  the  case  on  appeal. 

(Davis,  J.,  dissenting.) 

This  was  a  motion  to  reinstate  an  appeal  and  for  the 
writ  of  certiorari  made  at  this. term. 
The  case  is  stated  in  the  opinion. 

Mr.  Geo.  H.  Snow^  for  the  plaintiff. 

Messrs.  J.  B.  BcUchelo^*  and  John  Devereiix,  Jr.,  for  the  de- 
fendant. 

Merrimon,  J.  The  plaintiff  obtained  judgment  against 
the  defendant  in  the  Superior  Court  of  the  County  of  Vance 
at  May  Term,  1887,  from  which  the  defendant  appealed  to 
this  Court.  By  consent  of  counsel,  the  defendant  had  until 
the  first  day  of  July  following  to  give  the  necessary  under- 
taking on  appeal,  but  such  undertaking  was  not  given  until 
the  22d  day  of  August  next  thereafter. 

At  the  Fall  Term  of  1887  of  this  Court,  the  appeal  having 
been  docketed  here,  the  plaintiff  moved  to  dismiss  the  same 
upon  the  ground  that  the  undertaking  on  appeal  had  not 
been  given  within  the  time  allowed  by  law  as  extended  by 
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the  parties,  and  the  motion  was  allowed.  Boweny,  Fox,  Ex., 
98  N.  C,  396. 

At  the  present  term  the  defendant  moved  to  reinstate  the 
appeal  on  the  docket,  and  have  the  same  heard  and  deter- 
mined, suggesting  that  it  had  beenimprovidently  dismissed, 
and  the  Court's  attention  was  directed  to  an  entry  on  the 
record  in  respect  to  the  appeal  in  these  words :  "  It  is  allowed 
upon  his  giving  bond  according  to  law  in  the  sum  of  $50, 
with  A.  C.  Zollicoffer  as  surety,  said  bond  is  duly  executed, 
and  is  herewith  sent."  But  it  likewise  appears  in  the  ciise 
stated  on  appeal  that  "  by  consent  of  plaintiff's  counsel  de- 
fendant is  given  until  the  first  day  of  July  next  to  file  said 
undertaking." 

And  it  was  conceded  on  the  argument  of  the  motion  to 
dismiss  the  appeal,  that  the  undertaking  was  not  given  until 
the  22d  day  of  August,  1887;  it  is  so  stated  in  the  defend- 
ant's petition  for  the  writ  of  certiorari,  presently  to  be  con- 
sidered, and  it  so  appears  from  the  affidavits  filed  with  this 
petition.  There  is  no  question  that  the  undertaking  was  in 
fact  not  given  until  the  day  last  mentioned.  But  it  is  ear- 
nestly contended  that  the  Court  is  bound  by  the  recital  in 
the  record  first  above  recited — that  the  record  is  conclusive. 

There  might  be  more  plausibility  in  this  contention  if  the 
recital  affirmatively  appeared  to  be  that  of  the  ('ourt,  or  that 
the  entry  was  made  by  its  order;  but  it  is  manifest  that  the 
material  part  of  it  was  simply  a  memorandum  of  the  Clerk, 
whose  duty  it  was  to  take  the  undertaking.  He  made  the 
minute,  no  doubt,  on  the  day  the  undertaking  was  given, 
without  entering  the  date  of  the  same.  The  last  sentence  of 
it  could  have  no  consistency  with  any  pertinent  order  of  the 
Court.  Indeed,  it  did  not  need  to  have  been  put  on  the 
record  at  all.  It  noted  nothing  to  be  done  by  the  Court  and 
nothing  to  be  attributinl  to  it,  unless  it  appeared  in  some 
affirmative  way  to  be  of  it.     The  case  stated  on  appeal  states 
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the  facts,  no  doubt,  and  it  is  not  inconsistent  with  the  record 
proper,  or  the  facts  of  the  matter  apart  from  the  record. 

As  it  is  not  the  duty  of  the  (burt  to  receive  the  undertak- 
ing, if  it  does,  as  it  may,  this  must  appear — not  by  implica- 
tion— but  affirmatively.  State  v.  Wagner,  91  N.  C,  521.  So 
that  the  motion  to  reinstate  the  appeal  upon  the  docket  can- 
not be  allowed. 

It  may  be  questioned  whether  a  motion  to  reinstate  on 
the  docket  an  appeal  dismissed,  is  a  proper  remedy,  where 
the  dismissal  turned  upon  a  question  of  law  r.iised.  It  would 
seem  that  in  such  case  the  proper  remedy  would  be  an  ap- 
plication to  re-hear  the  motion  to  dismiss. 

Thecaseof  Wileyv.  iogran,  94  N.C.,  564,  was  not  like  this  one. 
The  appeal  in  that  case  was  dismissed  lipon  the  ground  that 
the  record  had  not  been  printed — simply  the  requirement  of 
a  rule  of  Court  had  not  been  complied  with — and  a  motion 
to  reinstate  the  appeal  was  considered  and  allowed  at  the 
term  next  after  the  dismissal.  It  referred  to  neglect  of  coun- 
sel in  this  Court  in  respect  to  matters  that  ordinarily  do  not 
come  within  the  sphere  of  professional  duty. 

The  defendant  also  filed  her  petition  praying  that  the  writ 
of  certiorari  be  allowed  in  her  favor  as  a  substitute  for  her 
appeal  so  lost.  We  are  constrained  to  deny  this  application. 
It  is  not  suggested  that  the  appeal  was  lost  or  that  the  peti- 
tioner suffered  prejudice  in  respect  thereto  by  anything  said 
or  done  by  the  plaintiff  or  his  counsel.  The  defendant  made 
her  counsel  her  agent  to  give  the  necessary  undertaking, 
and  she  must  be  bound  by  his  laches.  She  and  he  resided 
in  the  town  of  Henderson,  near  the  office  of  the  Clerk  whose 
duty  it  was  to  take  it.  It  might  have  been  given  in  ten 
minutes.  The  time  to  give  it  was  extended  by  consent  of 
plaintiff  more  than  a  month,  yet  it  was  not  given  until  after 
the  lapse  of  more  than  two  months.  The  excuse  given  for 
such  delay  is,  that  the  agent  was  absent  in  a  distant  city  at- 
tending his  wife  who  was  ill,  and  there  for  medical  treat- 
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ment  until  after  the  lapse  of  the  time  allowed.  It  does  not 
appear  that  his  absence  was  really  necessary  or  continuous. 
But  on  the  contrary,  it  appears  that  he  was  not  there  con- 
tinuously ;  that  he  was  at  his  place  of  business,  and  '*  at- 
tended to  considerable  legal  business  in  his  law  office"  dur- 
ing that  time.  Moreover,  it  appears  that  he  had  a  clerk  in 
his  office  and  several  associate  counsel — one  of  them  residing 
in  the  same  town,  and  the  others  within  easy  reach  of  it.  He 
might  easily,  if  he  found  it  inconvenient  for  any  cause  to 
give  his  personal  attention  to  the  matter  of  the  undertaking, 
have  requested  one  of  them  to  give  it  prompt  attention.  It 
does  not  appear  that  he  did.  To  file  the  undertaking  re- 
quired but  a  few  minutes,  but  it  w^as  important — emergent — 
to  file  it  within  the  time  allowed.  The  failure  to  do  so  was 
not  constrained ;  there  was  manifest  neglect  in  contempla- 
tion of  law,  whether  it  was  occasioned  by  inadvertence  or 
forgetfulness,  and  as  a  consequence  important  rights  of  the 
plaintiff  supervened  that  are  not  within  our  control.  We 
are  not  at  liberty  to  overlook  such  neglect  of  the  defendant, 
while  the  plaintiff  insists  upon  his  rights  growing  out  of  it. 
The  authorities  cited  and  relied  upon  by  the  counsel  of  the 
plaintiff  are  strongly  in  point.  Winbom  v.  Byrdy  92  N.  C, 
7;  Char  chilly.  Insurance  Company  y  Id.  yi85;  Tm*ner\.  (^inUy 
Id.,  501. 

The  motion  to  reinstate  the  appeal  must  be  denied,  and 
the  petition  dismissed. 

Davis,  J.,  (dissenting'.  I  cannot  concur  in  the  refusal  to 
grant  the  writ  of  certiorari.  Accepting  the  construction  placed 
by  this  Court  upon  chapter  121  of  the  Acts  of  1887  as  settled 
by  the  decision  in  this  case  at  the  last  term,  and  without 
questioning  that  decision,  I  think  the  affidavits  and  the 
record  made  a  part  of  the  affidavit  of  the  defendant  disclose 
facts  which  entitle  the  defendant  to  the  writ. 
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It  appears  from  the  record  that  the  security  offered  when 
the  appeal  was  taken  was  accepted  as  suflBcient,  the  bond 
was  executed  before  the  appeal  was  sent  up,  so  no  harm  came 
or  could  have  come  to  the  appellee  by  reason  of  the  fact  that 
it  was  not  executed  within  the  time  named ;  for  it  was  not  a 
bond  to  stay  execution,  and  that  could  have  been  issued  as 
well  after  as  before  the  execution  of  the  bond  for  costs. 

If  the  merits  are  with  the  plaintiff,  he  is  protected  and  can 
lose  nothing  by  the  trial ;  but  if  with  the  defendant,  as  she 
alleges,  then  she  suffers  loss  without  remedy,  by  a  failure  to 
comply,  technically,  with  the  letter  of  a  statute  strictly  con- 
strued, which,  I  think,  was  intended  to  secure  the  trial  of 
causes  upon  their  merits,  and  which  should  therefore  be  lib- 
erally construed. 


WILinNGTON  &  WELDON  RAILROAD  COMPANY  v.  C.  C.  SMITH. 
Chndemnation  of  Land — Appraisement — Presiimption. 

1.  The  sum  assessed  against  the  owner  of  land  over  which  a  railroad  is 

constructed,  for  benefits  arising  therefrom,  cannot  exceed  that 
which  may  be  assessed  in  his  favor  for  damages,  and  must  be  for 
those  benefits  which  are  special  to  the  owner,  and  not  such  as  he 
shares  in  common  with  other  persons. 

2.  It  is  not  necessary  that  the  commissioners  appointed  to  assess  benefits 

and  damages  should  set  forth  in  their  award  the  particulars  in 
which  they  consisted  ;  and  nothing  to  the  contrary  appearing,  it 
will  be  presumed  that  they  acted  upon  the  proper  rules  in  estima- 
ting the  assessments. 

This  is  a  summary  proceeding  to  comdrmn  land,  which 
was  heard  upon  exceptions  to  report  of  Commissioners  by 
MerriTnon,  J.,  at  Fall  Term,  1887,  of  Nash  Superior  Court. 
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The  plaintiflF  company  proposing  to  run  a  branch  railroad 
from  a  point  at  Rocky  Mount  on  its  own  track  towards  and 
by  the  town  of  Nashville  in  its  southwestern  extension,  and 
being  unable  to  come  to  an  agreement  with  the  defendant 
as  to  the  purchase  of  the  right  of  way  over  lands  owned  by 
him  in  the  line  of  survey,  applied  to  the  Superior  Court  for 
the  appointment  of  five  commissioners  to  examine  the  land 
to  be  condemned  and  assess  the  value  thereof  in  damages  to 
the  defendant,  as  also  the  value  in  benefits  to  accrue  thereto 
from  the  construction  of  the  road. 

No  answer  was  put  in  to  the  petition,  and  the  order  of  ap- 
pointment as  asked,  and  for  the  purposes  mentioned,  was  ac- 
cordingly made,  and  with  the  consent  of  the  defendant,  who 
had  been  duly  served  with  notice  of  the  intended  application. 

The  commissioners,  or  "jurors  "  as  they  are  called  in  the 
record,  met  on  the  premises,  the  defendant  being  present,  ex- 
amined the  same  and  made  report  as  follows : 

"  We  the  undersigned  jurors,  appointed  by  John  T.  Mor- 
gan, Clerk  of  the  Superior  Court  of  Nash  County,  to  assess 
the  damages  on  C.  C.  Smith's  lands  by  reason  of  the  railroad 
running  through  the  same,  do  hereby  make  the  following 
report: 

Damages  $12.50  per  acre I  92.75 

Benefit  derived  from  said  road 300.00 

All  of  which  is  respectfully  submitted. 

Sept.  22d,  '86."  (Signatures.) 

The  defendant  filed  exceptions  to  the  report,  which  may 
be  summarized  thus : 

1.  For  that  too  low  an  estimate  is  put  upon  the  value  of 
th«  land.    (This  exception  was  afterwards  withdrawn.) 

2.  For  that  in  the  estimate  of  accruing  benefits  the  de- 
fendant's claim  to  compensation  for  the  easement  acquired 
is  extinguished,  and  that  entering  into  the  excessive  valua- 
tion were  benefits  not  specially  pertaining  to  hirh  considered 
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and  acted  on.  The  Clerk,  exercising  the  functions  of  the 
Superior  Court,  after  a  recital  of  the  proceeding  in  his  adju- 
dication, overruled  the  exception,  confirmed  the  report  and 
condemned  the  "seven  and  one  half  acres"  described  in  the 
report  for  the  uses  of  the  railroad,  from  which  the  defendant 
appealed  to  the  Superior  Court  in  term  time.  Upon  the 
hearing  before  the  Judge  he  rendered  the  following  judg- 
ment: 

"This  cause  coming  on  to  be  heard,  the  defendant  with- 
drew his  exceptions  to  so  much  of  the  report  as  fixed  the 
amount  of  damages  at  $12.50  per  acre  for  seven  and  one  half 
acres,  $92.75,  and  moved  for  judgment  for  said  sum,  with 
interest  from  22d  September,  1886.  The  Court  being  of  the 
opinion  that  the  charge  for  benefits  was  too  vague,  in  that 
the  report  does  not  state  of  what  the  benefits  consisted, 
oflFered  to  the  plaintiff  to  recommit  the  matter  to  the  jury,  to 
the  end  that  they  might  state  the  particular  benefits  derived, 
the  plaintiffs  declining  to  ask  for  this : 

It  is  therefore  ordered  and  adjudged  by  the  Court,  that 
the  defendant  recover  of  the  plaintiff  ninety  two  dollars  and 
seventy-five  cents  ($92.75),  with  interest  thereon  from  22d 
September,  1886,  and  the  cost  of  this  proceeding. 

From  this  judgment  the  plaintiff  appealed. 

Mr.  J.  Battle,  for  the  plaintiff. 

Mr.  C.  M.  Cook,  filed  a  brief  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  There  is  no  contro- 
versy as  to  the  regularity  of  the  proceeding  for  the  condem- 
nation to  the  use  of  the  plaintifl*  of  the  right  of  way  over  the 
defendant's  land  for  the  purpose  of  constructing  and  opera- 
ting the  projected  branch  road,  and  the  only  point  brought 
up  for  review  is  the  rejection  of  the  estimate  of  advantages 
to  the  defendant  because  of  the  vagueness  in  the  report. 


134  IN  THE  SUPREME  COURT. 


Railroad  v.  Smith. 


It  is  not  disputed,  but  in  the  briefs  of  counsel  of  the  re- 
spective parties  conceded,  that  the  benefits  conferred  upon 
the  owner  of  the  land  from  the  building  of  the  road,  the 
value  of  which  is  to  go  in  the  lessening  his  claim  for  damages 
resulting  from  taking  and  condemning  his  property,  are  not 
such  as  he  shares  in  common  with  other  land  owners  or  near 
residents,  but  such  as  are  special  to  himself,  and  the  allow- 
ance cannot  extend  beyond  the  extinguishment  of  the  claim 
for  compensation  for  the  property  taken,  nor  constitute  a 
counter  claim  for  the  excess.  AsheviUe  v.  Johnston,  71  N.  C, 
399,  and  other  cases  referred  to  in  appellant's  brief. 

But  it  is  assumed  in  the  absence  of  any  evidence  to  the 
contrary,  and  we  think  rightfully  assumed,  that  the  commis- 
sioners understood  anil  acted  upon  the  proper  rule  in  esti- 
mating the  value  of  these  benefits,  inasmuch  as  the  defend- 
ant was  present  and  did  not  then  insist  upon  a  different  rule 
of  admeasurement  of  the  benefits,  nor  does  he  state  that 
ground  of  objection  in  his  exception  to  the  report,  at  least 
with  any  particularity,  if  at  all. 

The  exception  is  for  that  the  commissioners  in  the  assess- 
ment took  into  consideration  the  supposed  benefits  which 
might  arise  from  the  construction  of  said  branch  road,  and 
while  they  said  the  defendant's  land  was  damaged  to  the 
extent  of  7  acres  at  $12.50  per  acre,  they  extinguished  it  in 
the  estimate  of  benefits  "  which  defendant  is  advised  and  be- 
lieves is  unlawful." 

We  do  not  concur  in  the  opinion  of  the  Judge  that  greater 
particularity  is  required,  and  that  the  report  ought  to  have 
shown  in  what  the  "  benefits"  estimated  consists.  A  general 
verdict  is  sufficient  unless  error  enters  into  it,  and  if  such 
there  were  it  ought  to  appear.  The  response  meets  the  er- 
ror, and  if  it  did  not  objection  should  have  been  made  when 
the  report  was  submitted. 

There  is  error,  and  this  will  be  certified  for  further  action 
in  the  Court  below. 

Error. 
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E.  G.  McDANIEL  v.  ROBERT  ALLEN  et  al. 

AgricuUural  Liea — Mortgage — Claim  and  Delivery — Judg- 
ment— Contract — Evidence, 

Where  A,  the  tenant  of  P,  executed  to  M  an  agricultural  lien  to  secure 
advances  on  the  crops  to  be  grown  on  the  land  of  P,  and  the  latter 
at  the  same  time  agreed  with  M  to  release  three  bales  of  cotton  to 
be  grown,  and  upon  which  he  claimed  he  held  a  prior  lien  ;  Held  : 

1.  That  the  declarations  of  P  made  after  suit  was  brought  that  M  should 

have  the  three  bales  of  cotton,  was  irrelevant. 

2.  That  as  no  particular  bales  of  cotton  had  been  specifically  set  apart  to 

be  released  by  P,  M  could  not  maintain  an  action  against  him  for 
the  recovery  thereof ;  and  that  his  remedy,  if  any,  was  for  the 
breach  of  contract  to  release. 

Civil  action  for  the  recovery  of  personal  property,  tried 
before  Connor,  J.,  at  March  Term,  1887,  of  the  Superior 
CJourt  of  Jones  County. 

In  February,  1883,  the  defendant  Allen  executed  to  the 
plaintiff  an  agricultural  lien  on  the  crops  of  corn,  cotton,  &c., 
to  be  raised  by  him  "during  the  year  1883,  on  the  lands  of 
J.  C.  Parker,  or  elsewhere,"  to  secure  advancements  to  the 
amount  of  $300.  By  the  same  instrument  there  was  also 
conveyed  two  horses,  a  buggy  and  other  personal  property 
as  additional  security.  At  the  same  time  J.  C.  Parker  wrote 
to  the  plaintiff  as  follows:  "I  will  release  three  bales  of 
cotton  for  Bob  to  pay  you  on  the  horse  he  bought  of  you  ; 
the  bales  shall  weigh  500  each."  It  is  admitted  that "  Bob" 
meant  the  defendant  Allen. 

On  the  same  day  that  the  summons  was  issued  in  this 
action  the  plaintiff  sued  out  claim  and  delivery  for  the  per- 
sonal property  mentioned  in  the  lien  executed  to  him  by 
the  defendant  Allen,  and  it  was  seized  by  the  Sheriff. 

The  crop  was  replevied  by  the  defendant  Parker,  and  the 
other  personal  property  was  delivered  to  the  plaintiff. 
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After  the  complaint  was  filed,  the  defendants  Parker  & 
Simmons  were  permitted  to  interplead,  and  they  filed  an 
answer  alleging  ownership  of  the  crops  in  themselves. 

At  Spring  Term,  1887,  the  plaintiff  filed  an  amended 
complaint  alleging  indebtedness  of  defendant  Allen  for  sup- 
plies advanced  to  enable  him  to  make  a  crop  in  1883,  on 
the  lands  of  the  defendant  Parker. 

The  defendants  Parker  &  Simmons  also  filed  an  amended 
answer,  in  which  it  is  admitted  that  the  defendant  Parker 
agreed  to  release  his  claim  as  landlord  to  three  bales  of  cot- 
ton to  b(»  raised  by  Allen  to  be  applied  to  the  payment  of  a 
horse  sold  to  said  Allen  by  the  plaintiff,  but  they  say  the 
plaintiff  had  other  security  primarily  liable  for  said  debt, 
which  he  had  seized  and  sold  and  purchased  himself,  and 
which  should  be  so  applied. 

The  plaintiff  introduced  as  evidence  the  lien  which  also 
included  the  mortgage  of  personal  property,  the  paper  writ- 
ten by  Parker  releasing  three  bales  of  cotton,  the  note  of 
Allen  for  $300,  and  also  himself  as  a  witness,  to  show  that  he 
sold  to  Allen  a  horse  and  buggy  and  took  the  note  for  $300 
and  the  mortgage  and  release  from  Parker ;  that  Allen  was 
Parker's  tenant,  and  used  the  horse  in  making  the  crop ; 
that  he  made  no  other  advancements ;  that  he  seized  and 
sold  the  personal  property  for  $140,  and  that  Allen  owed 
him  $188  on  his  note;  that  more  than  three  bales  of  cotton 
were  raised  by  Allen,  and  three  bales  were  worth  $142. 

For  the  defendants  Parker  &  Simmons  there  was  evidence 
to  show  indebtedness  from  Allen  to  them  to  a  considerable 
amount,  which  was  a  lien  upon  or  secured  by  a  mortgage  on 
the  crop. 

The  plaintiff  was  recalled  as  a  witness,  and  offered  to  show 
that  after  the  cotton  was  seized  the  defendant  Parker  prom- 
ised that  he  should  have  three  bales  of  cotton. 

This  was  objected  to  by  the  defendants  as  irrelevant,  and 
excluded  by  the  Court,  and  plaintiffs  excepted. 
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The  following  issues  were  tendered  by  the  plaintiff  and 
assented  to  by  defendants: 

"  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  three  bales  of  cotton  of  the  crop  if  made  by  Robert  Allen 
during  the  year  1883  on  the  lands  of  defendants?" 

The  Court  instructed  the  jury  that  upon  the  testimony  the 
plaintiff  was  not  entitled  to  recover.   The  plaintiffs  excepted. 

The  plaintiffs  moved  for  judgment  against  Robert  Allen 
for  $188  and  for  the  personal  property  described  in  the  com- 
plaint, the  same  having  been  delivered  to  him,  the  plaintiff, 
by  the  Sheriff.  This  judgment  was,  without  objection,  ren- 
dered. The  plaintiff  then  moved  for  judgment  against  the 
sureties  on  the  undertaking  given  by  defendant.  The  Court 
denied  this  motion,  because  it  was  conceded  that  the  plain- 
tiff had  takqn  possession  of  and  sold  the  property.  The  plain- 
tiff excepted. 

The  Court  then  rendered  the  judgment  which  appears  in 
the  record.     Plaintiff  appealed. 

Mr.  S.  W.  Isler,  for  the  plaintiff. 

Mr.  Clement  Manly,  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  The  first  exception  was 
to  the  exclusion  of  the  evidence  of  the  plaintiff  offered  to 
show  that  after  the  cotton  was  seized  the  defendant  Parker 
promised  that  he  should  have  three  bales  of  cotton. 

This  is  not  an  action  against  Parker  for  a  refusal  to  com- 
ply with  a  contract  or  promise  to  deliver  three  bales  of  cot- 
ton, but  an  action  of  claim  and  delivery,  and  the  only  issue 
presented  is  as  to  the  right  of  the  plaintiff  to  the  possession 
of  three  bales  of  cotton  of  the  crop  made  by  "  *  Bob'  Allen 
during  the  year  1883  on  the  land  of  the  defendant."  If  Par- 
ker had  agreed  to  deliver  three  bales  of  cotton  to  the  plain- 
tiff under  a  contract  of  sale,  or  if  he  had  conveyed  to  the 
plaintiff  by  mortgage  three  bales  of  cotton,  or  if,  as  was  pro- 
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posed  to  be  shown  in  this  case,  he  had  promised  that  the 
plaintiff  should  have  three  bales  of  cotton,  it  would  only 
have  given  to  him  the  right  to  sue  for  the  val^^e  of  three  bales 
of  cotton  if  not  delivered.  There  were  no  specific  three  bales 
of  cotton  identified  and  separated  from  all  other  cotton  con- 
veyed to  the  plaintiff,  or  promised  to  him,  and  to  which  he 
was  entitled  to  possession.  To  entitle  him  to  claim  and  de- 
livery the  cotton  must  be  identified. 

This  has  been  well  settled  since  the  "  Buggy  Case."  Blakely 
V.  Patrick,  67  N.  C,  40;  Atkinson  v.  Graves,  91  N.  C,  99,  and 
cases  cited.  Concede  that,  as  against  Allen,  who  executed 
the  agricultural  lien,  the  crop  to  be  raised  "  during  the  year 
1883  on  the  lands  of  J.  C.  Parker  or  elsewhere,"  was  suffi- 
ciently definite,  as  insisted  by  the  plaintiff,  to  enable  him  to 
maintain  claim  and  delivery  against  Allen  for  the  crop  so 
raised,  it  could  give  no  such  right  against  Parker  upon  his 
alleged  promise  that  the  plaintiff  should  "  have  three  bales 
of  cotton" ;  as  against  him,  the  plaintiff  at  most  could  only 
have  a  chose  in  action,  and  it  was  in  this  view  only  that  the 
case  of  Threadgill  v.  McLendon,  76  N.  C,  24,  and  other  cases 
cited  by  counsel  for  the  plaintiff,  were  applicable. 

The  evidence  offered  was  properly  excluded  as  irrelevant 
to  the  issue. 

We  can  see  no  error  in  the  instruction  of  his  Honor  that 
upon  the  testimony  the  plaintiff  was  not  entitled  to  recover, 
nor  can  we  see  any  error  in  the  refusal  of  the  Court  to  give 
judgment  against  the  sureties  on  the  undertaking  given  by 
the  defendant.  Only  the  crop  was  replevied  by  the  defend- 
ant Parker,  and  as  to  that  the  plaintiff  was  not  entitled  to 
possession. 

The  other  property  had  been  delivered  to  the  plaintiff  and 
sold  by  him. 

No  error.  Affirmed. 
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THE  MERCANTILE  TRUST  AND  DEPOSIT  COMPANY  OF  BAL- 
TIMORE et  al  V.  ATLANTIC  AND  NORTH  CAROUNA  RAIL- 
ROAD COMPANY  et  al. 

Trust  and  Trustees — Mortgage. 

1.  A  provision  in  a  deed  that  the  trustees  therein  named — to  whom  the 

property  is  conveyed  to  secure  an  indebtedness — shall  be  entitled 
to  just  compensation  for  all  services  which  they  may  render  under 
the  trust,  to  be  paid  by  the  vendor,  creates  no  lien  on  the  property 
conveyed  for  such  compensation. 

2.  It  seems  that  ordinarily  a  Court  will  not  decree  a  release  and  satis- 

faction of  the  indebtedness  and  property  until  a  proper  compen- 
sation has  been  made  to  the  trustees. 

This  is  a  civil  action,  heard  before  Merrimon,  J.,  upon  a 
motion  for  judgment  upon  the  pleadings,  at  September  Term^ 
1887,  of  Wayne  Superior  Court. 

The  plaintiffs  alleged  in  substance  that  the  defendant  cor- 
poration, in  18()8,  executed  to  Thomas  Bragg,  James  Bryce 
and  the  defendant  J.  F.  Pickerell,  a  mortgage  upon  its  road- 
bed, franchise  and  other  property  to  secure  a  bonded  indebt- 
edness of  about  two  hundred  thousand  dollars;  that  two  of 
the  trustees,  Bragg  and  Bryce,  having  died,  the  defendant 
John  H.  Dillard  was  appointed  in  the  stead  in  pursuance  of 
a  provision  in  the  mortgage;  that  the  indebtedness  thus 
secured  has  been  fully  paid  and  discharged  chiefly  by  the 
delivery  to  the  secured  creditors  of  other  bonds  issued  by 
the  defendant  corporation  and  secured  by  mortgage  in  the 
year  1887;  that  they  are  the  owners  or  have  some  interest 
in  the  last  named  bonds,  but  cannot  negotiate  the  same  be- 
cause the  defendant  trustees  refuse  to  execute  proper  deeds 
of  release  and  in  discharge  of  the  former  mortgage.  They 
ask  that  the  Court  adjudge  that  the  original  indebtedness  is 
paid  and  the  mortgage  to  secure  it  be  cancelled,  &c. 
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The  defendant  corporation  admits  all  the  allegations  in 
the  complaint  and  does  not  resist  the  relief  demanded,  but 
the  defendant  trustees,  while  admitting  the  payment  of  the 
bonds  as  alleged,  aver  that  by  the  terms  of  the  mortgage 
they  are  entitled  to  compensation  for  their  services,  which  is 
a  lien  upon  the  property  conveyed,  and  which  has  never 
been  paid ;  and  that  they  ought  not  to  be  required  to  exe- 
cute any  release  until  their  demands  are  satisfied. 

"The  answer  and  replication  were  filed  September  16, 1887. 
On  same  day  the  plaintiff  moved  for  judgment,  which  was 
resisted  by  defendant  Pickerell  on  the  ground  that  the  mat- 
ter was  not  properly  before  his  Honor  at  this  term,  and  that 
no  judgment  could  be  rendered  until  the  determination  of 
the  action.  His  Honor  made  the  following  order  or  judg- 
ment: 

•'This  action  coming  on  to  be  heard  at  this  term  of  the 
Court,  upon  the  complaint  and  answer  herein,  by  which  it 
is  admitted  that  the  mortgage  debt  secured  by  the  mortgage 
of  1868  has  been  paid :  It  is  ordered  and  adjudged  that  upon 
the  plaintiff's  filing,  or  causing  to  be  filed,  with  the  Clerk, 
to  be  approved  by  him,  a  justified  bond  in  the  sum  of 
$10,000,  to  secure  the  payment  of  such  sum  as  Pickerell 
shall  recover  in  this  action,  as  compensation  as  trustee,  the 
mortgage  or  deed  of  trust,  executed  in  1868  by  the  Atlantic 
and  North  Carolina  Railroad  Company  to  J.  F.  Pickerell, 
James  Bryce  and  Thomas  Bragg,  shall  be  deemed  to  be  fully 
discharged  and  satisfied,  and  the  same  shall  be  cancelled; 
and  the  Clerk  shall,  upon  the  filing  said  justified  bond,  cause 
to  be  recorded  in  the  Register's  oflSce  of  Wayne,  Lenoir, 
Jones,  Craven  and  Carteret  counties  a  copy  of  this  judgment, 
and  that  the  same  shall  have  the  same  force  and  effect  as  a 
formal  satisfaction  of  record  of  said  mortgage  or  deed  of 
trust  made  by  the  present  trustees,  John  H.  Pickerell  and 
John  H.  Dillard ;  and  this  action  be  retained  for  further  di- 
rections." 
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From  which  the  defendant  Pickerell  appealed. 

jtfr  John  W.  Hinsdale,  for  the  plaintiffs. 

Mr.  J.  B.  Baichelor,  for  the  defendant  Pickerell. 

Merrimon,  J.  The  subject  matter  of  this  action  is  wholly 
equitable  in  its  nature,  the  purpose  being  to  have  a  mort- 
gage of  the  defendant  corporation  therein  named,  which  had 
been  in  effect  discharged  by  the  payment  of  the  debt  secured 
by  it,  formally  discharged  by  proper  acknowledgment  of  the 
trustees  named  in  it.  The  principal  parties  are  the  plaintiff 
and  the  defendant  corporation,  and  the  latter  answering  con- 
fesses the  complaint.  .The  appellant,  who  is  one  of  the  trus- 
tees of  the  mortgage,  while  admitting  in  his  answer  that  the 
mortgage  debt  has  been  paid,  insists  that  he  is  entitled  to  be 
compensated  the  sum  of  five  thousand  dollars  for  his  services 
as  such  trustee,  and  that  he  has  a  lien  upon  the  property 
embraced  by  the  mortgage,  which  cannot  be  discharged  until 
his  compensation  shall  be  ascertained  and  paid.  lie  claims 
that  his  lien  arises  by  virtue  of  the  following  provision  of  the 
mortgage :  ''  That  each  of  the  said  trustees  shall  be  entitled 
to  just  compensation  for  all  services  which  he  in  common 
with  his  associates,  or  either  of  them,  or  otherwise,  may  here- 
inafter render  under  the  trust  created  by  these  presents,  which 
compensation  shall  be  paid  by  the  party  of  the  first  part," 
who  was  the  defendant  corporation. 

This  provides  for  compensation,  but  there  is  no  provision 
or  clause  of  the  mortgage  that  such  compensation  shall  con- 
stitute a  part  of  the  mortgage  debt,  or  that  it  shall  be  a  lien 
of  any  nature  upon  the  property  embraced  by  the  mortgage. 
The  most  that  could  be  claimed  was  that  the  Court,  when  its 
aid  should  be  asked,  would  not,  in  the  exercise  of  a  sound 
and  just  discretion,  compel  the  trustees  to  acknowledge  the 
satisfaction  and  discharge  of  the  mortgage  until  reasonable 
compensation  to  them  should  be  paid  by  the  mortgagor.  The 
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Court  would  probably  thus  protect  and  help  the  trustee  in  a 
ease  like  this,  but  this  source  of  protection  was  not  a  lien  on 
the  property ;  it  is  simply  a  power  of  the  Court  to  compel  fair 
dealing,  not  to  be  so  exercised  as  to  do  prejudice  to  any  j)arty 
interested.  This  seems  to  have  been  the  view  taken  and 
acted  upon  by  the  Court  below.  The  defendant  admitted 
the  plaintiff  *s  cause  of  action,  and  was  content  that  a  proper 
judgment  should  be  entered  at  the  ai)pearance  terra. 

This  might  be  done  by  consent — indeed,  the  plaintiff  might 
move,  as  of  right  to  have  judgment,  because  nothing  was  left 
to  be  tried.  The  objection  and  exception  of  the  appellant 
were  therefore  unfounded,  certainly  in  so  far  as  they  applied 
to  the  appellee  and  the  defendant  corporation.  They  con- 
sented to  and  desired  the  judgment,  and  do  not  complain 
of  the  requirement  that  the  bond  shall  be  given  for  the  ap- 
pellant's benefit. 

The  judgment  as  to  the  appellant  was  interlocutory,  and 
the  bond  required  was  for  his  benefit — intended  to  secure 
the  payment  of  such  sum  of  money  as  ihe  Court,  on  the  final 
hearing,  may  adjudge  due  to  him  for  compensation. 

The  action  as  to  him  will  be  tried  in  the  ordinary  course 
of  procedure.  He  contends  that  the  Court  could  not  substi- 
tute the  bond  required  by  the  order  appealed  from  for  and 
thus  discharge  his  lien  upon  the  mortgage  property.  We 
need  not  say  that  he  could  or  could  not.  As  we  have  seen, 
he  had  no  such  lien;  but  if  he  had,  his  right  remains  to  be 
litigated  in  the  further  progress  of  the  action. 

The  error  complained  of  is  unfounded,  and  the  exception 
is  not  sustained.  Let  this  opinion  be  certified  to  the  Supe- 
rior Court,  to  the  end  that  further  proceedings  may  be  had 
in  the  action  according  to  law. 

Affirmed. 
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H.  G.  SPEIGHT  V.  JOHN  H.  JENKINS  and  wife. 

Pleading — Demurrer — Action  to  Recover  Land. 

1.  Where  the  complaint  contains  aevei'al  causes  of  action,  the  defendant 

may  answer  as  to  some  and  demur  to  the  others,  but  he  cannot 
demur  to  one  allegation  and  answer  other  allegations  in  the  same 
cause  of  action.  The  answer  or  demurrer  must  embrace  the  en- 
tire cause  of  action. 

2.  If  any  one  allegation  is  defective  it  extends  to  the  whole  of  that  cause 

of  action,  and  a  demurrer  will  be  sustained. 

3.  In  an  action  to  recover  land  h  is  sufficient  if  the  complaint  distinctly 

describes  the  land  and  alleges  that  the  defendant  is  in  the  unlaw- 
ful possession  and  refuses  to  surrender,  without  setting  forth  what 
particular  portion  he  withholds. 

Civil  action,  tried  before  Shipp,  /.,  at  Fall  Term,  1887,  of 
Greene  Superior  Court. 

The  plaintiff's  complaint  alleged  in  the  first  section  that 
he  was  the  owner  of  a  tract  of  land  containing  184  acres, 
describing  it  by  metes  and  bounds;  and  in  the  second,  "  that 
the  defendants  are  unlawfully  in  possession  of  some  three 
or  five  acres  of  the  said  described  land  and  unlawfully  and 
wrongfully  withholds  the  same  from  him."  The  defendants 
demurred  to  the  second  section  of  the  complaint  and  for 
cause  of  demurrer  said  "  that  the  first  allegation  of  the  com- 
plaint describes  a  tract  of  land  said  to  contain  184  acres,  and 
the  allegation  contained  in  the  second  demurred  to,  Hhat  the 
defendants  are  unlawfullj'  in  possession  of  some  three  or  four 
acres  ofthe  said  described  land  and  unlawfully  and  wrongfully 
withholds  the  same  from  him,'  does  not  sufficiently  describe 
what  part  of  said  184  acres  of  land  the  defendants  are  alleged 
to  be  in  possession  of,  and  is  too  uncertain  a  description." 

Upon  the  hearing,  the  Court  being  of  the  opinion  that  the 
description  was  sufficient,  overruled  the  demurrer,  to  which 
the  defendants  excepted. 
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The  defendants  were  allowed  to  answer,  and  the  jury  hav- 
ing found  all  the  issues  in  favor  of  the  plaintiff,  judgment 
was  rendered  in  his  favor,  and  the  defendants  appealed  to 
the  Supreme  Court. 

No  counsel  for  the  plaintiff. 

Mr.  W.  C.  Munroey  for  the  defendants. 

Merrimon,  J.  The  complaint  alleged  a  single  cause  of 
action. 

The  defendants  answered  except  as  to  the  second  allega- 
tion of  the  complaint,  and  as  to  this  he  demurred.  As  the 
demurrer  applied  to  a  single  allegation  of  the  cause  of  action 
it  was  insuflBcient  and  the  Court  might  have  disregarded  it 
A  party  cannot  answer  as  to  some  of  the  allegations  of  a 
cause  of  action  and  demur  as  to  others.  The  demurrer  must 
embrace  the  whole,  else  it  will  be  bad.  If  there  be  several 
causes  of  action  alleged,  the  party  defending  may  answer  as 
to  one  and  demur  as  to  another.  The  pleading  as  to  each 
cause  of  action  must  have  unity  and  consistency.  Each  al- 
legation must  be  taken  in  connection  with  the  other  and  the 
whole  together,  so  that  if  there  is  a  single  allegation  fatally 
defective  it  extends  to  the  whole,  and  a  demurrer  should 
embrace  the  whole.  Ransom  v.  McCleea,  64  N.  C,  17;  Sum- 
ner v.  Young,  65  N.  C,  579;  Vmi  Glahn  v.  DeRosset,  76 
N.  C,  292. 

But  we  think  that  if  the  pleading  had  been  sufficient,  the 
objection  was  unfounded.  The  complaint  alleged  that  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  a 
tract  of  land  specifically  described — that  the  defendant  was 
unlawfully  in  possession  of  a  part  thereof,  three  or  five  acres — 
and  wrongfully  withheld  the  same  from  him.  The  alleged 
ownership  and  the  extent  thereof  as  to  boundary  was  thus 
pointed  out  to  the  defendant,  and  he  knew,  or  might  have 
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known,  whether  or  not  he  was  in  possession  of  any  part 
thereof  and  could  have  made  his  defence,  if  he  had  any. 

If  on  the  trial  the  plaintiff  proved  his  allegations  to  be 
true,  he  was  entitled  to  recover,  whether  the  possession  of 
the  defendant  extended  to  the  whole  tract,  to  three,  five  or 
fifty  acres.  The  allegation  that  the  possession  of  the  defend- 
ant extended  to  three  or  five  acres  was  an  unnecessary,  im- 
material, redundant  allegation. 

The  leading  material  allegation  was  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  land  des- 
cribed, and  the  defendant  was  unlawfully  in  possession  of 
some  part  of  it  and  refused  to  surrender  the  same.  The  ex- 
tent of  the  possession  was  not  material.  If  for  some  possi- 
ble reason  the  extent  of  the  possession  had  become  material, 
the  defendant  might  have  asked  the  (^urt  to  make  the  des- 
cription more  definite. 

Grenerally,  the  pleadings  in  actions  to  recover  land,  under 
the  present  method  of  procedure,  are  very  simple,  brief  and 
comprehensive.  A  leading  object  of  them  is  to  avoid  tech- 
nicalities and  afford  the  parties  large  opportunity  to  prove 
title  in  any  way  they  may  properly  be  able  to  do.  If  in 
some  cases  they  fail  to  give  such  precise  information  to  the 
opposing  party  as  may  be  fairly  necessary,  the  Court  will, 
upon  application,  require  the  particular  allegation  or  the 
pleading  complained  of  to  be  made  more  precise.  Johnston 
V.  Faie,  83  N.  C,  110;  FUzgeraM  v.  SheUon,  95  N.  C,  519; 
Richards  v.  Smith,  98  N.  C,  509. 

Affirmed. 
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JAMES  L.  OUSBY  et  al.  v.  JAMES  B.  NEAL  et  al. 

Injunction — Receivet'. 

While  the  Act  of  1885,  (Ch.  401,)  dispenses  with  the  necessity  for  an 
allegation  of  insolvency  of  the  persons  against  whom  an  injunc- 
tion is  sought  to  restrain  a  trespass  continuous  in  its  nature,  or 
tlie  cutting  of  timber  trees,  it  does  not  limit  the  discretion  of  the 
Court  to  make  such  orders  as  may  be  necessary  to  protect  the 
rights  of  the  parties  pending  the  litigation  :  and  where  the  trespass 
is  admitted  or  proved,  the  Court  should  require  the  defendants  to 
execute  a  bond  to  secure  the  plaintiffs  against  any  damages  they 
may  recover  upon  the  final  determination  of  the  action,  and  upon 
failure  to  do  so,  appoint  a  receiver  or  make  such  other  order  as 
may  be  necessary  to  secure  the  rights  of  the  parties. 

Tliis  was  a  motion  to  dissolve  a  restraining  order, 
granted  in  an  action  pending  in  Carteret  Superior  Court, 
heard  before  Avery^  J.,  in  Chambers,  on  December  1st,  1887. 

The  plaintiffs  allege  that  they  are  the  owners  of  a  tract  of 
land  described  in  the  complaint,  situated  in  the  County  of 
Carteret,  containing  four  hundred  acres,  more  or  less;  that 
the  defendants,  by  their  agents,  &c ,  ^fter  having  been  for- 
bidden by  the  plaintiffs  so  to  do,  have  trespassed  upon  the 
land  by  cutting  down  the  timber  trees  growing  thereon,  sell- 
ing and  carrying  off  the  same,  and  are  now  trespassing  and 
cutting  timber  thereon  and  hauling  it  therefrom,  and  they 
threaten  to  continue  to  do  so ;  that  the  land  is  unoccupied 
and  unenclosed,  and  chiefly  valuable  for  the  timber  trees 
growing  and  standing  thereon,  and  that  it  is  specially  valu- 
able for  those  which  command  a  ready  sale;  that  a  continu- 
ance of  the  trespass  as  aforesaid  "  will  work  irreparable  in- 
jury to  the  plaintiffs,  and  if  persisted  in  will  render  their 
land  valueless";  that  they  have  already  been  damaged  at 
least  $100,  and  if  the  trespasses  are  continued  and  all  the 
.trees  cut  from  the  land  they  will  be  still  further  endamaged 
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at  least  $500 ;  that  neither  of  the  defendants  are  worth  any- 
thing above  the  exemptions  allowed  by  law,  and  they  ask 
judgment  for  $100  damages  sustained,  and  that  the  defend- 
ants be  perpetually  enjoined  from  trespassing  in  an)'  way  on 
the  land. 

The  defendants  answer  and  deny  title  in  the  plaintiffs,  and 
allege  title  in  the  defendant  Smith.  They  admit  that  the 
land  is  mainly  valuable  for  timber,  and  that  the  defendant 
Smith  has  caused  to  be  cut  and  sold  therefrom  some  of  the 
timber  growing  thereon,  but  they  deny  that  they  have  been 
forbidden  to  do  so,  and  it  is  denied  that  the  defendant  Neal 
has  cut  or  sold  any  of  the  timber  from  the  land. 

They  deny  irreparable  injury,  &c.,  and  all  damage  to  the 
plaintiffs. 

They  deny  the  allegation  that  neither  of  the  defendants  is 
worth  anything  above  the  exemptions  allowed  by  law,  and 
say  the  defendant  Neal  is  a  man  of  considerable  means  and 
worth  largely  more  than  his  exemptions  allowed  by  law;  that 
he  is  amply  able  to  answer  the  plaintiffs  in  damages,  and 
that  any  judgment  they  may  recover  against  him  can  readily 
be  collected  by  legal  process. 

They  further  allege  that  the  defendant  Smith  and  those  un- 
der whom  he  claims  have  been  in  the  sole,  undisputed  and 
continuous  possession  of  the  land  for  twenty-five  years,  using 
the  same,  as  it  can  only  be  used,  for  wood,  &c. ;  and  they 
rely  upon  the  bar  of  the  statute,  &c. 

The  motion  to  vacate  the  restraining  order  was  granted, 
and  plaintiffs  appealed. 

Mr.  John  Devereax,  Jr.,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  Chapter  401  of  the 
Acts  of  1885  provides  "  that  in  an  application  for  an  injunc- 
tion to  enjoin  a  trespass  on  land,  it  shall  not  be  necessary  to 
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allege  the  insolvency  of  the  defendant  when  the  trespass 
complained  of  is  continuous  in  its  nature,  or  is  the  cutting 
or  destruction  of  timber  trees." 

The  purpose  of  this  action  is  to  recover  damages  for  the 
alleged  trespasses  mentioned  in  the  complaint,  and  to  per- 
petually enjoin  the  defendants  from  trespassing  on  the  lands 
described. 

It  is  insisted  by  the  plaintiffs  that  it  was  intended  by  the 
Act  just  recited  that  in  trespasses  of  the  character  complained 
of  the  injunction  should  not  only  issue  without  any  allega- 
tion of  the  insolvency  of  the  defendant,  but  should  be  con- 
tinued to  the  hearing. 

While  the  statute  relieves  plaintiflFs  of  the  necessity  of  al- 
leging the  insolvency  of  defendants  in  trespasses  of  the  class 
named,  we  apprehend  it  was  not  the  purpose  of  the  law  to 
limit  the  power  of  the  Court  in  the  exercise  of  its  discretion 
in  making  such  orders  as  will  protect  the  rights  of  all  parties 
in  respect  to  the  subject  matter  about  which  the  litigation 
may  be  pending. 

The  rulings  of  the  Court  in  Lewis  v.  Lumber  Cb.,  ante^  11, 
following  the  decision  in  Lumber  Co.  v.  Wallace,  93  N.  C,  22, 
are  applicable  to  and  govern  this  case. 

The  defendants  should  be  required  to  execute  such  reason- 
able bond,  with  sufficient  security,  as  the  Court  may  deem 
proper,  payable  to  the  plaintiffs,  conditioned  to  secure  to  them 
such  damages  as  the  Court  may  adjudge  in  their  favor  upon 
the  determination  of  the  action,  and  in  the  event  of  failure 
to  give  such  bond  the  Court  may  make  such  order  or  orders 
in  the  cause  by  the  appointment  of  a  receiver,  or  otherwise, 
as  will  protect  the  rights  of  the  parties  pending  the  litigation. 

This  will  be  certified  to  the  Superior  Court,  that  the  parties, 
if  they  so  desire,  may  proceed  in  accordance  with  this  opinion. 

Modified  and  remanded. 
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GEORGE  D.  NEWBY  v.  SAMUEL  B.  HARRELL  and  C.  W. 

HARRELL. 

Partnership — Negligence — Judge's  Charge. 

1.  While  the  general  rule  is,  one  partner  cannot  maintain  an  action 

against  his  copartner  to  recover  money  which  might  have  been 
taken  into  account  of  the  partnership,  until  after  a  settlement,  he 
may  sue  before  such  settlement  to  recover  for  the  wrongful  con- 
version or  destruction  of  the  joint  property,  or  for  the  loss  or  des- 
*  truction  of  his  individual  property  used  in  the  business,  resulting 
from  the  negligent  use  by  the  other  partner. 

2.  One  who  uses  machinery  in  his  business  is  bound  to  provide  it  with 

such  appliances  as  will  ensure  the  safety  of  the  property  of  others ; 
and  for  any  loss  resulting  from  such  failure  he  is  responsible  to 
the  sufferer  in  damages,  unless  the  latter,  by  his  want  of  care, 
contributed  to  the  loss. 

8.  The  Judge  ia  not  required  to  give  instructions  asked,  and  to  which 
the  party  is  entitled,  in  the  words  or  in  the  order  in  which  they 
are  presented  ;  it  is  sufficient  if  they  are  substantially  given. 

Civil  action,  tried  before  Graves^  /.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Perquimans  County,  to  recover 
damages  alleged  to  have  been  sustained  by  the  burning  of 
gin,  gin-house,  &c. 

In  August,  1883,  the  plaintiff  and  defendants  entered  into 
an  agreement  "  to  run  a  gin  at  G.  D.  Newby's  house,  jointly." 

The  defendants  were  to  furnish  an  engine  and  fireman, 
and  two  hands  to  perform  any  work  in  connection  with  the 
ginning.  The  plaintiff  was  to  furnish  a  house  and  gin  and 
press,  and  three  hands — fit  up  the  gin  and  press  and  house 
at  his  own  expense,  but  the  defendants  to  furnish  *'  the 
money,  if  he  should  need  it,  to  run  the  whole  business,  at  8 
per  cent,  interest  upon  the  amount  used." 

The  plaintiff  was  also  to  furnish  "  his  own  oil  and  fixtures 
to  engine,  <fec."    The  plaintiff  was  to  have  control  and  "  give 
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it  his  attention,"  and  the  gin  was  to  be  responsible  for  repairs 
done  on  the  same.    They  were  to  divide  the  profits  equally. 

They  continued  to  operate  under  this  contract  till  Novem- 
ber 6th,  1885,  with  one  modification,  to-wit:  in  the  summer 
of  1884,  the  plaintiff,  bein^  about  to  leave  his  farm  to  live 
in  Hertford,  told  defendants  that  he  would  have  to  hire 
some  one  to  take  his  place,  to  which  they  agreed,  and  he  did 
hire  a  man,  but  the  defendants  having  complained  that  he 
was  not  competent  the  plaintiff  discharged  him  and  em- 
ployed another  at  once,  who  remained  till  the  fire.  The 
engine  and  appliances  in  use  at  the  time  of  the  fire  were  the 
same  that  had  been  used  constantly  since  the  contract  was 
entered  into.  The  property  was  destroyed  by  fire  about 
November  5th,  1885. 

The  defendants  introduced  evidence  tending  to  show  that 
the  engine  and  appliances,  including  spark  arrester  and 
smoke  stack,  were  complete  and  of  the  proper  kind;  that 
they  did  not  live  at  or  near  the  gin,  and  that  no  notice  or 
complaint  of  any  defect  in  the  engine,  spark  arrester  or 
other  appliance  was  made  to  them  till  two  days  before  the 
fire,  when  they  were  informed  by  the  man  in  charge  in 
Newby's  place  that  the  engine  needed  work ;  that  they  im- 
mediately sent  one  Coppage,  who  was  a  competent  machinist, 
to  repair  it,  who,  on  the  day  before  the  fire,  put  it  in  proper 
condition,  and  no  other  complaint  was  made. 

They  further  offered  evidence  tending  to  show  that  the 
house  furnished  by  plaintiff  was  not  a  proper  and  sufiicient 
one;  that  the  roof  was  decayed  and  inflammable;  that  they 
complained  of  its  condition,  but  that  the  plaintifl^  failed  to 
remedy  the  same,  and  the  fire  occurred  because  of  its  con- 
dition. 

The  plaintiff  offered  evidence  tending  to  show  there  was 
no  spark  arrester,  and  that  the  fire  was  the  result  of  its  ab-* 
sence ;  that  notice  and  complaint  was  made  to  the  defend- 
ants of  the  condition  of  the  engine  a  month  before  they  sent 
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Coppage  to  repair  it,  and  that  Coppage  was  incompetent; 
and  that  when  such  com[)laint  was  made  the  defendant,  S. 
B.  Harrell,  promised  to  i)rovide  the  engine  with  a  spark 
arrester  at  once  and  failed  to  do  so  at  all ;  that  the  plaintiff 
knew  nothing  about  machinery ;  that  the  defendants  had 
sole  management  of  the  engine;  that  the  defendant,  C.  W. 
Harrell,  was  present  at  the  fire;  that  the  house  and  roof 
were  repaired  at  the  commencement  of  the  business  and 
were  in  proper  condition;  and  that  no  complaint  was  made 
by  the  defendants  that  they  were  not  in  proper  condition. 
The  only  negligence  of  which  any  evidence  was  offered  by 
plaintiff  was  as  to  the  engine. 

The  defendants  asked  the  Court  to  charge  as  follows: 

"That  the  plaintiff  and  defendants  were  partners  at  the 
time  of  the  fire,  and  the  plaintiff  cannot  recover  in  this 
action;  that  if  the  plaintiff  knew  that  there  was  no  spark 
arrester,  and  that  there  was  danger  because  there  was  none, 
and  failed  to  notify  the  defendants,  but  continued  with  this 
knowledge  to  use  engine  without  it,  he  cannot  recover  in 
this  action ;  nor  can  he  recover  though  he  notified  the  de- 
fendants, if  the  defendants  on  receiving  the  information  did 
all  that  a  prudent  man  ought  to  have  done  to  have  the  dan- 
ger removed. 

"  By  the  terms  of  the  contract  the  control  of  the  business 
and  engine  was  in  the  plaintiff,  and  if  he  failed  to  notify 
the  defendants  that  the  engine  was  dangerous  because  of 
the  absence  of  the  spark  arrester,  or  to  remedy  the  same, 
but  continued  to  work  it  in  that  condition,  he  cannot  re- 
cover in  this  action. 

"Although  the  j)artners  retained  the  title  of  the  property, 
yet  during  the  continuance  of  the  copartnership  the  ])rop- 
erty  belonged  to  the  copartnership  and  was  under  control 
of  the  plaintiff. 

"  If  the  plaintiff  occupied  and  acquiesced  in  the  engine 
and  appliances  furnished  by  defendants,  with  full  knowl- 
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edge  of  these  defects,  if  they  existed,  he  cannot  recover  in 
this  action." 

The  Courl  refused  to  give  instructions  requested  except  so 
far  as  they  are  embodied  in  the  charge  given  as  hereinafter 
set  out.     Defendants  excepted. 

The  Court  charged  as  follows : 

1.  The  legal  effect  of  the  contract  is,  the  plaintiff  and  de- 
fendants are  copartners  in  the  business  of  ginning  cotton, 
the  plaintiff  retaining  title  to  his  gin  and  gin-house,  except, 
so  far  as  it  is  necessary  for  the  business  to  be  engaged  in,  to 
place  the  property  under  control  of  the  copartnership,  and 
the  defendant  in  like  manner  retaining  title  to  the  engine 
and  fixtures. 

2.  The  peculiar  provisions  of  this  contract  of  copartner- 
ship, as  between  the  parties  themselves,  leaves  the  parties 
each  the  owners  of  the  property  used  in  the  copartnership, 
except  so  far  as  it  was  needed  for  the  business  of  the  co- 
partnership, and  the  defendants  are  responsible  to  the  plain- 
tiff for  the  want  of  the  care  which  a  man  of  ordinary  pru- 
dence would  use;  and  on  the  other  hand  the  liability  of  the 
defendants  for  the  want  of  due  care  would  be  removed  if 
the  injury  to  the  plaintiff  was  the  result  of  his  own  negli- 
gence or  want  of  care. 

3.  It  then  becomes  necessary  for  you  to  determine  how 
the  truth  is  in  regard  to  the  negligence  or  want  of  proper 
care  on  the  part  of  the  defendants,  and  therefore  the  first 
issue  is  submitted  to  you :  and  also  to  determine  whether 
the  plaintiff,  by  want  of  proper  care,  has  contributed  to  the 
alleged  injury,  and  therefore  the  second  issue  is  submitted 
to  you. 

4.  If  one  uses  in  his  business  machines,  the  machines  so 
used  ought  to  be  sucli  as  are  properly  supplied  with  proper 
appliances  to  provide  for  safety  in  the  operation  of  them. 
If,  then,  in  operating  steam  engines  with  greater  security 
from  fire,  spark  arresters  are  necessary,  and  men  of  ordinary 
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prudence  in  business  use  them,  the  defendants  used  their 
engine  without  such  arrester,  they  would,  in  that  regard,  be 
guilty  of  negligence.  It  is  not  necessary  that  the  appliances 
should  be  of  any  particular  kind  or  in  any  particular  place, 
but  they  must  be  of  such  kind  and  placed  in  such  position 
as  are  provided  by  men  of  ordinary  prudence  in  machines 
of  the  same  kind.  If  the  defendants  used  such  appliances 
for  arresting  sparks  and  diminishing  the  danger  of  fire  as 
are  used  by  men  of  ordinary  prudence,  then  they  would  not 
be  guilty  of  negligence  on  that  account. 

5.  If  the  defendants  did  not  use  due  care  they  would  not 
be  liable  for  loss  unless  the  loss  arose  from  that  negligence. 
It  then  becomes  necessary  to  determine  whether  plaintiflf's 
loss  was  caused  by  defendants'  negligence,  and  the  plaintifif 
must  satisfy  you  that  the  fire  originated  from  the  engine  of 
the  defendants,  and  that  the  engine  did  not  have  the  proper 
appliances  for  diminishing  the  danger  of  fire. 

6.  The  contract  gave  to  the  plaintifif  the  control  of  the  busi- 
ness, at  least  to  the  extent  of  general  supervision,  and  if  the 
plaintiff"  with  the  consent  of  the  defendants  employed  another 
to  do  the  work  required  of  him,  it  would  not  affect  the  right 
of  the  plaintiff"  to  recover,  if  the  work  was  done  as  required  of 
the  plaintiff*. 

7.  Although  the  defendants  may  have  been  guilty  of  neg- 
ligence, if  the  plaintiff  was  guilty  of  contributory  negligence 
he  would  not  be  entitled  to  recover  any  damages.  If  the 
loss  was  the  direct  result  of  plaintiff's  want  of  due  care,  then 
the  loss  is  the  result  of  his  own  negligence,  and  he  is  said  to 
be  guilty  of  contributory  negligence. 

8.  If  the  plaintiff"  and  defendants  were  partners  and  the 
plaintiff  had  general  oversight  of  the  business;  if  the  steam 
engine  furnished  by  the  defendants  was  defective  because 
there  was  no  spark  arrester,  and  the  plaintiff*  knew  there  was 
danger  because  there  was  no  spark  arrester,  and  knowing 
this  danger  he  continued  to  use  the  engine  in  that  condi- 
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tion,  he  was  not  using  due  care,  and  if  the  loss  was  the  di- 
rect result  of  such  want  of  care  it  was  contributory  negli- 
gence ;  but  if  he  or  his  agent  notified  the  defendant  of  the 
defective  engine,  and  after  having  been  notified  of  the  defect 
the  defendants  failed  to  have  the  defect  repaired,  then  it 
would  not  be  contributory  negligence  on  the  part  of  the 
plaintiff. 

9.  If  the  defendants  were  notified  of  the  defect  in  the  en- 
gine and  failed  to  repair  or  have  it  repaired  within  reason- 
able time,  they  would  be  guilty  of  negligence,  and  if  loss  re- 
sult from  such  negligence  then  the  defendants  are  liable.  A 
failure  to  repair  for  a  day  or  two  would  not  be  unreasonable 
delay.  A  failure  to  repair  for  a  month  would  be  unreason- 
able delay. 

The  defendants  objected  to  charges  1,  2,  3,  4,  5,  6,  7, 8  and 
9,  &c.,  as  given. 

One  Boyce,  a  juror,  was  challenged  by  defendants  for 
cause,  that  he  had  served  on  a  jury  in  this  Court  within  two 
years.  It  appeared  that  Boyce  was  of  the  regular  panel,  and 
had  been  engaged  as  a  juror  in  the  trial  of  a  capital  felony 
on  the  day  before.  When  the  verdict  in  the  capital  felony 
was  rendered  the  night  before  the  Judge  said  to  the  jurors: 
"  The  talesmen  are  discharged,  and  such  of  the  regular  panel 
as  wish  to  do  so  may  go  home  to-night  and  will  not  be  re- 
quired to  return.  Those  who  remain  will  be  in  attendance 
upon  the  Court  to-morrow  morning." 

The  juror  Boyce  did  not  go  home  and  was  in  the  Court 
next  morning  and  took  his  seat  in  the  jury  box,  having  been 
called  in  by  the  Sheriff.  The  Court  held  that  Boyce  was  a 
regular  juror,  and  that  the  ground  of  challenge  was  not  suf- 
ficient. The  defendants  excepted  and  exhausted  their  chal- 
lenges. 

The  defendants  asked  the  Court  to  submit  the  folio  wing 
issues  to  the  jury : 
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1.  Did  defendants,  by  negligently  failing  to  furnish  a  suf- 
ficient spark  arrester  and  smoke  stack  to  their  engine,  set  fire 
to  and  burn  defendants'  property  ?  Did  plaintiif  accept  a& 
sufficient  the  engine  and  appliances  furnished  by  the  defend- 
ants, including  spark  arrester  and  smoke  stack  ? 

2.  Did  the  plaintiff^  and  defendants  engage  in  ginning  cot- 
ton in  1883,  under  the  contract  set  out  in  the  complaint? 

3.  How  much  does  plaintiff  owe  defendants? 

The  Court  refused  these  issues,  and  submitted  the  follow- 
ing: 

1.  Did  defendants  set  fire  to  and  burn  the  property- of  the 
plaintiff",  mentioned  in  the  complaint,  by  their  carelessness? 

2.  Did  plaintiff"  by  his  conduct  contribute  to  the  alleged 
injury? 

3.  What  damages  has  plaintiff"  sustained  by  reason  of  de- 
fendants' negligence  ? 

Defendants  excepted. 

The  response  to  the  first  issue  was  "  Yes,"  to  the  2d  "  No," 
and  to  the  3d  ''  $1,660." 

Messrs.  T,  G,  Skinner  and  J.  H.  Blount,  (by  brief)  for  the 
plaintiff^. 

Messrs,  John  Galling  and  Leroy  Smithy  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  1.  The  first  exception  is 
to  the  refusal  of  the  Court  to  give  the  instructions  asked  for. 

The  Court  is  not  required  to  give  instructions,  though 
proper  and  such  as  the  party  is  entitled  to,  in  the  very  terms 
asked ;  and  if  such  as  are  asked  for,  to  which  the  party  i& 
entitled,  are  embodied,  substantially,  in  the  charge  as  given, 
it  is  not  error.  In  this  case  the  instructions  asked  for  were 
substantially  given,  except  the  first,  and  that  presents  the 
question :  Can  one  partner  maintain  an  action  against  a  co- 
partner for  injury  to  his  separate  and  individual  property 
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used  in  the  copartnership  business,  if  such  injury  is  the  re- 
sult of  negligence  or  tort  of  the  copartner? 

It  may  be  laid  down  as  a  general  rule,  that  before  one 
partner  can  sue  another  partner  at  law,  the  settlement  of  the 
firm  must  be  complete,  and  his  right  to  recover  only  arises 
after  a  settlement  of  all  partnership  business.  Oraham  v. 
HoUj  3  Ired.,  300 ;  or,  as  laid  down  by  CoUyer  on  Partner- 
ship, §  269,  one  partner  cannot  maintain  an  action  against  a 
copartner  to  recover  money,  when  the  sum  sought  to  he  re- 
covered  might  be  placed  as  an  item  in  the  partnership  ac- 
count.  Among  the  exceptions  to  the  general  rule  is  the  right 
of  one  partner  to  maintain  an  action  against  another  for  the 
destruction  of  the  joint  property,  or  its  wrongful  conversion. 
Lucas  V.  Wassoriy  3  Dev.,  398;  Collyer  on  Partnership,  §  382. 
If  one  partner  may  maintain  an  action  against  another  for 
the  destruction  of  the  joint  property,  a  fortiori,  may  the  ac- 
tion be  maintained  when  the  property  destroyed  is  the  indi- 
vidual property  of  a  partner  used  in  the  business  of  the  part- 
nership ? 

2.  The  defendants*  second  exception  is  to  the  entire  charge 
of  the  Court  as  set  out  in  the  record,  without  specifying  or 
pointing  out  the  errors  therein,  or  the  grounds  of  exception 
This  is  too  indefinite,  but  we  have  examined  the  charge  of 
his  Honor,  seriatim^  in  view  of  the  conflicting  evidence,  and 
no  error  appears  to  us. 

3.  The  third  exception  cannot  be  maintained.  Boyce  was 
a  regular  juror,  and  there  was  nothing  disqualifying  in  the 
facts  settled. 

4.  Exception  is  taken  to  the  judgment,  but  upon  what 
ground  is  not  stated.  It  follows  the  verdict,  and  we  can  see 
no  objection  to  it. 

AflBrmed. 
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GEORGE  A.  PECK  v.  S.  H.  MANNING  and  E.  E.  BURRISS. 

Evidence —  Witness — Sale — Secui^y — Deed. 

1.  Where,  for  the  purpose  of  impeaching  a  witness,  an  instrument  exe- 

cuted by  him  containing  alleged  contradictory  statements,  was 
introduced,  it  was  competent  to  permit  the  witness,  by  way  of 
explanation,  to  testify  that  the  instrument,  although  an  absolute 
conveyance  upon  its  face,  was  in  fact  intended  as  a  security  for  a 
loan. 

2.  In  determining  whether  a  deed  conveying  property,  absolute  in  its 

terms,  was  intended  as  a  security  only,  it  is  competent  to  show 
that  the  vendor  remained  in  possession,  exercised  control  over  it 
and  that  the  vendee  treated  it  as  a  security. 

Civil  action,  tried  before  Philips,  J.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  New  Hanover. 

It  is  alleged  and  admitted  that  the  defendant  is  Sheriff  of 
New  Hanover  County,  and  as  such  had  in  his  hands  execu- 
tions against  W.  E.  Davis  and  W.  B.  Davis,  partners  trading 
as  W.  E.  Davis  &  Son,  issued  on  judgments  in  favor  of  the 
plaintiff;  that  by  virtue  of  said  executions  he  levied  on  and 
seized  certain  property  in  the  possession  of  the  defendants 
in  the  executions  and  advertised  it  to  be  sold  to  satisfy  the 
same ;  that  thereafter  without  selling  the  property  and  with- 
out notice  to  plaintiff,  he  delivered  it  to  "  The  First  National 
Bank,"  released  the  levy  and  returned  the  executions  unsat- 
isfied. 

This  action  is  brought  to  recover  damages  for  the  alleged 
wrongful  and  unlawful  action  of  the  defendant  in  releasing 
the  property  without  satisfying  the  executions. 

Two  issues  were  submitted. 

1.  Was  the  property  levied  on  by  the  defendant  the  prop- 
erty of  W.  E.  Davis  &  Son  at  the  time  of  the  levy  ? 
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2.  What  was  the  value  of  the  property  so  levied  on  at  the 
date  of  the  levy  ? 

On  the  trial  the  plaintiff  introduced  a  witness — W.  B. 
Davis,  one  of  the  defendants  in  the  executions  referred  to — 
who  testified  that  the  property  levied  on  was  the  property  of 
W.  E.  Davis  &  Son. 

The  plaintifi  then  turned  the  witness  over  to  the  defend- 
dants^  counsel,  who  began  to  cross-examine  him,  and  asked 
him  if  he  (witness)  would  swear  that  the  property  levied  on 
was  the  proi>erty  of  W.  E.  Davis  &  Son?  Witness  answered 
that  "he  would  and  did  do  so."  Whereupon  defendant  in- 
troduced, and  put  in  evidence,  a  bill  of  sale,  absolute  in 
form,  purporting  to  have  been  signed  by  W.  E.  Davis,  and 
by  the  witness,  W.  B.  Davis,  comprising  the  said  firm  of  W. 
E.  Davis  &  Son,  and  asked  witness  if  he  made  that  bill  of 
sale.  To  which  the  witness  answered  that  he  did,  and  drew 
it  himself,  and  that  "  he  gave  that  as  security  for  a  loan  of 
S400,  borrowed  by  him  from  the  First  National  Bank,  the 
party  to  whom  it  was  made."  Upon  direct  re-examination, 
plaintiff  asked  witness  "  what  was  the  purpose  and  object  of 
giving  said  bill  of  sale?"  Defendant  objected,  because  the 
bill  of  sale  could  not  be  attacked  collaterally.  The  Court 
allowed  the  question,  and  the  defendant  excepted. 

Witness  answered:  "I  went  to  Burriss,  President  of  the 
Bank,  and  asked  him  to  loan  me  some  money.  He  asked 
me  what  security  I  could  give  him?  I  told  him  all  that  I 
had  was  this  property,  and  he  consented  to  let  me  have  it. 
I  told  him  I  had  a  blank  bill  of  sale  and  would  draw  it  up. 
I  went  off  and  returned  with  it.  I  kept  the  property  in  my 
possession  from  then,  and  before  that,  up  to  the  time  the 
Sheriff  took  it  under  the  lew  in  1885.  We  listed  it  in  our 
name  for  taxation  in  1883  and  1884,  and  also  insured  it  in 
our  name.  At  the  time  father  signed  the  bill  of  sale  I  told 
him  I  had  borrowed  the  money  under  the  arrangements 
•detailed  above,  and  that  we  were  giving  this  as  security." 


FEBRUARY  TERM,  1888.  159 


Peck  v.  Manning. 


PlaintiflF  then  oflFered  in  evidence  the  original  sworn  tax 
returns  for  year  1883  or  1884  of  the  First  National  Bank. 
Defendant  objected.  The  Court  asked  plaintiff's  counsel 
what  was  the  object  in  introducing  it?  Plaintiff's  counsel 
stated  that  as  the  First  National  Bank  had  set  up  a  bill  of 
sale  for  said  property,  which  had  been  put  in  evidence  by 
the  defendants'  counsel,  that  these  tax  returns  were  offered 
as  some  evidence  to  show  that  the  Bank  did  not  claim  the 
property  as  its  own  during  said  years  and  did  not  not  list 
it  for  taxation,  and  also  in  corroboration  of  the  witness 
Davis. 

W.  E.  Davis  was  re-called  as  a  witness,  and  testified  with- 
out objection :  "  I  received  notification  from  the  Bank  to 
come  around  and  pay  the  interest  on  ^400  every  three 
months  in  advance,  which  we  did  pay  for  over  two  years." 

After  which  W.  B.  Davis  was  then  re-called  by  plaintiff, 
who  testified  that  "  we  got  several  notices  from  the  bank  to 
come  around  and  pay  the  interest  on  this  loan,  which  we 
did  pay."  Defendants'  counsel  stated  that  he  objected  to 
this  last  evidence.  Court  allowed  the  testimony  and  de- 
fendant excepted. 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon  the  defendants  appealed. 

Messrs.  J.  D.  Bellamy  and  W,  L.  Thompson,  for  the  plaintiff. 
Mr.  D.  L.  Russdly  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  The  first  exception 
was  as  to  the  admissibility  of  the  question  asked  the 
witness  Davis  as  to  the  purpose  and  object  of  giving  the 
bill  of  sale.  It  had  been  introduced  by  the  defendant 
himself,  and  the  witness  Davis  was  examined  in  relation 
thereto  with  the  manifest  purpose,  as  the  examination 
shows,  of  contradicting  his  statement  that  the  property  at 
the  time  of  the  levy  belonged  to  Davis  &  Son.     It  is  con- 
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ceded  that  the  property  when  levied  on  by  the  Sheriff  was 
in  the  possession  of  Davis  &  Son,  the  defendants  in  the  ex- 
ecution, and  when  it  was  sought  to  impeach  the  witness  on 
cross-examination  by  asking  him  if  he  had  not  made  the 
bill  of  sale  to  the  bank,  he  had  a  right  to  explain,  if  he 
could,  the  apparent  contradiction  between  the  statement 
made  on  his  examination  in  chief  and  the  bill  of  sale,  which 
he,  himself,  was  called  on  to  prove;  and  it  was  competent 
for  the  plaintiff  in  this  action  to  enquire  into  the  real  nature 
of  the  transaction,  and  to  show  that  the  bill  of  sale,  though 
absolute  on  its  face,  was  intended  as  a  security  and  void  as 
against  his  judgments.  However  it  might  be  in  a  contro- 
versy between  the  bank  and  Davis,  as  between  the  plaintiff 
and  the  defendant  in  this  action,  it  was  competent  to  show 
by  parol  that  the  bill  of  sale  was  not  absolute,  but  only  in- 
tended as  a  security.  This,  we  think,  has  beto  the  law, 
certainly  since  Gregory  v.  Perkins,  4  Dev.,  50;  Dukes  v. 
JoneSy  6  Jones,  14. 

As  showing  the  character  of  the  relation  w};^ich  the  de- 
fendants in  the  execution  bore  to  the  property,  it  was  also 
competent  to  show  their  continuous  possession  of  it  up  to 
the  time  of  the  levy,  and  that  they  had  listed  it  for  taxation 
and  had  paid  the  taxes,  and  that  the  bank,  in  which  the 
defendant  alleged  the  title  to  be,  did  not  give  it  in  for  taxa- 
tion, and  for  this  purpose  the  tax  returns  were  admissible. 
Austin  V.  King,  97  N.  C,  339. 

This  disposes  of  the  2d  exception. 

The  third  exception  is  to  the  statement  of  W.  B.  Davis  in 
r^ard  to  the  notices  received  from  the  bank  to  pay  interest. 
W.  E.  Davis  had  previously  testified,  without  objection,  to  the 
same  fact,  and  we  cannot  see  how  the  notification  by  the 
bank  that  interest  was  due,  and  the  payment  of  the  interest 
upon  such  notification,  can  be  considered  as  a  mere  declara- 
tion of  the  bank  and  therefore  inadmissible  as  "hearsay" 
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evidence,  as  insisted  by  counsel.  The  notification  was  an 
incident — ^the  material  fact  was  the  payment  of  the  interest — 
and  that  was  competent. 

Affirmed. 


JOHN  H.  HANNON  v.  JAMES  M.  GRIZZARD  et  al.,  Com'rs. 

Petition  to   Rehear — Office — Election — County  Commissioners. 

1.  The  principle  upon  which  a  cause  once  decided  in  this  Court  will  be 
reheard  is  again  stated. 

8.  The  duties  imposed  upon  the  Boards  of  County  Commissioners  in  re- 
spect to  the  induction  of  persons  to  the  offices  to  which  they  may 
have  been  elected  are  more  than  merely  ministerial ;  they  are 
quasi  judicial ;  and  for  an  honest  error  in  their  exercise  th^  Com- 
missioners are  not  liable  either  civilly  or  criminally. 

3.  The  ruling  in  same  case,  reported  in  96  N.  C,  298,  is  re-affirmed. 

This  is  a  petitio.n  to  rehear  the  appeal  determined  at 
February  Term,  1887,  and  reported  in  the  96  Vol.  N.  C. 
Rep.,  293. 

Messrs.  W.  H.  Day  and  J.  M.  MnHen,  for  the  plaintiff. 
Messrs.  T.  N.  HiU  and  R.  B.  Peebles,  for  the  defendants. 

Smith,  C.  J.  On  the  rehearing  of  the  case  of  Watson  v. 
Doddj  reported  in  72  N.  C,  240,  the  late  Chief  Justice  uses 
this  language:  "The  weightiest  considerations  make  it  the 
duty  of  the  Courts  to  adhere  to  their  decisions.  No  case 
ought  to  be  reversed  upon  petition  to  rehear  unless  it  was 
decided  hastily,  and  some  material  point  was  overlooked  or 
some  direct  authority  was  not  called  to  the  attention  of  the 
11 
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Court."  The  rule  is  reiterated  by  Reade,  J.,  in  Hicks  v. 
Skinner,  in  the  same  volume,  and  by  the  present  Court  in 
Haywood  v.  Daves,  Devereux  v.  Devei'eux  and  Leivis  v.  RountreCy 
reported  in  the  81st  volume  of  the  reports  and  decided  at 
the  same  term. 

The  petition  in  the  present  case  simply  alleges  an  errone- 
ous ruling  in  law  in  the  former  decision,  setting  out  wherein 
it  consists  and  is  supported  by  the  argument  of  one  of  our 
most  eminent  and  learned  lawyers,  concurred  in  by  another, 
bv  which  a  conclusion  is  reached  adverse  to  our  own. 

No  case  is  cited  and  no  authority  referred  to  in  either,  and 
SO  we  are  asked  to  reverse  a  judgment  just  rendered  in  the 
Superior  Court  and  affirmed  in  this  Court,  merely  upon  a 
course  of  reasoning  and  without  a  compliance  with  those 
essential  conditions  on  which  a  right  to  ask  for  a  review  and 
correction  of  a  previous  ruling  is  dependant. 

The  decision  was  not  hastily  reached,  but  only  after  a 
patient  and  protracted  examination  of  the  subject,  a  full  in- 
terchange of  views  among  the  members  of  the  Court,  and  a 
careful  consideration  of  the  authorities  called  to  our  attention 
and  an  investigation  of  our  own.  Under  such  circumstances 
and  even  after  the  numerous  citations  contained  in  the  re- 
argument,  which  are  in  the  line  of  those  produced  at  the 
first  hearing,  we  might  be  content  to  leave  the  opinion  and 
the  course  of  reasoning  that  pervades  it  to  its  self  vindica- 
tion against  the  attacks  now  made  upon  its  correctness  and 
to  declare  our  adhesion  to  it,  nor  do  we  deem  it  needful  to 
rehearse  what  has  been  said  or  to  fortifv  it  with  a  new  elab- 
orate  discussion. 

The  fallacy  in  the  argument  for  the  plaintiff  lies  in  the 

assumption  that  the  action  of  the  Commissioners  is  purely 

and  onlv  ministerial,  and  hence  the  refusal  to  admit  the 

plaintitt'  to  the  office  is  the  denial  of  a  personal  right  that 

,  entitles  him  to  full  damages  for  the  loss  occasioned  by  his 

.being  kept  out  of  office.     There  was  certainly  no  necessity 
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for  laboring  this  point,  for  generally  a  refusal  to  perform  an 
enjoined  and  plain  legal  duty  is  actionable  at  the  instance 
of  the  injured  party.  But  this  is  taking  for  granted  the 
very  matter  in  contest.  The  general  jurisdiction  to  admit 
to  County  offices  those  who  may  have  been  chosen  upon  the 
electoral  vote  as  counted  and  ascertained  by  the  Board  of 
County  Canvassers,  is  given  to  the  Board  of  County  Com- 
missioners, and  this  is  exercised  in  an  examination  into  the 
regularity  of  the  returns  of  the  result  of  the  election,  which 
when  rt-gular  are  conclusive  of  the  election,  the  sufficiency 
of  the  official  bond  tendered  and  the  administration  of  the 
required  oath. 

In  the  case  of  a  Sheriff  who  has  previously  held  the  office, 
the  board  must  go  further  and  see  that  he  is  not  delinquent 
in  the  payment  of  the  taxes  of  a  previous  term.  It  is  equally 
plain  that  an  elected  person,  not  competent  to  hold  office 
under  the  Constitution,  has  no  right  to  be  admitted  to  office 
nor  cause  of  action  for  being  excluded.  This  necessarily  im- 
plies an  inquiry  into  his  (Constitutional  capacity  to  take  and 
exercise  the  functions  of  the  office  to  which  he  may  have 
been  chosen,  and  if,  in  making  it,  the  Commissioners  commit 
an  error  in  fact,  they  do  not  become  personally  responsible ;  it 
is  an  error  of  judgment  alone.  This  forms  no  excuse  when 
the  error  is  one  of  law,  because  of  the  inexorable  rule  that 
presumes  every  person  to  know  the  law,  and  permits  no  ex- 
cuse founded  upon  an  alleged  ignorance  of  it. 

Now  the  jurisdiction  committed  to  the  Commissioners  com- 
prehends all  that  is  essential  to  an  induction  into  office,  and 
if  its  exercise  in  an  honest  endeavor  and  purpose  to  perform 
what  is  deemed  by  them  a  duty  to  the  public,  they  mistake 
and  overstep  the  limits  of  that  jurisdiction,  in  an  inquiry  into 
the  capacity  of  the  person  elected,  under  the  Constitution, 
whose  mandates  are  alike  obligatory  on  all,  do  they  render 
themselves  liable,  criminally  or  civilly,  for  the  consequences  ? 

If  not  strictly  judicial,  these  functions  are  quasi  judicial  at 
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least,  80  far  as  to  give  protection  against  mere  errors  of  judg- 
ment, and  the  reverse  holding  would,  we  think,  be  fruitful 
in  mischiefs  to  the  public  service  and  unjust  to  those  en- 
gaged in  it. 

We  propose  to  advert  to  a  single  case  in  our  own  reports, 
not  hitherto  referred  to,  in  which  the  principle  underlying 
our  adjudication  is  directly  and  clearly  recognized  and  de- 
clared, and  is  a  conclusive  authority  for  our  own  ruling. 

In  Oanningham  v.  DiUardy  4  D.  &  B.,  351,  the  action  was 
against  a  Justice  of  the  Peace  for  accepting  an  insolvent 
surety  against  the  plaintiff's  objection  upon  an  appeal  to  the 
County  Court,  the  surety  being  the  defendant's  father.  De- 
livering the  opinion,  Gaston,  J.,  thus  expresses  the  views  of 
the  Court:  "  Whether  in  granting  the  appeal  and  accepting 
the  security  the  magistrate  did  not  act  in  a  judicial  charac- 
ter and  in  a  matter  within  his  jurisdidion  is  a  question  that 
may  be  well  worthy  of  deliberate  examination.  If  he  did 
then  the  action  was  not  maintainable.  The  law  is  clear  that 
in  general  no  action  can  be  supported  against  a  Judge  or 
Justice  of  the  Peace  acting  judicially  and  in  the  sphere  of 
his  jurisdiction,  however  erroneous  his  decisions  or  malicious 
the  motive  imputed  to  him."  *  *  *  «  g^t  if  the  act  com- 
plained of  be  not  a  jvdicial  act  then  we  concur  with  his  Honor 
in  the  opinion  that  the  defendant  was  not  liable  if  he  acted  bona 
fide  and  according  to  his  best  informaUon.^^ 

And  so  Chief  Justice  Taney  remarks  in  a  case  where  suit 
was  brought  against  the  Post  Master  General  for  damages : 
"  He  committed  an  error  in  supposing  that  he  had  a  right 
to  set  aside  an  allowance  for  services  rendered  upon  which 
his  predecessor  in  oflSce  had  finally  decided.  But  as  the  case 
admits  that  he  acted  from  a  sense  of  public  dviy  and  vnthoui 
malice  his  mistake  in  a  matter  properly  belonging  to  the  depart- 
ment over  which  he  presided  can  give  no  cause  of  action  against 
him."     KendaU  v.  Stokes,  3  Howard  (U.  S.),  98-99. 
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The  principle  enunciated  by  the  Supreme  Court  of  the 
United  States  seems  equally  to  protect  the  defendants  in  exe- 
cuting the  functions  of  their  office  in  inducting  one  chosen 
by  the  electors  into  his  office  and  exempts  them  from  per- 
sonal responsibility.  After  a  careful  and  diligent  study  of 
a  decision  which  counsel  so  confidently  pronounce  erroneous, 
we  see  no  reason  to  reverse  or  change  it,  and  therefore  it 
must  be  affirmed  and  the  petition  dismissed. 

Petition  dismissed. 


THOMAS  W.   STRANGE,  Assignee,  &c.  v.  S.   H.  MANNING,  et  al. 

Complaint — Pleading — Demurrer. 

li  the  complaint  alleges  several  causes  of  action,  some  of  which  are 
bad,  but  one  is  good,  it  is  error  to  sustain  a  demurrer  to  the  whole 
complaint.  The  plaintiff  should  be  allowed  to  proceed  upon  his 
good  assignment. 

This  action  was  heard  upon  complaint  and  demurrer, 
before  Philips,  J.,  at  Fall  Term,  1887,  of  New  Hanover 
Superior  Court. 

The  complaint  set  out  two  causes  of  action — the  first 
alleging,  in  substance,  that  the  defendant  Manning,  as 
Sheriff  of  New  Hanover  County,  by  the  direction  of  his  co- 
defendants,  and  who  had  also  executed  to  him  an  indem- 
nity bond  had  unlawfully  seized  and  sold  under  executions 
issued  on  judgments  in  favor  of  the  said  co-defendants 
against  one  Crapon,  certain  property  belonging  to  the  plain- 
tiflF,  and  demanded  judgment  for  the  value  of  the  property 
so  sold,  together  with  special  damages,  which  it  was  alleged 
were  suffered  in  consequence  of  the  unlawful  act  of  the  de- 
defendants. 
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The  second  cause  of  action  stated,  in  substance,  the  same 
facts,  and,  in  addition  thereto,  that  the  conduct  of  the  co- 
defendants  was  induced  by  malice  toward  the  plaintiff  (or 
his  assignor)  and  demanded  judgment:  1,  against  all  the 
defendants  for  the  value  of  the  property  and  damages  for 
its  unlawful  seizure;  2,  against  the  defendant  Sheriff  alone 
for  damages  for  unlawfully  and  wilfully  seizing  and  selling 
the  property  ;•  and  3,  against  his  co-defendants  for  **  mali- 
ciously ordering  the  seizure  of  said  property,"  <fec. 

The  defendants  demurred  and  assigned  the  following 
causes  : 

1.  That  two  causes  of  action  have  been  improperly  united 
in  this:  That  the  first  cause  of  action  is  against  all  of  the 
defendants  for  the  seizure  of  the  property  mentioned  therein, 
while  the  second  cause  of  action  is  against  the  defendant, 
the  First  National  Bank,  alone  for  a  malicious  injury;  and, 
further,  that  the  two  causes  of  action  do  not  affect  all  of  the 
defendants,  the  said  bank  only  being  affected  by  the  second 
cause  of  action  and  the  other  defendants  having  no  interest 
therein. 

2.  And  the  defendants  further  demur  to  the  second  cause 
of  action  on  the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  this:  That  the 
malice  therein  charged  is  not  alleged  to  have  been  against 
the  plaintiff,  but  is  substantially  alleged  to  have  been  against 
George  Af.  Crapon  and  his  wife,  Mary  Emma  Crapon,  who 
are  not  parties  to  this  action. 

Wherefore  defendants  pray  that  this  action  be  dismissed 
at  plaintifl's  cost. 
The  demurrer  was  sustained,  and  the  plaintiff  appealed. 

Mr.  Thos.  W,  Stranrje,  for  the  plaintiff. 
J/r.  /).  L,  Ensatli  for  the  defendants. 
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Merrimon,  J.  The  complaint  is  not  orderly  and  precise^ 
but  it,  in  substance  and  effect,  alleges  with  sufficient  intelli- 
gence a  cause  of  action  against  all  the  defendants.  What 
is  termed  a  second  cause  of  action  is,  in  substance,  the  first 
one,  with  facts  alleged  in  aggravation  of  damages  as  to  some 
of  the  defendants.  If  the  demurrer  should  have  been  sus- 
tained as  to  the  second  cause  of  action,  obvfcusly  it  should 
not  have  been  as  to  the  first  one. 

It  is  important,  proper  and  very  much  better,  that  all 
pleadings  shall  be  orderly  and  formal,  avoiding  unnecessary 
repletion  and  redundancy  in  the  allegations  embraced  by 
them,  but  thojgh  they  be  informal  and  disorderly,  if  they 
set  forth  with  reasonable  certainty  and  intelligence  the  sub- 
stance of  the  matter  pleaded,  the  Court  will  take  notice  of 
and  uphold  them  as  pleadings,  and,  if  need  be,  direct 
amendments  as  to  mere  matters  of  form. 

The  effect  of  sustaining  the  demurrer  as  a  whole  was  to 
put  the  plaintiff  out  of  Court,  although  he  had  sufficiently 
alleged  a  cause  of  action  as  to  all  the  defendants.  If  he 
could  not  by  reason  of  defects  in  the  pleadings  have  recov- 
ered in  the  full  measure  and  in  every  aspect  of  his  case,  as 
claimed  by  him,  he  should  have  been  allowed  to  do  so  as 
far  as  he  could.  Singer  Manufacturing  Co.  v.  Barrett,  95  N. 
C,  36. 

The  judgment  must  be  reversed  and  further  proceedings 
had  in  the  action  according  to  law. 

Error. 
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W.  J.  MURRAY  V.  G.  M.  HAZELL. 

Homestead — Bankruptcy — Cloud  upon  Title — JurisdictUm. 

1.  The  jurisdiction  of  the  Courts  to  afford  relief  against  deeds  or  other 

instruments  which  cast  a  cloud  upon  the  title  to  the  property  of 
the  party  complaining  extends  only  to  those  cases  where  the  in- 
strument has  apparent  validity,  or  where  it  is  capable  of  being 
used  to  the  prejudice  of  the  true  owner  and  he  is  without  other 
remedy  ;  nor  will  the  Ck)urt  interfere  where  the  deed  cannot  ope- 
rate to  the  injury  of  the  owner  of  the  property. 

2.  A  homestead  allotted  by  the  Federal  Courts  in  Bankruptcy  proceed- 

ings is  by  the  authority  of  the  Acts  of  Congress,  and  the  Constitn- 
tion,  statutes  and  judicial  decisions  of  North  Carolina  have  no  ap- 
plication to  it,  save  in  respect  to  the  measure  of  the  allotment, 
which  has  been  adopted  by  the  statute  of  the  United  States. 

Civil  action,  tried  upon  demurrer  at  March  Term,  1887, 
of  Alamance  Superior  Court,  before  Philips^  J. 

The  plaintiff  was  duly  adjudged  a  bankrupt  in  a  Court 
of  Bankruptcy,  and  thereafter,  according  to  law,  the  assignee 
in  bankruptcy  assigned  to  him  his  homestead  in  an  undi- 
vided two-thirds  interest  in  the  tract  of  land  mentioned  in 
the  complaint 

The  complaint  alleges : 

"  3.  That  afterwards,  to-wit :  on  the  Slst  day  of  May,  1884, 
the  assignee  advertised  and  sold  said  tract  of  land,  subject 
to  the  homestead  interest  of  the  bankrupt,  and  at  the  sale 
G.  M.  Hazell  became  the  purchaser. 

"4.  That  afterwards,  to-wit:  on  the  6th  day  of  January, 
1885,  the  assignee  executed  and  delivered  to  Hazell  a  deed 
in  fee  simple,  conveying  to  him  the  two-thirds  undivided 
interest  in  said  tract  of  land,  subject  to  the  homestead  of 
plaintifif,  which  deed  is  duly  recorded. 

"  5.  That  on  the  __  day  of ,1885,  the  plaintiff  received 

his  discharge  in  bankruptcy. 
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"  6.  That  said  deed  being  spread  upon  the  Register's  book 
of  Alamance  county  and  purporting  to  convey,  as  it  does, 
the  reversion  after  the  homestead  estate,  this  plaintiff  is 
informed  and  believes  it  is  invalid  in  law,  is  a  cloud  upon 
plaintiff's  title. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  said  deed  be  delivered  up  to  be  cancelled. 

2.  For  such  other  and  further  relief  as  to  the  Court  shall 
seem  fit. 

3.  For  the  cost  of  this  action." 

The  material  parts  of  the  defendant's  answer  are  as  fol- 
lows: 

"  2.  That  article  second  is  admitted,  except  the  allegation 
that  plaintiff  is  the  owner  of  a  two-thirds  undivided  interest 
in  the  land  described,  and  that  is  denied.  The  plaintiff  is 
in  possession  of  the  land,  and  has  an  estate  therein  for  the 
term  of  his  natural  life,  and  should  he  die  leaving  infant 
children,  then  to  survive  till  the  youngest  arrives  at  the  age 
of  twenty-one  years;  while  the  defendant  is  the  owner  of 
the  fee  simple  estate  in  the  land,  and  his  right  to  possession 
will  accrue  upon  the  death  of  plaintiff,  or  upon  the  arrival 
at  the  age  of  twenty -one  years  of  his  youngest  living  child, 
whichever  of  these  two  events  shall  last  happen. 

"  3.  In  answer  to  article  three,  defendant  says  that  the  sale 
alleged  was  made  by  order  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  North  Carolina, 
held  at  Greensboro ;  that  defendant  did  buy  the  land  at  the 
sale  subject  to  the  life  estate  of  defendant,  and  should  he 
die  leaving  infant  children,  then  said  children  to  have  an 
estate  therein  till  the  youngest  living  one  arrives  at  the  age 
twenty-one  years;  that  at  the  sale  the  plaintiff  was  present 
with  his  wife,  who  was  the  competitor  of  defendant  in  the 
bidding  for  the  land,  the  plaintiff  standing  by  her  and 
prompting  and  directing  her  bidding. 
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"  4,  In  answer  to  allegation  in  article  fourth  the  defendant 
says:  That  after  the  sale  J.  A.  McCauley,  the  assignee  in 
bankruptcy  of  plaintiff,  made  full  report  thereof  to  the  Dis- 
trict Court  of  the  United  States,  and  thereupon  a  copy  of 
the  report  of  sale  was  served  upon  plaintiff,  and  also  upon 
his  wife,  together  with  a  notice  from  the  Court  to  the  plain- 
tiff and  his  wife  to  show  cause,  if  any  they  could,  why  the 
sale  should  not  be  confirmed,  and  the  plaintiff  and  his  wife 
both  failed  to  file  any  exceptions  to  the  report,  or  show  any 
cause  why  the  report  and  sale  should  not  be  confirmed,  and 
after  the  time  limited  to  file  exceptions  or  show  cause,  an 
order  of  the  Court  was  made  confirming  the  sale  and  direct- 
ing title  to  be  made  to  the  defendant  for  the  land,  and  the 
title  was  accordingly  made  to  defendant,  by  virtue  of  which 
he  is  the  owner  in  fee  thereof. 

"  (i.  In  answer  to  article  six,  defendant  says  that  plaintiff 
has  no  estate  save  for  his  natural  life  in  the  land  described, 
and  his  deed  is  not  a  cloud  on  any  right,  estate,  or  title 
plaintiff  has  in  said  land." 

The  plaintiff  demurred  to  the  answer  as  follows: 

"  1.  That  the  sale  by  the  assignee,  report,  orders  and  de- 
crees attempting  to  sell  and  convey  title  to  the  purchaser  of 
the  land  in  question  or  any  interest  or  right  thereto  to  the 
defendant  as  set  out  and  insisted  on  bv  the  defendant  in  said 
answer,  is  in  violation  of  the  plaintiff's  right  to  his  home- 
stead as  secured  to  him  by  the  Constitution  and  laws  of  this 
State  and  by  the  terms  of  the  Bankrupt  Act  providing  a 
Uniform  System  of  Bankruptcy  for  the  United  States,  and  is 
therefore  void." 

The  Court  gave  judgment  as  follows: 

*'  This  action  coming  on  to  be  heard  upon  the  demurrer  of 
plaintiff  to  the  answer  of  defendant,  after  argument  b\'  coun- 
sel, it  is  adjudged  that  the  demurrer  be  overruled;  and  it  is 
further  adjudged  that  defendant  go  without  day,  and  that 
said  defendant  recover  the  cost  of  this  action,  to  be  taxed 
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by  the  Clerk  against  plaintiff  and  his  surety  on  bond  for 
cost." 

From  this  judgment  the  defendant  appealed. 

3tr.  John  DerereuZj  Jr.,  for  the  plaintiff. 
Mr.  John  W.  Graham,  for  the  defendant. 

MERRiMbx,  J.,  (after  stating  the  case).  The  complaint  fails 
to  allege  a  cause  of  action. 

The  deed  of  the  assignee  in  bankruptcy  executed  to  the 
defendant,  and  under  which  the  latter  claims  to  derive  title 
to  the  land  mentioned  subject  to  the  plaintiff's  homestead 
therein,  is  in  no  respect,  way  or  manner  inconsistent  with, 
nor  does  it  in  terms  or  legal  effect  interfere  with  the  plain- 
tiff's right  to  his  homestead.  On  the  contrary,  it  purports 
to  recognize  it  and  to  convey  an  estate  subject  to  it,  and  does 
so  in  legal  effect.  It  does  not  in  any  degree  becloud,  com- 
plicate, obscure,  or  imperil  the  plaintiff's  title  to  his  home- 
stead, nor  can  it  do  so  in  the  future,  and  this  is  plainly  to  be 
seen  and  understood  by  himself  and  all  persons  who  may  in 
the  future  desire  to  purchase  or  have  anything  to  do  with  it. 
The  deed,  whenever  it  shall  be  read,  will  declare  upon  its 
face  the  character  of  the  estate  it  conveys,  and  that  it  is  sub- 
ject to  the  plaintiff's  homestead  in  the  land. 

The  jurisdiction  of  a  Court  of  Equity  to  afford  relief  against 
deeds  and  other  instruments  in  writing  which  in  their  na- 
ture and  apparent  validity  operate  in  such  improper  and 
unjust  way  as  to  cast  doubt  upon  the  title  or  right  of  the 
party  complaining  arises  only  when  the  deed  or  other  instru- 
ment in  question  has  such  present  apparent  validity  and  ef- 
fectiveness, or  where  it  is  capable  by  reason  of  such  causes,  of 
misuse  in  the  future  to  his  prejudice,  and  he  has  no  other  rem- 
edy. If  the  deed  or  other  instrument  is,  upon  its  face,  void, 
or  if  the  complaining  party  may  have  a  present  legal  remedy, 
a  Court  of  Equity  will  not  interfere ;  nor  will  its  authority 
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be  interposed  where  the  purpose  of  the  deed  is  clear  and  it 
cannot  operate  presently  or  in  the  future  to  the  injury  of 
such  party,  as  in  the  present  case.  Busbee  v.  Jfo^ry,  85  N.  C, 
329;  Busbee  v.  LevnSy  Idem,  332 ;  Pearson  v.  Boyden,  86  N.C., 
585;  Byerly  v.  Humphrey,  95  N.  C,  151;  Story's  Eq.  Jur., 
§§699,701. 

The  bankrupt  law  (Rev.  Stat.  U.  S.,  §  5045)  allows  to  a 
bankrupt  homestead  in  the  same  measure  as  it  is  allowed  to 
him  by  the  laws  of  the  State  in  which  he  has  his  domicil 
to  be  exempt  from  levy  and  sale  upon  execution  or  other 
process  or  order  of  any  Court.  In  view  of  this  provision,  it 
was  contended,  in  the  argument  before  us,  that  inasmuch  as 
any  estate  or  interest  of  the  debtor  in  the  land  embraced  by 
the  homestead  is  not  subject  to  levy  and  sale  upon  any  exe- 
cution or  other  process  or  order  of  any  Court  in  this  State 
until  the  homestead  shall  be  over,  as  has  been  decided  in 
Markham  v.  Hicks,  90  N.  C,  204,  and  other  similar  cases, 
therefore  the  sale  of  such  estate  by  the  assignee  in  bank- 
ruptcy and  the  deed  made  in  pursuance  thereof  by  the  as- 
signee to  the  defendant  were  void. 

If  this  contention  were  well  founded,  the  plaintiflF  could 
not  maintain  this  action,  because  in  that  case  the  deed  upon 
its  face  would  be  inoperative  and  void,  and  for  the  reason 
already  stated  a  Court  of  Equity  would  not  interfere.  The 
Court  would  not  do  the  vain  thing  to  declare  a  deed  void 
which  upon  its  face  appears  to  be  so. 

But  the  plaintiff  misapprehends  the  law  applicable.  The 
homestead  is  allowed  by  the  bankrupt  law — not  by  the  laws 
of  the  State — the  sale  of  the  bankrupt's  real  property  con- 
veyed by  him  to  the  assignee  in  bankruptcy,  subject  to  the 
homstead  in  the  measure  allowed  by  the  State,  is  made  by 
virtue  and  in  pursuance  of  the  bankrupt  law  and  not  the 
laws  of  the  State.  The  bankrupt  law  requires  the  assignee 
to  sell  all  the  bankrupt's  estate  and  interest  in  his  lands, 
subject  to  the  homestead  (Rev.  Stats.  U.  S.,  §§  5045,  5062); 
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and  in  this  case,  he  sold  the  land  subject  to  the  homestead. 
So  that  the  provisions  of  the  Constitution  and  statutes,  and 
judicial  decisions  of  this  State  in  respect  to  homestead  have 
no  application  except  in  respect  to  the  measure  of  it,  and  as 
to  this  they  have  application  only  because  the  bankrupt  law 
so  provides. 

There  is  no  error  and  the  judgment  must  be  aflBrmed. 

Affirmed. 


A.  BRANCH  and  T.  J.  HADLEY  v.  W.  H.  GRIFFIN  et  al. 


Judicial  Sale — Record — Purchaser  for  Value — Trustee — 

Devise — Evidence — Fra  ud. 

1.  Where,  pending  an  action  to  foreclose  a  mortgage,  a  proceeding  to  set 
up  a  lost  record  essential  to  plaintiffs*  recovery  was  instituted 
between  the  same  parties  and  concluded,  and  the  record  thus 
restored  was  offered  in  evidence  upon  the  trial  of  the  action  to 
foreclose ;  Held^  that  it  was  a  distinct  proceeding,  though  in  aid 
of  the  first,  and  could  not  be  collaterally  impeached. 

3.  Inadequacy  of  price  is  good  ground  for  refusing  to  confirm  a  sale, 
but  it  is  not  sufficient  to  set  it  aside  after  confirmation. 

3.  Although  a  trustee  will  not  be  permitted  to  buy  at  his  own  sale,  if  he 

does  so,  either  directly  or  indirectly,  a  purchaser  from  him  for 
value  and  without  notice,  will  acquire  good  title. 

4.  Where  a  will  devised  lands  to  a  trustee  for  the  sole  and  separate  use 

of  M,  and  at  her  death  *'  for  the  use  and  benefit  of  the  children  of 
the  said  M ;"  Held,  that  the  children  took  as  a  class,  and  that  a 
sale  under  a  decree  of  the  Court,  in  which  the  children  then  in  esse 
were  represented,  passed  the  title  against  those  bom  afterwards. 

5.  Where  a  mortgage  was  executed  to  secure  a  contemporaneous  as  well 

as  a  pre-existing  debt ;  Held,  that  the  mortgagee  was  a  purchaser 
in  good  faith  and  for  value  to  the  extent  of  the  entire  amount 
secured. 
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6.  The  facts  that  the  records  of  the  Courts  showed  a  sale  of  land  by  a 
trustee  under  a  decree ;  a  purchase  by  and  a  conveyance  to  a  per- 
son not  a  party  to  the  proceeding,  who  immediately  reconveyed 
to  the  trustee :  and  that  the  price  paid  was  inadequate,  do  not 
constitute  such  constructive  notice  of  fraud  as  will  affect  the  title 
of  a  purchaser  for  value  from  the  trustee. 


defendants'  appeal. 


Civil  action,  tried  before  Mermmmi,  J.,  at  Spring  Term, 
1887,  of  Nash  Superior  Court. 

It  is  alleged  and  admitted,  that  on  February  9th,  1883,  Pres- 
ley Griffin  executed  to  the  plaintiffs  his  note  for  $791.65,  and 
that  on  January  27th,  1881,  he  executed  to  Wm.  Barnes  bis 
note  for  the  sum  of  $200 ;  and  that  for  the  purpose  of  secur- 
ing the  payment  of  these  notes,  he  and  Margaret,  his  wife, 
executed  to  the  plaintiffs  a  mortgage  upon  the  real  estate 
mentioned  in  the  pleadings ;  that  the  sum  of  $121.25  has 
been  paid  on  the  note  of  $791.65,  and  that  no  other  sum  has 
been  paid  on  either  of  said  notes,  and  that  Presley  Griffin 
died  intestato  during  the  year  1884,  and  the  defendants  are 
his  widow  and  heirs  at  law,  and  the  defendant  Wm.  Griffin 
has  duly  qualified  as  his  administrator. 

The  plaintiffs  ask  for  judgment  against  Wm.  Griffin,  ad- 
ministrator, &c.,  for  the  amount  of  the  debts,  interest  and 
cost,  and  against  all  the  defendants  for  a  foreclosure  of  the 
mortgage  and  sale  of  the  land. 

The  defendants  file  an  answer  and  a  supplemental  answer, 
in  which,  after  admitting  the  facts  as  alleged  in  the  com- 
plaint, and  the  willingness  of  the  administrator  defendant 
to  pay  the  plaintiffs  debts,  but  for  the  want  of  assets  they 
•say  by  way  of  defence  that  James  Sullivant,  of  the  County 
^f  Nash,  died  in  1851,  seized  in  fee  of  the  lands  referred  to  in 
the  complaint,  leaving  a  last  will  and  testament,  which  was 
duly  proved  at  November  Term,  1851,  of  the  County  Court 
of  Nash,  and  recorded. 
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That  Margaret  Hammond,  mentioned  in  the  will,  married 
Presley  Griffin,  and  is  the  same  person  named  in  the  com- 
plaint, and  that  the  land  mentioned  in  the  will  is  the  same 
as  that  referred  to  in  the  complaint. 

They  then  insist  that  the  pretended  mortgage  to  the 
plaintiffs  passed  no  title ;  that  the  order  made  to  sell  the 
land  described  in  the  complaint  in  the  cause,  entitled  Presley 
Griffin,  ex  parte,  and  under  which  it  was  sold  on  the  26th  of 
June,  1869.  when  R.  J.  Morgan  was  the  last  and  highest 
bidder  at  the  price  of  $451.75,  was  a  fraud  upon  the  rights 
of  the  defendants  and  a  mere  contrivance  on  the  part  of 
Presley  Griffin  to  destroy  the  equitable  title  held  by  the 
defendant  Margaret  for  life,  and  after  her  death  by  her 
children. 

That  at  the  time  the  petition  was  filed  by  Presley  Griffin 
for  the  sale  of  tjie  land,  the  defendants,  except  Margaret, 
were  infants,  or  not  then  m  esse,  four  of  them  having  been 
since  born,  and  none  of  them  had  any  notice  or  knowledge 
of  the  petition,  nor  of  the  decree  and  sale,  nor  of  the  con- 
firmation thereof;  that  they  have  received  no  part  of  the 
price  paid,  or  alleged  to  have  been  paid,  for  said  land,  and 
that  they  have  never  ratified  or  assented  to  the  proceedings 
under  which  it  was  sold;  that  the  price  of  $451.75  was 
grossly  inadequate,  and  that  no  part  of  it  was  paid,  the  pur- 
chaser R.  J.  Morgan  being  "  a  mere  man  of  straw,"  buying  as 
agent  for  Griffin,  taking  a  deed  and  immediately  after  re- 
conveying  to  him. 

The  defendants  further  say,  that  the  record  of  the  pro- 
ceedings under  which  the  land  was  sold  was  sufficient  to 
put  the  plaintiffs  upon  inquiry,  and  that  they  are  not  pur- 
chasers for  value  without  notice,  &c. 

The  plaintiffs  reply  among  other  things,  that  at  Spring 
Term,  1856,  of  the-Court  of  Equity  for  Nash  County,  Presley 
Griffin  and  wife  Margaret,  on  behalf  of  themselves  and 
their  children,  filed  a  petition  against  Jacob  Stickland,  trus- 
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tee,  &c.,  alleging  that  he  was  misusing  the  trust  property 
and  asking  for  his  removal  and  the  appointment  of  some 
suitable  person  in  his  stead ;  and  that  in  said  cause  a  decree 
was  made  removing  Strickland  and  appointing  Presley 
Griffin  in  his  stead,  requiring  of  him  a  bond  in  the  sum  of 
$5,000  for  the  faithful  discharge  of  his  duties  as  trustee, 
which  bond  was  duly  executed.  That  thereafter,  at  Spring 
Term,  18()9,  a  petition  was  filed  by  Presley  Griffin  and  wife 
Margaret,  and  the  defendants,  the  infants  being  represented 
by  their  next  friend  and  trustee,  their  father,  for  a  sale  of 
the  land  now  in  controversy,  and  under  an  order  made 
therein  it  was  sold,  &c. ;  that  on  February  9th,  1883,  Presley 
Griffin  and  wife,  then  in  possession  of  the  land,  borrowed  of 
the  plaintiffs  the  sum  of  $791.05,  and  executed  a  mortgage 
thereon  to  secure  its  payment,  and  on  the  1 2th  of  February, 
1884,  the  said  mortgage  was  renewed,  including  therein  the 
note  due  to  Wm.  Barnes. 

They  deny  all  notice  of  any  fraud  or  irregularity  in  the 
proceedings  under  which  the  sale  was  made,  and  say  that 
Presley  (rriffin  was  a  man  of  excellent  character,  and  deny 
that  he  was  a  party  to  any  fraud  upon  his  children. 

The  material  part  of  James  Sullivant's  will  is  as  follows : 
"  I  give  and  bequeath  all  the  aforesaid  residue,  my  estate 
both  real  and  personal,  to  Jacob  Strickland,  to  him  and  his 
heirs,  in  trust  and  upon  the  conditions  nevertheless,  that  the 
said  Jacob  Strickland  will  hold  the  same  for  the  sole  and  sepa- 
rate use  and  benefit  of  Margaret  Hammond  (now  aged  about 
fourteen  years)  free  from  the  control  of  any  person  or  persons 
whomsoever,  and  more  particularly  free  from  the  control  of 
any  person  she  may  hereafter  marry,  and  should  she  marry, 
then  the  said  Strickland  is  to  hold  the  said  property  in  trust 
for  her,  the  said  Margaret's  use  as  fully  as  she  were  a  fem^ 
sole  and  unmarried,  and  free  from  the  control  and  use  and 
disposal  of  her  said  husband,  and  at  the  death  of  the  said 
Margaret  Hammond,  it  is  my  will  and  desire  that  the  said 
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Jacob  Strickland  should  hold  the  said  property,  both  real  and 
personal,  for  the  use  and  benefit  of  the  children  of  the  said 
Margaret." 

At  the  Spring  Term,  1880,  a  petition  was  filed,  after  due 
notice,  by  the  plaintiffs  in  this  action  against  the  defendants, 
"  alleging  that  the  petition  and  decree  of  sale  filed  by  Pres- 
ley Griffin  and  wife  and  others  for  the  sale  of  the  lands,  part 
of  which  is  included  in  the  mortgage  sought  to  be  foreclosed 
in  the  above  entitled  action,  has  been  lost,  mislaid  or  de- 
stroyed," Ac,  and  asking  to  have  the  lost  records  restored,  &c. 

This  petition  was  heard  before  his  Honor,  Judge  Shepherd, 
when  "  the  defendant  Margaret  and  all  her  children  were 
present,"  and  it  was  offered  to  prove  by  them  that  they  had 
no  knowledge  of  the  proceedings  instituted  by  Presley  Griffin 
to  sell  the  land ;  that  they  never  authorized  the  use  of  their 
names,  assented  to  the  sale,  or  received  any  part  of  the  pro- 
ceeds. This  evidence  was  excluded  by  the  Court,  and  the 
defendants  excepted,  but  no  appeal  was  taken.  His  Honor 
gave  judgment  for  the  restoration  and  perpetuation  of  the 
lost  records,  &c. 

When  the  cause  came  on  for  trial  at  Spring  Term,  1887, 
"  his  Honor  intimated  an  opinion  that  the  matter  of  im- 
peaching the  proceedings  under  which  the  land  was  sold 
could  not  be  effected  in  this  action,  but  that  the  defendants 
should  have  brought  a  separate  action  for  that  purpose. 
The  plaintifis  thereupon  declared  their  wish  to  waive  all  such 
irregularities  and  to  proceed  at  once  with  the  trial. 

The  following  issues  were  then  submitted  to  and  answered 
by  the  jury : 

1.  Was  the  sale  of  the  land  in  controversy  a  fraud  upon 
the  rights  of  the  defendants,  or  any  of  them,  and  a  mere  con- 
trivance on  the  part  of  Presley  Griffin  to  destroy  the  equita- 
ble title  held  by  the  defendants? 

To  this  the  jury  responded  "  Yes." 

12 
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2.  Are  the  plaintiffs  bcytia  fide  purchasers  of  said  land  for 
value  and  without  notice? 

To  thisthe  jury  responded  "  Yes,"  under  instructions  from 
his  Honor. 

3.  Were  the  defendants  Ophelia,  Nina,  Charles  and  Annie 
born  after  the  sale  by  Presley  Griffin,  trustee? 

To  this  the  jury  responded  "  Yes." 

4.  What  part  of  the  $791.65  note  was  a  present  or  cotem- 
poraneous  loan  ? 

To  this  the  jury  responded,  "  $500." 

The  defendant  produced  in  evidence  the  report  of  sale 
made  by  Presley  Griffin,  trustee,  &c.,  under  the  decree  of  the 
Court  of  Equity  filed  at  Fall  Term,  1869,  and  the  deed  from 
said  Griffin,  trustee,  &c.,  to  R.  J.  Morgan,  dated  January  27th, 
1870,  and  the  deed  from  said  Morgan  to  said  Griffin,  dated 
July  15th,  1870,  both  of  which  deeds  were  duly  registered, 
and  both  of  which  embrace  the  land  in  controversy  in  this 
action. 

The  defendants  insisted  that  the  facts  which  appear  on  the 
face  of  these  deeds,  through  which  plaintiffs  claim  title,  were 
sufficient  to  put  them  upon  inquiry.  His  Honor  held  that 
there  was  no  evidence  of  notice,  and  directed  the  jury  to  find 
the  second  issue  in  the  affirmative.     Defendants  excepted. 

Defendants  also  introduced  the  equity  proceedings  under 
which  Jacob  Strickland  was  removed  as  trustee,  Ac,  and 
Griffin  was  appointed ;  also  W.  H.  Griffin,  who  testified  that 
he  had  no  notice  of  the  proceedings  to  sell  the  land,  and 
that  at  the  date  of  the  sale  in  1869,  four  of  the  children  of 
Margaret  (naming  them)  were  unborn,  and  that,  at  low  fig- 
ures, the  land  was  worth  two  or  three  dollars  per  acre.  An- 
other witness  testified  that  it  was  worth  $3  per  acre  at  the 
time  of  the  sale. 

It  was  in  evidence  that  when  the  first  mortgage  was  exe- 
.cuted,  February  9th,  1883,  a  portion  of  the  money  loaned 
>was  for  a  pre-existing  debt,  but  at  least  $500  was  cash  loaned. 
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and  it  was  admitted  that  the  Barnes'  note  was  a  pre-existing 
debt.  It  was  also  admitted  that  the  mortgage  of  February 
12th,  1884,  was  in  renewal  of  the  mortgage  of  February  9th, 
1883.  There  was  no  evidence  that  plaintiffs  had  any  actual 
notice  of  fraud,  but  defendants  insisted  that  ''  the  report  of 
sale,  decree  of  confirmation,  deeds  from  Griffin  to  Morgan, 
and  from  the  latter  to  the  former,  were  enough  to  apprise 
the  plaintiffs  that  the  land  had  been  sold  only  colora- 
bly,"  Ac. 

His  Honor  declined  to  so  hold,  and  defendants  excepted. 

"3.  The  defendants  further  insisted  after  verdict  (this 
point  having  been  reserved)  that  the  land  was  held  in  trust 
under  James  SuUivant's  will  for  the  sole  and  separate  use  of 
the  defendant  Margaret,  and  then  at  her  death  was  to  be 
held  in  trust  for  her  children,  that  is,  for  such  of  her  chil- 
dren as  would  then  answer  that  designation ;  that  the  Court 
of  Equity  had  therefore  no  power  to  order  the  sale  of  the 
children's  interest  and  estate  in  the  premises. 

His  Honor  decided  otherwise,  and  the  defendants  excepted. 

4.  The  defendants  contended  that  in  any  event  the  plain- 
tiffs were  bona  fide  purchasers  for  value  and  without  notice 
only  as  to  the  $600  loaned  by  them  to  Presley  GriflBn,  Feb- 
ruary 9th,  1883. 

The  plaintiffs  insisted  that  as  to  the  entire  debt  of  $791.65 
they  were  purchasers  for  value  and  without  notice. 

His  Honor  ruled  in  favor  of  the  defendants,  and  the  plain- 
tiffs excepted. 

His  Honor  then  rendered  judgment  as  set  forth  in  tran- 
script and  both  parties  appealed  to  the  Supreme  Court.'' 

Messrs.  F,  A.  Woolen  and  H,  P,  Murray,  for  the  plaintiffs. 
Messrs.  J.  BatUe  and  C.  M.  Cook,  {Messrs.  Bunn  &  Battle 
filed  a  brief,)  for  the  defendants. 
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Davis,  J.,  (after  stating  the  case).  1.  There  is  with  the 
record  sent  to  thisTlourt  a  voluminous  transcript  of  certain 
proceedings,  commenced  by  a  summons'  regularly  issued  on 
the  12th  day  of  April,  1886,  by  the  Clerk  of  the  Superior 
Court  of  Nash,  at  the  instance  of  A.  Branch  and  T.  J.  Had- 
ley  (who  are  the  plaintiffs  in  this  action)  v.  W.  H.  GriflBn 
and  others,  (naming  them,  who  are  the  defendants  in  this 
action,)  returnable  to  Spring  Term,  1886,  to  restore  and  per- 
petuate certain  records  alleged  to  have  been  lost  or  destroyed. 
That  proceeding  was  by  petition  and  seems  to  have  been 
prosecuted  in  compliance  with  §§  60  et  seq,  of  Tfie  Code. 
It  was  heard  before  Shepherd,  Judge,  at  Fall  Term,  1886,  of 
Nash  Superior  Court,  when  judgment  was  rendered  as  stated 
in  the  case  on  appeal. 

The  defendants  insist  that  that  proceeding  was  by  a  peti- 
tion in  this  action,  and  that  the  ruling  of  Judge  Shepherd, 
to  which  exception  was  taken,  but  from  which  there  was  no 
appeal,  is  now  the  subject  of  our  review,  and  that  His  Honor, 
Judge  Merrimon,  erred  in  the  intimation  of  the  opinion 
"that  the  matter  of  impeaching  the  proceedings,  imder 
which  the  land  was  sold,  could  not  be  effected  in  this  action, 
but  that  the  defendants  should  have  brought  a  separate 
action  for  that  purpose."  We  think  that  the  proceeding  to 
restore  and  perpetuate  the  alleged  lost  records  could  not  be 
injected  into  this  action,  and  that  the  judgment  therein  was 
final,  and  the  transcript  thereof  has  no  proper  place  in  this 
appeal.  It  was  collateral,  and  while  it  may  sometimes  be 
just  and  right  to  continue  a  pending  action  until  some  col- 
lateral fact  or  issue,  material  to  its  just  determination  and 
requiring  a  separate  action,  can  be  tried,  it  cannot  be  that 
controverted  questions  of  law  or  fact  involved  in  the  collat- 
eral issue  and  determinable  in  a  separate  proceeding,  can  be 
incorporated  in  and  become  a  part  of  the  record  of  the  pend- 
ing action.  This  would  be  to  make  "confusion  worse  con- 
founded."    We  cannot  try  in  this  action  any  controversy  as 
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to  the  existence  or  non-existence  of  the  alleged  lost  records. 
That  was  settled  in  the  proceeding  instiftited  to  determine 
it,  and  we  think  the  first  exception  of  the  defendants  can- 
not be  sustained. 

2.  But  the  defendants  insist  that  the  facts  of  record  were 
sufficient  to  put  the  plaintiffs  on  inquiry  and  that  they  were 
not  purchasers  for  value  without  notice.  They  say  that  the 
will  of  James  Sullivant,  showing  the  character  in  which  the 
property  was  held,  the  equity  proceedings  by  which  Jacob 
Strickland  was  removed  as  trustee,  and  Presley  Griffin  ap- 
pointed in  his  stead,  the  grossly  inadequate  price,  and  the 
deed  from  Griffin,  trustee,  to  Morgan,  and  the  deed  from 
Morgan  reconveying  to  Griffin,  all  of  which  were  of  record, 
were  sufficient  to  put  them  on  inquiry,  and  the  inquiry,  if 
prosecuted,  would  have  disclosed  the  fraud ;  and  that  there- 
fore they  were  affected  with  notice. 

It  is  true  that  without  actual  knowledge  or  information  a 
party  may  be  "affected  with  notice  by  information  of  8tny 
fact  or  instrument  relating  to  the  subject  matter  of  his  con- 
tract, which  if  properly  inquired  into,  would  have  lead  to  its 
ascertainment."  Adams  Eq.,  158 ;  Ijames  v.  Gaither,  93  N.  C, 
358;  Johnson  v.  Prairie^  91  N.  C,  159;  Hulbert  v.  DougldSy 
94  N.  C,  122.  But  is  there  anything  in  the  facts  relied  on 
to  put  the  purchasers  from  Griffin  and  his  wife  on  inquiry, 
us  to  whether  he  had  not  acquired  title  by  a  fraud  upon  his 
wifcywho  signed  the  deed  with  him,  and  his  children? 

Certainly  there  was  nothing  in  the  will  ot  James  Sullivant 
that  could  create  any  suspicion  of  fraud,  and  the  equity 
proceeding  and  the  decree  under  which  Jacob  Strickland 
was  removed  (and  the  regularity  and  validity  of  that  pro- 
ceeding are  in  no  way  impeached)  disclose  the  fact  that  Jacob 
Strickland  was  removed  for  a  failure  to  discharge  his  duty 
to  the  beneficiaries  under  the  will,  and  that  upon  the  appoint- 
ment of  Griffin  a  bond  of  $5,000  for  the  faithful  discharge  of 
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his  duties  was  required  and  given,  and  surely  there  could  be 
nothing  in  that  to*  put  him  on  inquiry. 

Inadequacy  of  price  may  have  been  a  good  cause  for  re- 
fusing to  confirm  a  sale,  but  after  confirmation  of  the  sale  it 
could  furnish  no  ground  for  setting  it  aside  and  annulling 
the  sale  made  under  it.    Sumner  v.  SesBoms^  94  N.  C,  371. 

That  a  trustee  cannot  buy  at  his  own  sale  is  too  well  set- 
tled to  need  the  citation  of  authority.  If  he  buys  directly, 
or  indirectly  through  another,  he  holds  the  property  at  the 
election  of  the  cestui  qui  trusty  to  take  the  price  or  demand  a 
resale  of  the  property,  but  a  sale  by  a  trustee  to  another 
(though  made  with  a  fraudulent  intent)  passes  the  legal  title 
to  the  purchaser,  and  a  bona  fide  purchaser  from  such  a 
fraudulent  vendee,  for  value  and  without  notice,  acquires  a 
good  title.     Young  v.  Lathrop,  67  N.  C,  ()3. 

However  fraudulent  the  transaction  may  have  been  as 
between  the  original  parties  to  the  sale,  a  purchaser  who 
acquires  the  legal  title  for  value  and  in  good  faith,  without 
notice,  is  not  attected  by  it,  and  is  protected.  Such  a  pur- 
chaser, as  was  the  case  in  Young  v.  Lathrop,  acquires  a  good 
title  by  purchase  at  private  sale,  and  the  Courts  are  equally 
and  perhaps  more  careful  in  protecting  bona  fide  purchasers 
who  derive  title  through  judicial  sales,  and  even  where  the 
proceedings  under  which  such  sales  have  been  made  have 
been  annulled  and  vacated  the  purchaser  has  been  protected. 

This  protection  of  purchasers,  bona  fide  and  for  value  at 
judicial  sales,  is  illustrated  in  Fowler  v.  Poor,  93  N.  C,  466 ; 
England  v.  Gamer,  90  N.  C,  197 ;  Sutton  v.  Schonwald,  86  N.  C, 
198,  and  the  many  cases  cited  in  them. 

Following  the  rulings  of  the  Court  in  these  cases,  we  think 
the  second  exception  of  the  defendants  cannot  be  sustained. 

3.  The  third  exception  rests  upon  the  denial  of  the  power 
of  the  Court  of  Equity  to  order  a  sale  of  the  interest  and  es- 
tate of  the  defendants  under  the  will  of  James  Sullivant. 
The  property  is  given  for  the  use  of  Margaret  f  »r  life,  and 
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then  "  for  the  use  and  benefit  of  the  children  of  the  said 
Margaret." 

The  children  take  as  a  class,  and  some  of  them  were  in 
esse  at  the  time  of  the  sale,  and  this  distinguishes  it  from  the 
cases  cited  by  the  learned  counsel  for  the  defendants.  It  is 
more  like  ex  parte  Dodd,  Phillips'  Equity,  97.  In  that  case 
it  is  said :  "  It  is  certain  if  land  be  devised  to  a  person  for 
life,  with  an  executory  devise  in  fee  to  his  children,  the  Court 
cannot  order  a  sale  of  the  land  before  the  birth  of  any  child, 
because  not  being  m  esse  there  can  be  no  one  before  the 
Court  to  represent  its  interests.  *  *  *  But  if  there  be  any 
children  in  esse  in  whom  the  estate  in  fee  can  vest,  a  sale 
may  be  ordered,  because,  if  their  interests  require  it,  they  may 
be  represented  by  guardian ;  and  this  may  be  done  though 
all  of  the  children  of  the  class  may  not  yet  have  been  born." 
Such  is  the  case  before  us.  As  was  said  in  ex  parte  Dodd,  this 
distinguishes  it  from  Watswi  v.  ^^atson,  3  Jones  Eq.,  400,  as  it 
also  does  from  WiUiarAs  v.  HasseU,  73  N.  C,  174;  Young  y. 
Young,  97  N.  C,  132;  Ex  parte  Miller,  90  N.  C,  625,  and 
similar  cases. 

There  was  no  error  in  the  ruling  of  the  Court  below  in  the 
matters  excepted  by  the  defendants. 

No  error. 

plaintiffs'  appeal. 

The  facts  are  the  same  as  those  set  out  in  the  defendants' 
appeal. 

The  jury  having  found  that  the  sale  by  which  Presley 
Griffin  acquired  title  was  fraudulent,  and  that  the  plaintiffs 
were  bona  fide  purchasers  for  value  without  notice,  and  hav- 
ing also  found  that  $500  of  the  note  executed  to  the  plaintiffs 
was  for  money  loaned,  his  Honor  held  that  the  plaintiffs 
were  purchasers  for  value  and  without  notice  only  to  the 
extent  of  the  amount  ($500)  loaned,  and  from  this  the  plain- 
tiffs appealed. 
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It  is  admitted  that  the  mortgage  of  February  12th,  1884, 
was  in  renewal  of  the  mortgage  of  February  9th,  1883,  and 
it  appears  from  the  record  that  the  credit  or  time  of  pay- 
ment was  extended.  A  mortgage  deed  executed  to  and  ac- 
cepted by  a  creditor  without  notice  and  in  renewal  of  a  prior 
mortgage,  certainly  cannot  place  the  creditor  in  a  worse  con- 
dition than  he  occupied  under  the  first  mortgage.  The  greater 
and  substantial  part  of  the  consideration  of  the  first  mort- 
gage was  the  money  then  loaned,  and  doubtless  the  induce- 
ment and  consideration  for  the  loan  then  made  was  the  se- 
curity given  by  the  execution  of  the  mortgage.  It  was  not 
a  mortgage  simply  to  secure  a  pre-existing  debt.  It  was  exe- 
cuted for  a  present  and  valid  consideration  moving  from  the 
plaintiflFs — the  advantage  to  them  being  the  security  of  their 
debt,  and  the  advantage  to  the  mortgagor  being  the  use  of 
the  money  loaned,  and  the  extension  of  time  to  pay,  and 
whether  the  mooted  question  as  to  the  difference  between  a 
mortgage  executed  to  secure  a  pre-extsting  debt  and  one  exe- 
cuted to  secure  a  present  loan,  or  upon  a  present  considera- 
tion, has  been  settled  or  not,  there  seems  to  be  no  question 
th^t  a  mortgage  exe(  uted  upon  a  valid  cotemporaneous  con- 
sideration, and  accepted  by  the  mortgagee  in  good  faith,  and 
without  notice  of  any  invalidating  equity  in  others,  will  be 
upheld.  Potts  V.  Blackwell,  4  Jones  Eq.,  58,  and  Brem  v. 
Lockhart,  93  N.  C,  191 ;  Bank  v.  Bridgets,  98  N.  C,  67,  and 
the  cases  cited. 

We  think  that  both  upon  authority  and  reason  the  plain- 
tiffs are  entitled  to  have  the  property  conveyed  in  the  mort- 
gage declared  a  security  for  their  debt  named  therein  to  its 
full  amount,  and  that  there  was  error  in  limiting  it  to  the 
amount  of  the  monev  loaned  at  the  time  of  the  execution  of 
the  mortgage. 

The  judgment  of  the  Court  below  must  be  reformed  in  this 
respect. 

Reformed  and  Affirmed. 


FEBRUARY  TERM,  1888.  185 


Taylor  v.  Railroad. 


JOHN  TAYLOR  and  wife  v.  THE  SEABOARD  AND  ROANOKE 

RAILROAD  COMPANY. 

Contract — Comrruyfi  Carrier — Evidence — Agency — Waiver. 

1.  A  contract,  endorsed  on  a  ticket  for  passage  to  a  place  and  return, 

between  a  common  carrier  and  a  passenger,  that  the  latter  shall 
identify  himself  as  the  original  purchaser  of  the  ticket  and  have 
it  stamped  by  the  former's  agent  at  a  particular  place,  is  a  simple 
contract,  and  any  of  its  provisions  may  be  waived  in  parol. 

2.  To  show  such  waiver  it  is  competent  to  prove  that  the  agent  of  the 

carrier,  other  than  that  at  the  station  designated  in  the  contract, 
recognized  the  ticket  by  permitting  the  passenger  to  identify  him- 
self and  by  stamping  it  for  the  return  trip. 

This  is  a  civil  action,  which  was  tried  before  Philips,  X, 
at  Fall  Term,  1887,  of  New  Hanover  Superior  Court. 

This  case  embraces  two  actions  consolidated  by  order  of 
the  Court.  The  plaintiffs  repectively  brought  them  to  re- 
cover damages  from  the  defendant,  occasioned  by  their 
wrongful  expulsion  from  one  of  the  passenger  cars  of  the 
defendant  by  its  agents  while  regularly  carrying  passengers 
over  its  road  from  Portsmouth  in  the  State  of  Virginia,  to 
Weldon  in  this  State. 

The  following  is  a  copy  of  so  much  of  the  case  stated  on 
appeal  as  is  necessary  to  a  proper  understanding  of  the 
opinion  of  the  Court  : 

"  On  the  trial  the  plaintiff  John  Taylor  was  introduced  as 
a  witness  in  behalf  of  plaintiffs,  who  testified  that  he  and 
his  wife  purchased  at  Wilmington,  N.  C,  at  a  price  less  than 
the  regular  fare  from  Wilmington,  N.  C,  to  Old  Point,  Va., 
and  return,  two  certain  tickets,  (which  were  shown  to  witness, 
identified  and  put  in  evidence,)  one  of  the  tickets  being 
signed  by  himself  and  the  other  by  his  wife ;  that  in  buy- 
ing the  tickets  he  and  his  wife  did  not  expect  or  intend  to 
stop  at  Old  Point,  but  to  go  directly  by  there  to  New  York, 
intending  to  purchase  at  Old  Point  or  Norfolk  other  tickets 
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to  New  York ;  that  plaintiffs  stopped  a  day  in  Norfolk  and 
did  not  go  to  Old  Point  at  all,  being  informed  by  a  fellow- 
passenger  that  they  could  have  their  tickets  stamped  at 
Norfolk  instead  of  Old  Point.  By  his  advice  they  applied  to 
a  person  appearing  to  be  a  ticket  agent  or  purser  on  board 
one  of  the  steamboats  of  the  Bay  Line,  which  was  then 
lying  in  Norfolk,  to  have  the  tickets  stamped ;  that  person 
examined  the  tickets  and  signed  and  stamped  them,  and 
caused  plaintiffs  to  sign  their  names  on  the  back  of  their 
respective  tickets;  that  plaintiffs  left  Norfolk  by  another 
route,  known  as  the  Oape  Charles  route,  for  New  York,  and 
came  back  from  New  York  by  the  same  route,  and  did  not 
go  to  Old  Point  at  all.  Upon  his  return  the  conductor  on 
board  the  train  of  the  defendant,  after  leaving  Portsmouth, 
refused  to  receive  the  tickets  of  himself  and  wife  because 
they  were  not  properly  stamped,  and  demanded  the  regular 
fare  from  Portsmouth  to  Weldon,  which  was  paid  by 
plaintiff 

Plaintiffs  then  offered  to  prove  that  the  person  who  signed 
and  stamped  the  tickets  at  Norfolk  was  the  authorized  agent 
of  the  defendant.  Defendant  objected,  and  the  Court  sus- 
tained the  objection,  and  the  plaintiffs  excepted. 

The  plaintiffs  put  in  evidence  the  "tickets"  mentioned 
held  by  each,  which  were  precisely  similar,  except  as  to  the 
name  of  the  holder.  The  following  is  a  copy  of  the  mate- 
rial portions  of  one  of  these  tickets,  and  the  endorsements 
thereon : 

WILMINGTON   &   WELDON    RAILROAD   COMPANY. 

"  Good  for  one  continuous  first-class  passage  to  Old  Point,  Va,, 
and  return,  as  per  coupons  attached,  when  officially 

stamped. 

Subject  to  the  following  conditions  : 

Having  purchased  this  ticket  at  a  reduced  rate,  I  do,  in 
consideration  thereof,  agree  to  be  bound  by  and  comply  with 
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the  following  conditions  in  respect  thereto:  The  trip  from 
point  of  sale  hereof  to  point  of  destination  shall  be  made 

within days  from  the  date  of  issue  stamped  hereon. 

The  return  trip  from  point  of  departure  to  point  of  des- 
tination   shall    be    made  within   days  from  date  of 

departure,  such  date  to  be  stamped  on  the  return  checks, 
which  shall  be  presented  to  the  agent  at  Old  Point, Va.,  for  that 
purpose,  and  until  such  date  is  stamped  thereon  such  checks 
cannot  be  used.  The  original  purchaser  hereof  must  be 
identified  as  such  by  a  signature  to  be  made  hereon,  in  the 
presence  of  and  witnessed  by  said  agent,  who  shall  deter- 
mine whether  such  signature  is  genuine  by  comparing  the 
same  with  the  signature  of  such  purchaser  hereto  attached. 
This  ticket  and  all  checks  attached  shall  be  used  in  ccynforrhity 
with  the  above  conditions  prior  to  date  punched  in  margin^  and 
in  any  event  shall  be  void  on  and  after  that  date.  This  ticket 
and  checks  attached  shall  be  void  unless  the  foregoing  con- 
ditions are  complied  with. 

Signature,  D.  Taylor. 

Witness,  R.  E.  Branch. 

T.  M.  EMERSON, 
Gen^l  Passenger  Agent" 

The  Court  being  of  opinion  that  the  plaintiffs  could  not 
recover,  they  suffered  to  a  judgment  of  nonsuit  and  ap- 
pealed. 

Mr,  D.  L.  Russell,  for  the  plaintiffs. 

Mr.  Thomas  W.  Strange,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  The  counsel  for  the 
appellee  contends  in  the  argument  before  us,  and  it  may 
be  here  conceded  to  be  so,  that  the  "  tickets  "  put  in  evidence 
on  the  trial  each  embodied  a  contract  in  writing  between  the 
holder  thereof  and  the  defeudant.     The  latter  and  the  holder 
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of  the  ticket  each  had  a  right  to  insist  upon  a  strict  observ- 
ance of  every  material  stipulation,  provision  and  require- 
ment contained  in  it.  Particularly  for  the  present  purpose, 
the  defendant  had  the  right  to  require  that  the  plaintifiEs 
should  each  be  present  in  person  and  respectively  present  to 
its  proper  agent  at  Old  Point  in  Virginia,  his  or  her  ticket 
and  identify  himself  or  herself  as  the  original  holder  thereof 
by  writing  his  or  her  name  thereon  and  having  the  return 
"  checks  "  stamped  as  in  the  check  provided,  which  the  plain- 
tiff did  not  do. 

But  the  contract  being  a  simple  contract  in  writing,  it  was 
competent  for  the  defendant  at  any  time  after  it  was  made, 
and  before  any  particular  provision  of  it  had  been  complied 
with,  to  waive  a  compliance  with  the  same  on  the  part  of 
the  plaintiffs  by  a  subsequent  verbal  agreement — one  not  in 
writing.  It  is  true,  that  a  simple  contract  completely  re- 
duced to  writing  cannot  be  contradicted,  changed  or  modi- 
fied by  parol  evidence  of  what  was  said  and  done  by  the 
parties  to  it  at  the  time  it  was  made,  because  the  parties 
agreed  to  put  the  contract  in  writing  and  to  make  the  writ- 
ing part  and  evidence  thereof.  The  very  purpose  of  the 
writing  is  to  render  the  agreement  the  more  certain  and  to 
exclude  parol  evidence  of  it.  Nevertheless,  by  the  rules 
of  the  common  law,  it  is  competent  for  the  parties  to  a 
simple  contract  in  writing  before  any  breach  of  its  pro- 
visions, either  altogether  to  waive,  dissolve  or  abandon  it, 
or  to  add  to,  change  or  modify  it,  or  vary  or  qualify  its 
terms,  and  thus  make  it  a  new  one,  which  must  in  such 
case  be  proved  partly  by  the  written  and  partly  by  the 
subsecjuent  unwritten  parol  contract,  which  has  thus  been 
incorporated  into  and  made  part  of  the  original  one.  The 
reason  for  this  seems  to  be  that  simple  contracts,  whether 
written  or  otherwise,  are  of  the  same  dignity  in  contempla- 
tion of  law,  and  therefore  the  written  may  be  changed,  mod- 
ified, or  waived  in  whole  or  in  part  by  a  subsequent  one, 
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express  or  implied.    Smith  on  Contracts,  (*)  29 ;  Chitty  on 
Contracts  (*)  105,  and  notes ;  Waits  Ac.  &  Def.,  344,  362. 

The  plaintiffs  did  not  contend  on  the  trial  that  the  "  tick- 
ets" referred  to  did  not  correctly  express  the  contract  between 
them  respectively  and  the  defendant  as  of  the  time  they  were 
issued,  but  that  subsequently  the  defendant,  through  its 
properly  authorized  agent,  agreed  to  waive  and  did  waive  so 
much  of  each  contract,  "ticket"  in  writing,  as  required  the 
plaintiffs  to  appear  personally  before  the  defendant's  agent 
at  Old  Point  in  Virginia,  and  there  produce  the  tickets  and 
identify  themselves  respectively  as  the  original  holders  of 
them,  by  writing  each  his  or  her  name  on  their  tickets  re- 
spectively and  having  the  return  checks  attached  to  them 
stamped  as  required.  It  was  competent  for  the  defendant* 
to  w^aive  such  requirement  in  writing  or  by  parol  agreement, 
and  it  was  likewise  competent  for  the  plaintiffs  to  prove  such 
agreement  of  waiver  by  parol. 

The  evidence  produced  and  received  in  the  trial  tended 
to  prove  such  agreement — that  the  defendant's  agent,  or  a 
person  representing  himself  to  be  its  properly  authorized 
agent  at  Norfolk  and  not  at  Old  Point,  identified  the  plain- 
tiflFs  in  the  proper  connection  and  did  there  what  the  de- 
fendant might  have  required  to  be  done  at  Old  Point,  to 
give  the  "  tickets  "  efifect  for  the  return  trip.  The  plaintiffs 
further  "  offered  to  prove  that  the  person  who  required  and 
stamped  the  tickets  at  Norfolk  was  the  authorized  agent  of 
the  defendant" — that  is,  fairly  interpreting  the  record — 
authorized  to  do  what  he  purported  and  undertook  to  do. 

Upon  objection  the  Court  refused  to  allow  the  plaintiffs  to 
produce  such  evidence.  We  think  it  was  pertinent  and 
competent,  and  should  have  been  received.  As  it  was  not, 
the  plaintiffs  are  entitled  to  a  new  trial,  and  we  so  adjudge. 

Error. 
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ALLEN  WARREN,  Trustee,  v.  GEORGE  HOWARD  and  R.  C.  WAR- 
REN, Ex'rs  of  J.  R.  Thigpen. 

Trust  and  Trustee — Parties. 

Where  the  trustee,  in  a  conveyance  to  secure  creditors,  died  before  fully 
administering  the  trust,  and  another  person  was  appointed  trustee 
under  the  statute— T/i€  Code,  gl276— JHeW; 

1.  The  substituted  trustee  could  maintain  an  action  against  the  personal 
representatives,  heirs  at  law  or  devisees  of  the  deceased  trustee  for 
such  portion  of  the  trust  estate  as  the  original  trustee  was  seized 
or  possessed  at  his  death. 

-2.  That  in  such  action  it  was  not  proper  to  make  creditors  of  the  trustee, 
whose  demands  were  contested,  parties,  as  they  were  not  neces- 
sary to  the  settlement  of  the  only  issue  raised,  viz  :  the  amount 
and  custody  of  the  unadministered  trust  estate. 

<Davis,  J.,  dissented.) 

This  was  a  civil  action  tried  before  Shipp^  J.,  at  Septem- 
ber Term,  1887,  of  Pitt  Superior  Court. 

On  the  22d  day  of  May,  1882,  Frank  L.  Thigpen,  being  a 
merchant  ipuch  embarrassed  by  debt,  conveyed  by  deed  of 
trust  to  James  R.  Thigpen,  trustee,  real  and  personal  prop- 
erty, including  credits  of  the  value  of  about  $25,000,  with 
power  to  sell  the  property  and  collect  the  credits,  and  apply 
the  fund  so  collected  to  the  payment  of  the  debts  classified 
and  mentioned  in  the  deed  in'  the  order  therein  directed. 
The  trustee  sold  the  property  and  collected  such  of  the  cred- 
its as  he  could,  realizing  $23,127.20.  He  disbursed  of  this 
sum  $19,785.62  in  the  payment  of  the  trust  debts  embodied 
in  classes  1,  2,  3  and  5  and  commissions  due  to  himself.  He 
also  paid  to  A.  T.  Bruce  &  Co.,  creditors  of  the  sixth  class  in 
the  deed,  on  account  of  the  debt  due  them,  $709.31.  After- 
wards the  last  named  creditors  obtained  judgment  against 
the  trustee  for  $2,215.24,  including  interest  and  for  costs. 
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Afterwards,  in  April  of  1886,  the  trustee  died  testate,  and 
the  defendants  duly  qualified  as  executors  of  his  will,  and 
the  plaintiff  was  duly  appointed  trustee  in  the  said  deed  of 
trust  vice  James  R.  Thigpen. 

The  plaintiff,  such  substituted  trustee,  having  made  de- 
mand upon  the  defendant  executors  for  the  balance  of  the 
trust  fund  in  the  hands  of  their  testator  at  the  time  of  his 
death,  and  payment  thereof  having  been  refused  by  them, 
brought  this  action. 

The  defendants  admitted  in  their  answer  that  there  was  a 
balance  of  the  trust  fund  in  the  hands  of  their  testator  at  the 
time  of  his  death  which  came  into  their  hands,  but  they 
further  answer  in  respect  thereto  as  follows : 

"  6.  The  defendants  are  informed  and  believe  that  their 
testator  received  notice  from  creditors  interested  in  the  due 
execution  of  the  trust  not  to  pay  the  debt  set  forth  in  clause 
4,  and  claimed  by  the  administrator  of  Martha  J.  Thigpen, 
for  that  it  was  not  a  valid  debt  and  they  desired  to  contest 
the  validity  and  payment  of  the  same;  that  they  have  been 
further  notified  there  is  a  judgment  against  their  testator  in 
favor  of  A.  T.  Bruce  &  Co.,  under  the  6th  clause  of  the  deed 
of  trust,  and  it  is  claimed  that  said  judgment  is  a  valid  lien 
upon  the  trust  fund  and  that  their  testator  is  personally  re- 
sponsible therefor  as  well  as  responsible  out  of  the  trust  fund. 

"  7.  The  defendants  aver  that  to  pay  these  two  claims  un- 
der clause  6,  if  both  are  valid,  will  require  a  larger  sum  than 
has  come  to  the  hands  of  their  testator,  and  they  set  up  a  de- 
fence that  the  claim  of  Martha  J.  Thigpen,  by  her  death, she 
not  being  indebted  to  any  one  which  is  averred  by  defendants, 
became  the  property  of  said  F.  L.  Thigpen,  and  as  such  was 
extinguished  under  the  trust  as  claimed  by  other  creditors, 
and  that  the  judgment  of  A.  T.  Bruce  &  Co.,  the  regularity 
and'  validity  of  which  they  ask  to  have  determined  before 
the  fund  shall  be  taken  from  them.  That  the  same  was 
based  on  the  invalidity  of  said  claims  either  for  the  above 
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cause  or  being  invalid  at  the  time  of  the  execution  of  the 
trust.  That  if  said  judgment  is  valid  and  their  testator  re- 
sponsible therefor,  they  ask  that  the  same  be  decreed  to  be 
paid  out  of  the  fund.  That  as  representing  their  testator 
they  stand  ready,  as  they  have  at  all  times  done,  to  account 
for  and  pay  over  the  fund  to  whomsoever  the  law  may  direct 
under  a  decree  of  this  Court. 

Wherefore  the  defendants  ask  the  Court  that  A.  T.  Bruce 
&  Co.  and  all  other  creditors  and  parties  interested  in  the 
distribution  of  said  trust  fund,  maj*^  be  brought  into  Court 
so  that  such  decree  may  be  made  in  the  premises  as  will 
protect  the  defendants  in  the  due  and  proper  discharge  of 
their  respective  duties  as  executors  aforesaid. 

The  Court  gave  judgment  as  follows: 

"  It  is  adjudged  that  the  plaintiff  recover  against  the  de- 
fendants judgment  for  the  sum  of  $2,856.99,  with  interest 
from  25th  September,  1887,  on  $2,632.21  until  paid,  out  of 
the  trust  fund,  including  the  cost  in  Hearne,  administrator 
of  Martha  Thigpen  v,  J.  R.  Thigpen,  which  is  to  follow  this 
case.  That  after  paying  the  costs  and  expenses  and  reserv- 
ing to  himself  proper  commissions  and  counsel  fees,  the 
plaintiff  shall  hold  the  residue  of  the  fund  until  the  rights 
of  the  various  creditors  secured  in  said  trust  shall  be  ascer- 
tained." 

From  this  judgment  the  defendants  appealed,  and  assign 
as  error: 

1.  The  Court  erred  in  refusing  to  grant  the  defendants' 
prayer  in  asking  that  A.  T.  Bruce  &  Co.  be  made  a  party, 
so  that  the  validity  of  the  judgment,  a  copy  of  which  is 
hereto  attached  and  marked  "  D"  might  be  passed  on  before 
the  fund  should  be  taken  from  them,  if  the  fund  ought  to 
be  applied  to  said  judgment,  and  if  not  binding  on  the  fund 
in  its  entirety,  that  a  reference  might  be  had  to  ascertain 
how  much  of  said  fund  should  be  applied  to  said  judgment 

2.  The  Court  erred  in  refusing  to  have  all  other  creditors , 
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and  parties  iuterested  in  the  distribution  of  said  trust  fund 
made  parties  in  this  action,  so  such  decree  will  protect  the 
defendants  in  their  duties. 

Mr,  John  Devereux^  Jr,y  for  the  plaintiff. 
Mr,  George  V.  Strongy  for  the  defendants 

Merrimon,  J.,  (after  stating  the  case).  The  testator  of  the 
defendants  was  a  trustee  of  an  express  trust,  having  in  his 
hands  at  the  time  of  his  death  a  considerable  part  of  the 
trust  fund  with  which  he  was  charged  by  the  trust  that  he 
had  not  distributed  to  the  creditors  entitled  to  have  the 
same.  This  it  appears  passed  into  the  hands  of  the  defend- 
antSy  the  executors  of  his  will,  not  to  be  administered  by 
them — they  have  and  hold  it  for  no  such  purpose — but  sim- 
ply to  turn  the  same  over  to  the  substituted  trustee,  vice  their 
testator,  the  deceased  trustee.  University  v.  Hughes,  90  N. 
C,  537. 

The  plaintiflF  was  duly  appointed  such  substituted  trus- 
tee, as  allowed  by  the  statute,  {The  Code,  §1276,)  which  au- 
thorizes and  empowers  the  Clerk  of  the  Superior  Court  of 
the  county  where  the  deed  of  trust  was  executed,  as  in  the 
statute  provided,  "to  appoint  some  discreet,  competent  per- 
son to  act  and  execute  the  said  deed  of  trust  according  to 
its  true  intent  and  meaning,  and  as  fully  as  if  appointed  by 
the  parties  to  the  deed.'' 

This  provision  plainly  and  necessarily  implies  and  con- 
templates that  the  trustee  so  appointed  must  have  possession 
and  control  of  and  dominion  over  the  trust  property  just  as 
the  original  trustee  had,  of  course  subject  to  the  control  of 
the  proper  Court  upon  due  application  asking  its  interfer- 
ence. Otherwise  the  substituted  trustee  could  not  execute 
the  various  provisions  of  the  deed,  dispose  of  the  property, 
pass  the  title  thereto,  collect  debts  and  administer  the  trust 
fund  as  contemplated  by  it. 
13 
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Incident  to  the  right  of  the  trustee  to  so  have  the  property 
of  the  trust  of  whatever  nature,  is  his  right  to  sue  for  and 
recover  the  same  in  a  proper  action  for  that  purpose,  when  it  is 
unlawfully  withheld  from  him.  It  may  be  that  the  legal  title 
to  the  trust  property,  in  cases  like  the  present  one,  if  the  prop- 
erty be  real  estate,  passes  to  the  heir-at-law  of  the  deceased 
trustee,  and  if  personalty,  to  the  executor  or  administrator, 
as  was  held  in  the  case  of  Guion  v.  Mdvin^  69  N.  C,  242; 
but  the  heir  and  personal  representative  hold  simply  the 
legal  title  for  the  substituted  trustee  and  should  pass  the 
same  to  the  latter,  to  the  end  he  may  properly  execute  the 
trust  as  intended  by  its  terms  and  as  contemplated  by  the 
statute.  The  trust  must  be  administered  by  the  trustee — 
the  statute  so  provides. 

This  action  is  brought  by  the  substituted  trustee  only  for 
the  purpose  of  recovering  from  the  executors  of  the  will  of 
his  deceased  predecessor  the  remainder  of  the  trust  fund  in 
their  hands,  which  they  have  refused  to  surrender  to  him. 
It  is  not  any  part  of  its  purpose  to  litigate  and  settle  the 
rights  of  parties  claiming  an  interest  in  the  trust  fund,  or  to 
administer  it  at  all — the  purpose  is  to  enable  the  trustee  to 
obtain  possession  of  it,  and  then,  as  suggested  by  the  Court 
below  in  its  judgment,  the  trustee  or  the  cestui  que  trust  may, 
if  need  be,  bring  an  action  for  the  purpose  of  settling  the 
-rights  of  parties  claiming,  and  the  distribution  of  the  fund. 

In  this  action  the  only  proper  thing  to  be  done  was  to  ascer- 
ttain  what  the  remainder  of  the  trust  fund  in  the  hands  of 
:dihe  defendants  was,  and  give  judgment  in  favor  of  the  plain- 
AiflF  for  the  same.    This  seems  to  have  been  done. 

The  assignments  of  error  do  not  extend  to  the  judgments 
directly,  but  to  the  refusal  of  the  Court  to  order  that  A.  T. 
Bruce  &  Co.,  creditors,  and  all  other  persons  interested  in 
the  trust  fund,  be  made  parties  to  the  action;  thus  practi- 
cally turning  it  into  an  action  to  settle  and  administer  the 
fund  in  the  hands  of  the  defendants.    This  cannot  be  done. 
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Certaiuly  it  cannot,  unless  by  agreement  of  all  parties,  with 
the  sanction  of  the  Court.  Because  to  do  so  would  be  to 
incorporate  into  the  action  a  multiplicity  of  inconsistent 
causes  of  action,  and  bring  into  it  parties  more  or  less  numer- 
ous, having  diverse  rights,  the  settlement  and  determination 
of  which,  in  this  action,  would  lead  to  confusion.  To  recover 
the  balance  of  the  trust  fund  and  have  it  in  hand  to  be  ad- 
ministered, as  the  plaintiff  seeks  to  do  by  this  action,  is  dis- 
tinct and  essentially  different  from  the  purpose  of  an  action 
brought  by  the  plaintiff  to  have  settled  the  conflicting  rights 
of  creditors  of  the  fourth  and  sixth  classes  to  share  in  that 
fund,  as  provided  in  the  deed  of  trust.  In  the  present  action 
A.  T.  Bruce  &  Co.  and  other  creditors  are  not  parties  neces- 
sary to  a  complete  determination  of  the  matter  in  litigation. 
They  will,  however  be  proper  parties  in  an  action  brought 
to  close  the  trust  and  settle  their  respective  rights  to  share 
in  the  trust  fund.  If  in  such  action  it  should  turn  out  that 
A.  T.  Bruce  &  Co.  were  entitled  by  virtue  of  their  judgment 
named  against  the  first  trustee  or  their  debt  on  which  it  is 
founded,  to  share  in  the  trust  fund,  they  would  be  allowed 
to  do  so,  otherwise  they  would  not.  The  Court  could  not  in 
any  case  hear  and  determine  in  this  action  any  question  as 
to  the  regularity  or  propriety  of  their  judgment;  it  could 
not  set  it  aside  for  irregularity,  error  or  fraud ;  taking  it  to 
be  such  a  judgment,  as  it  appears  to  be,  it  could  not  he 
attacked  in  this  or  any  action  collaterally. 

The  assignments  of  error  cannot  be  sustained,  and  the 
judgment  must  be  affirmed. 

Affirmed. 

Davis,  J.,  (dissenting).  This  action  is  brought  by  iVarren, 
the  new  or  substituted  trustee,  against  the  executors  of  the 
deceased  trustee  to  recover  a  sum  of  money  in  their  hands 
which  came  to  their  testator  as  trustee. 
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The  defendants  allege  that  there  are  conflicting  claims  to 
the  fund ;  that  the  administrator  of  Martha  J.  Thigpen  as- 
serts a  claim  to  it,  and  that  A.  T.  Bruce  &  Co.  also  assert  a 
claim  to  have  a  judgment  which  they  obtained  against  their 
testator  for  a  debt  in  the  6th  class  paid  out  of  the  fund,  and 
that  the  fund  is  not  sufiicient  to  pay  these  claims  if  it  shall 
be  adjudged  that  both  are  to  be  paid.  They  ask  to  have  the 
validity  and  regularity  of  the  judgment  against  their  testa- 
tor determined,  and  **  if  said  judgment  is  valid  and  their  tes- 
tator responsible  therefor  they  ask  that  the  same  be  decreed 
to  be  paid  out  of  the  fund."  It  came  rightfully  into  their 
hands,  subject  to  the  trusts  which  attached  to  it  in  the  hands 
of  the  testator. 

As  was  said  by  the  Court  in  Ouion  v.  MdviUy  69  N.  C, 
242,  upon  the  death  of  the  trustee  "  the  real  property  de- 
scends to  the  heirs  and  the  personalty  goes  to  his  adminis- 
trator (or  executor)  clothed  with  the  trusts." 

I  think  the  executor  or  administrator,  if  there  is  no  doubt 
or  dispute  as  to  the  right  of  the  cestui  que  trust  to  receive  the 
fund,  may  safely  pay  it  directly  to  such  cestui  que  trust  with- 
out waiting  for  the  appointment  of  a  new  trustee,  and  such 
payment  would  be  a  discharge  of  the  estate  of  his  testator; 
but  if  there  be  any  doubt  or  question  as  to  who  is  the  proper 
person  to  receive  the  fund,  or  if  the  testator  or  intestate  has 
incurred  any  liability  in  respect  to  the  trust  property,  he  has 
a  right  to  have  that  question  settled  before  he  is  required  to 
part  with  it,  and  in  the  settlement  of  that  question  (which 
under  the  old  practice  was  of  equitable  jurisdiction)  he  has 
a  right  to  have  all  conflicting  claimants  made  parties. 

Under  the  old  practice  would  not  the  settlement  of  this 
trust  have  been  a  subject  of  equitable  jurisdiction,  and  would 
not  the  Court  have  required  all  parties  interested  to  be  be- 
fore it? 

If  the  testator  was  living  would  he  not  have  the  right  to 
demand,  before  parting  with  the  fund,  that  all  conflicting 
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claims  thereto  be  determined?  If  so,  is  it  not  equally  clear 
that  his  executors  who  find  the  fund  in  their  hands  not 
simply  the  subject  of  conflicting  claims  between  centui  que 
trusts,  but  with  a  i*08ponsibility  of  their  testator,  protected 
before  they  can  be  required  to  surrender  the  fund?  If  it 
shall  be  that  the  judgment  of  A.  T.  Bruce  &  Co.  ought  to  be 
paid  out  of  the  trust  fund,  but  the  substituted  trustee  when 
he  gets  the  fund  in  his  hands  shall  refuse  to  pay  it  and  the 
executors  of  the  deceased  trustee  shall  be  made  to  pay  it  un- 
der the  judgment  against  their  testator,  will  they  not  be  sub- 
rogated to  the  rights  of  Bruce  &  Co.,  and  have  cause  of  ac- 
tion against  the  plaintiff? 

It  will  not  do  to  say  that  that  is  not  probable,  for  that  is 
the  very  question  that  they  ask  to  have  settled  in  this  action, 
and  which  is  resisted. 

RuFFiN,  J.,  in  Hoover  v.  BerryhiU,  84  N.  C,  132,  says  "  that 
Courts  of  Chancery  had  but  few,  and  those  very  simple  rules, 
for  determining  the  proper  parties  to  a  suit,  and  that  a  lead- 
ing one  was  that  every  person  who  had  an  interest  in  the 
subject  matter  of  the  suit  should  be  a  party  thereto,  and  this 
with  the  twofold  idea  of  making  it  safe  for  the  defendant  to 
perform  the  decree  and  of  avoiding  unnecessary  litigation." 
Again  in  Barrett  v.  Brown,  86  N.  C,  556,  it  is  said  "  a  better 
reason  for  the  rule  (requiring  all  parties  to  be  before  the 
Court)  seems  to  be  given  in  1  Daniel's  Chancery  Practice, 
240,  where  it  is  said  to  depend  upon  the  intention  of  the 
Court  to  do  complete  justice  by  deciding  upon  and  settling 
the  rights  of  all  the  persons  interested  in  one  action,  so  as 
to  prevent  future  litigation  and  to  render  the  performance 
of  the  decree  perfectly  safe  to  those  who  may  be  compelled 
to  act  under  it." 

I  think  that  the  conclusion  at  which  I  have  arrived,  that 
the  defendants  have  a  right  to  the  protection  asked  for  by 
them,  is  fully  warranted  by  the  cases  cited  and  the  authori- 
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ties  referred  to  in  them,  and  by  Adams  in  bis  treatise  on 
Equity,  §  315,  et  seq. 

Where  an  interest  exists  which  requires  protection,  it  is 
possible  that  a  claim  exists  in  respect  to  that  in(er^t,  and 
the  defendant  is  entitled  to  have  all  such  claims  settled  to- 
gether, so  that  the  matter  may  be  completely  and  eflFectually 
disposed  of. 

The  judgment  in  this  very  action  seems  to  be  pregnant 
with  the  "future  litigation"  indicated  by  the  answer  of  the 
defendants.  It  provides  "  that  after  paying  the  costs  and 
expenses  and  reserving  to  himself  proper  commissions  and 
counsel  fees,  the  plaintiff  shall  hold  the  residue  of  said  fund 
until  the  rights  of  the  various  creditors  secured  in  said  trust 
shall  be  ascertained." 

If  the  testator  of  the  defendants  has  incurred  any  liability 
in  respect  to  the  trust  fund  in  their  hands  as  executors,  and 
that  is  one  of  the  rights  *'  to  be  ascertained,"  why  may  it  not 
be — why  ought  it  not  to  be — settled  in  this  action?  Why 
subject  them  to  the  hazard  of  having  to  pay  the  judgment 
of  Bruce  &  Co.  against  their  testator  and  then  litigate  with 
the  very  plaintiff  in  this  action,  the  question  now  raised  as 
to  whether  it  ought  not  to  be  paid  out  of  the  trust  fund  ? 


C.  E.  COWAND  and  wife  v.  ROBERT  A.  MEYERS. 

Pleading — Demurrer —  WiU — Estate — Injunction —  Waste. 

1.  A  demurrer  to  a  complaint  containing  but  one  cause  of  action  must 
go  to  the  whole  matter  alleged,  otherwise  it  will  be  disregarded. 

2*  A  devise  to  P  for  life,  remainder  to  testator^s  daughter  N,  provided 
she  ''  shall  have  lawful  heirs  of  her  body,  and  if  not,  I  give  it  unto 
my  son,"  vests  in  N  upon  the  death  of  P  an  estate  for  life  which 
will  be  enlarged  into  a  fee  if  she  should  have  issue  at  her  death ; 
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and  the  son  took  an  estate  in  fee  contingent  upon  the  event  that 
N  died  without  issue,  and  was  entitled  to  be  protected  by  injunc* 
tion  against  waste. 

Civil  action,  tried  before  Shipp,  J,,  upon  complaint  and 
demurrer,  at  Spring  Term,  1887,  of  Bertie  Superior  Court. 

George  Wynne,  a  resident  of  Bertie  County,  in  this  State, 
in  the  vear  1855,  executed  a  will  wherein  he  devises  the  tract 
of  land  on  which  he  lived  and  described  as  "  the  Manor  plan- 
tation "  to  his  wife  Phoebe  for  life,  and  in  a  subsequent  clause 
disposes  of  the  remainder  as  follows : 

"  I  give  unto  ray  daughter  Nancy  Wynne  one  tract  of  land 
whereon  I  now  live,  that  I  lent  to  my  wife  Phoebe  Wynne 
her  natural  life,  provided  my  daughter  Nancy  Wynne  shall 
have  lawful  heirs  of  her  body,  and  if  not,  I  give  it  unto  my 
son  William  D.  Wynne  forever." 

Phoebe  Wynne  died  the  last  of  the  year  1859,  and  the  said 
Nancy  went  into  possession  and  subsequently  intermarried 
with  the  defendant  Robert  A.  Meyers. 

William  D.  Wynne,  the  devisee,  died  in  1864  intestate, 
leaving  an  only  child,  Bettie  E.,  who  intermarried  with  C.  E. 
Cowand,  and  they  bring  this  action  to  recover  possession  of 
the  land,  the  damages  committed  thereon  in  the  alleged 
cutting  down  and  disposing  of  the  growling  timber,  and  to 
restrain  further  waste. 

The  defendants  demurred  to  the  complaint  upon  the 
grounds : 

1.  That  under  the  will  of  the  testator  the  /erne  defendant 
has  a  defeasible  fee  simple  or  a  fee  simple  estate  subject  to  be 
determined  for  want  of  issue  of  her  body,  or  a  fee  simple 
absolute. 

2.  That  the  plaintiffs  are  not  entitled  to  the  relief  they 
ask. 

Upon  the  bearing  the  Court  rendered  the  following  judg- 
ment: 
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"In  this  case  it  is  considered  by  the  Court  that  the  defendants 
are  entitled  to  an  estate  in  the  land  described  in  the  will  of 
her  father  and  devised  to  her  and  that  she  is  entitled  to  pos- 
session of  the  same.  It  is  therefore  adjudged  that  the  de- 
murrer be  sustained  to  that  extent  and  that  defendants  have 
and  recover  their  costs,  to  be  taxed  by  the  Clerk." 

The  plaintiffs  appealed  and  assigned  the  following  errors: 

1.  In  holding  that  the  defendant  Nancy  derived  under 
the  will  mentioned  any  interest  in  the  land. 

2.  In  not  holding  that  the  feme  plaintiflF's  father  at  the 
death  of  the  life  tenant  became  the  owner  in  fee  of  said  land 
and  entitled  to  the  possession  thereof 

3.  In  not  granting  or  continuing  the  injunction  against 
waste. 

4.  In  dismissing  the  action  and  giving  the  judgment  for 
costs  against  plaintiffs. 

Mr.  R.  B.  Peebles,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  While  in  a  com- 
plaint several  separate  and  distinct  causes  of  action  or  counts 
are  set  out,  a  demurrer  may  be  entered  to  one  or  more  and 
answer  made  to  others.  Ransom  v.  McClees^  64  N.  C,  17. 
If  the  complaint  contains  but  a  statement  of  one  cause  of 
action,  the  demurrer  must  be  to  it  as  a  unity  or  it  will  be 
disregarded,  and  in  such  cases  it  must  be  sustained  or  over- 
ruled as  a  whole  and  not  in  parts.  State  v.  Youngs  65  N. 
C,  579. 

The  judgment  apparently  leaves  undisposed  of  the  de- 
mand for  damages  and  for  relief  against  their  being  re- 
peated, except  as  it  may  be  involved  in  the  ruling  that  the 
defendrtuts  are  entitled  to  an  estate  in  the  land  and  to  pos- 
session, both  of  which  are  consistent  with  a  contingent  re- 
mainder or  executory  devise  over  as  the  will  may  be  con- 
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strued  to  operate,  to  the  deceased  father  of  the  feme  plaintiff. 
But  we  are  constrained  to  regard  tlie  action  of  the  Court  as 
denying  any  relief  under  the  complaint  upon  the  facts 
stated. 

We  concur  in  the  construction  put  upon  the  clause  of  the 
will  recited  that  it  vests  an  estate  in  remainder  to  take  effect 
at  the  death  of  the  wife  (Phoebe),  and  which  then  came  into 
the  possession  of  the  defendant  (Nancy)  for  her  life — en- 
larged into  a  fee  if  the  said  Nancy  at  her  decease  should 
have  issue. 

No  estate  is  given  to  such  issue  if  coming  into  existence 
and  surviving,  but  the  effect  is  to  defeat  the  limitation  over 
to  the  son,  William  D.,  and  transmute  a  life  estate  into  an 
estate  in  fee  in  Nancy.  The  estate  of  the  feme  plaintiff  is 
therefore  contingent,  and  though  Nancy  has  attained  the  age 
of  fifty-five  years,  and  in  the  course  of  nature  cannot  be 
expected  to  have  children,  the  nature  of  the  estate  inherited 
by  the  feme  plaintiff  from  her  deceased  father  is  unchanged 
and  remains  the  same,  dependent  upon  a  contingency  as 
before,  yet  it  will  be  protected  against  unauthorized  waste 
and  injury  to  the  damage  of  the  inheritance. 

In  Gordon  v.  Lowthei\  75  N.  C,  193,  the  facts  were  similar, 
except  that  the  limitation  over  and  after  the  life  estate,  was 
to  such  children  as  the  life  tenant  might  have  who  attained 
the  age  of  twenty-one  years,  and  to  the  plaintiff  if  there 
were  none  such  left ;  and  the  life  tenant,  as  in  our  case,  had 
passed  the  period  of  child-bearing,  and  it  was  decided  that 
no  recovery  could  be  had  for  damages  from  waste  already 
committed,  but  the  plaintiff  was  entitled  to  protection 
against  future  waste  and  destruction  by  the  exercise  of  the 
restraining  power  of  the  Court.  This  case  is  not  distinguish- 
able in  principle  from  that  before  us  and  is  decisive  of  the 
appeal. 

There  is  error  in  sustaining  the  demurrer  and  refusing  all 
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relief,  and  the  ruling  must  be  reversed,  so  that,  if  allowed, 
the  cause  may  proceed  by  answering  the  complaint,  if  the 
defendants  shall  be  so  advised  and  elect. 

Error. 


THE  McNEAL  PIPE  AND  FOUNDRY  COMPANY  v.  A.  H.  HOW- 
LAND  AND  THE  DURHAM  WATER  COMPANY. 

Removal  of  Actions  to  Federal  Courts — Jurisdidion. 

1.  A  defendant  is  not  entitled  to  have  an  action  removed  for  trial  from 

the  State  to  tiie  Federal  Courts,  under  the  Acts  of  Congress,  unless 
the  latter  has  original  jurisdiction  of  the  action. 

2.  When  a  proper  case  for  removal  is  made  out,  no  formal  order  to 

transfer  the  action  is  necessary — the  State  Court  will  simply  sus- 
pend further  proceedings  unless  the  Federal  Court  should  remand 
the  cause. 

Motion  to  remove  the  action  to  Federal  Court  for  trial, 
heard  before  Merriman,  J.,  at  January  Term,  1888,  of  Dur- 
ham Superior  Court. 

The  action  is  upon  a  contract  entered  into  between  the 
plaintiff,  a  corporation  formed  under  the  laws  of  the  State  of 
New  Jersey,  and  the  defendant  A.  H.  Rowland,  a  citizen  and 
a  resident  of  the  State  of  Massachusetts,  to  recover  damages 
for  the  breach  thereof,  in  the  non-payment  of  goods  sold  and 
delivered,  and  is  prosecuted  against  the  other  defendant.  The 
Durham  Water  Company,  a  corporation  created  and  acting 
under  the  laws  of  this  State,  to  establish  and  enforce  a  lien 
therefor  upon  the  property  of  the  latter. 

The  complaint  was  filed  at  Fall  Term,  1887,  of  the  Supe- 
rior Court  of  Durham,  to  which  the  summons  was  returned 
and  separate  answers  of  the  defendants  put  in  purporting  to 


FEBRUARY  TERM,  1888.  203 


Foundry  Co.  v.  Rowland. 


be  at  that  term,  while  the  verification  of  each  was  made  in 
November,  after  its  expiration. 

The  defendant  Howland,  alleged  to  owe  the  plaintiff  for 
goods  delivered  under  the  contract  in  more  than  twenty 
thousand  dollars,  applied  by  petition  (when  filed  does  not 
appear,  but  which  was  passed  on  and  denied  at  January 
term  afterwards)  asking  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District 
of  North  Carolina  under  the  several  Acts  of  Congress.  The 
plaintiff  resisted  the  application  for  removal,  contending  that 
a  cause  for  removal  by  the  said  Howland  was  not  presented 
in  the  record  for  these  reasons: 

•"  First,  because  his  petition  and  bond  were  not  filed  in  apt 
time ;  secondly,  because  the  bond  did  not  conform  to  the  re- 
quirements of  the  Act  of  Congress,  in  that  it  was  not  condi- 
tioned to  provide  for  the  payment  of  costs  in  the  United 
States  Court;  thirdly,  because  the  pleadings  did  not  show  a 
severable  controversy  such  as  was  provided  for  in  the  Act  of 
Congress  of  1887 ;  fourthly,  because  defendant  Howland  be- 
ing a  citizen  and  resident  of  the  State  of  Massachusetts  and 
not  being  an  inhabitant  of  the  Western  District  of  North 
Carolina,  and  the  plaintiff  being  a  citizen  and  resident  of 
the  State  of  New  Jersey — and  as  therefore  the  United  States 
Circuit  Court  would  not  have  jurisdiction  of  a  suit  originally 
brought  in  that  Court,  it  would  not  have  jurisdiction  of  this 
cause  when  removed,  and  on  that  account  the  motion  to  re- 
move should  be  refused." 

The  defendant  offered  to  file  an  additional  bond,  or  to 
amend  the  present  one  in  any  particular  necessary. 

The  Court  being  of  opinion  that  no  order  of  the  State  Court 
was  necessary  to  the  removal  of  the  cause  if  it  were  a  proper 
ease  for  removal,  and  being  further  of  opinion  that  the  bond 
was  insuflBcient  and  it  had  no  power  to  allow  an  amendment 
thereto  or  a  new  bond  to  be  filed,  and  that  in  the  suit  in 
which  defendant's  petition  was  filed  there  is  not  "  a  contro- 
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versy  which  is  wholly  between  citizens  of  diflFerent  Stat^,''' 
and  that  the  Circuit  Court  of  the  United  States  would  have 
no  jurisdiction  of  the  action,  declined  to  make  the  order  al- 
lowing defendant  Rowland  to  file  a  new  bond  or  to  amend 
the  bond  on  file,  and  also  declined  to  make  an  order  remov- 
ing the  action  to  the  Circuit  Court,  from  which  rulings  de- 
fendant Howland  appealed. 

The  bond  waa  in  the  following  form : 

Know  aU  men  by  tJiese  presents  :  That  we  A.  H.  Howland, 
as  principal,  and  S.  W.  Holman,  as  surety,  are  held  and 
firmly  bound  unto  The  McNeal  Pipe  and  Foundry  Company 
in  the  penal  sum  of  two  hundred  and  fifty  dollars,  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves  jointly  and  sever- 
ally, firmly  by  these  presents. 

The  condition  of  this  bond  is  such,  that  if  said  A.  H. 
Howland  shall  enter  and  file  or  cause  to  be  filed  in  the  next 
Circuit  Court  of  the  United  States  for  the  Western  District 
of  North  Carolina,  on  the  first  day  of  its  session,  copies  of 
all  process,  pleadings  and  deposition  testimony  and  other 
proceedings  in  a  certain  suit  now  pending  in  the  Superior 
Court  of  Durham  county,  State  of  North  Carolina,  in  which 
The  McNeal  Pipe  and  Foundry  Company  is  plaintiflF  and 
said  A.  H.  Howland  and  the  Durham  Water  Company  are 
defendants,  and  shall  do  such  other  appropriate  acts  as,  by 
Act  of  Congress,  in  that  behalf  are  required  to  be  done  upon 
the  removal  of  such  suit  from  said  State  Court  into  the  said 
United  States  Court,  then  this  obligation  to  be  void,  other- 
wise of  force. 

Dated  this  23d  day  of  November,  1887. 

A.  H.  HOWLAND,  [Seal.] 
By  W.  W.  Fuller,  Attorney. 
S.  W.  HOLMAN,  [Seal.] 
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Mr.  John  Hinsdale,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  The  Act  of  Congress 
approved  on  March  3,  1887,  and  amendatory  of  that  of 
March  3,  1875,  makes  important  changes  in  the  law  which 
authorizes  the  transfer  of  causes  pending  in  a  State  Court 
to  the  United  States  Circuit  Court  for  trial.  It  confines  the 
right  to  apply  for  and  obtain  a  removal  to  non-resident  de- 
fendants, the  plaintiff  having  elected  to  bring  his  action  in 
the  jurisdiction  of  a  State  Court,  the  sum  in  controversy 
must  be  more  than  $2,000  instead  of  $500,  the  former  limit, 
exclusive  of  interest  and  costs;  the  application  must  be 
made  at  or  before  the  time  when,  under  the  law  or  rules  of 
the  State  Courts,  the  defendant  is  required  to  answer  or 
plead ;  a  bond  properly  secured  must  be  entered  into  for 
filing  a  cop  J'  of  the  record  in  the  Circuit  Court  on  the  first 
day  of  its  next  sitting  "  and  for  paying  all  costs  that  may  be 
awarded  if  said  Court  shall  hold  that  the  suit  was  wrong- 
fully removed,"  Ac. 

The  first  section  of  the  amending  statute  provides,  more- 
over, that  in  order  to  the  exercise  of  original  jurisdiction, 
the  action  "  shall  be  brought  only  in  the  district  of  either 
the  plaintiff  or  defendant,"  and  in  the  recent  case  of  the 
County  of  Yvba  v.  Pioneer  Gold  Mining  Co,,  decided  in  U.  S. 
Circuit  Court,  N.  D.,  California,  in  August  last,  it  is  held, 
Mr.  Justice  Field  and  the  Circuit  and  District  Judges  con- 
curring in  the  opinion,  that  under  the  second  section  no 
cause  can  be  removed  of  which  the  Circuit  Court  would  not 
have  had  original  cognizance. 

While  it  is  true  that  the  present  suit  is  brought  in  a  dis- 
trict where  one  of  the  defendants  resides  who  is  content  to 
let  it  remain,  the  other  defendant,  who  seeks  another  juris- 
diction, is  a  citizen  and  resident  of  another  State,  and  if 
there  were  a  several  [controversy  between  them  and  it  could 
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be  severed  and  removed,  the  anomalous  result  would  follow 
that  a  cause  would  be  there  constituted  which  could  not 
have  originated  in  that  Court  in  that  form. 

The  principle  of  the  ruling  in  the  case  cited,  seems  to 
apply  to  the  present  proposed  removal  and  with  the  sanction 
of  such  high  authority  agreeing  with  our  own  reading  of 
the  enactment  and  its  general  scope  and  policy,  we  must 
sustain  the  ruling  of  the  Court  below. 

We  pretermit  passing  upon  the  other  grounds  of  objection 
to  the  transfer  of  the  cause,  to-wit:  (1)  that  the  application 
was  not  made  at  the  first  term  of  the  Court  as  of  which  the 
pleadings  are  filed ;  the  want  of  diversity  in  the  controver- 
sies between  the  plaintiff  and  defendants,  their  connection 
and  dependence,  so  that  presence  of  each  in  the  one  action 
is  necessary  to  a  full  determination  of  the  cause;  the  ab- 
sence of  any  provision  in  the  bond  for  the  payment  of  costs, 
all  of  which  have  great  force,  since  it  is  sufficient  to  say  the 
cause  was  not  in  law  removable. 

It  may  be  observed  that  no  order  of  removal  was  neces- 
sary since  a  compliance  with  the  prescribed  conditions 
effected  a  removal,  and  all  required  of  the  State  Court  was 
to  suspend  all  further  proceedings,  unless  thereafter  the  case 
should  be  remanded  by  the  Circuit  to  the  State  Court  for  a 
resumption  of  jurisdiction. 

We  therefore  consider  the  appeal  before  us  to  be  from  the 
ruling  of  the  Judge  to  proceed  in  the  cause.  Fitzgerold  v. 
AUToan,  82  N.  C,  492. 

As  to  what  are  separable  controversies,  see  Ayers  v.  WisnuiU^ 
112  U.  S.,  187;  St.  Louis  RaUroad  Co.  v.  WUson,  114  U.  S., 
60;  Louis.  &  Nash  Railroad  Co.  v  ick,  Ibid.,  52;  Puhiam  v. 
Ingrarhy  Ibid.,  57;  St.  Louis  &  S.  F.  Railroad  Co.  v.  Wilson^ 
Ibid.,  60. 

Affirmed. 
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JESSE  D.  WALKER,  Adm'r  of  John  Brooks,  t.  J.  L.  BROOKS  et  al. 

Contract — Married   Women — Advancement — Fraud. 

1.  Coverture  disables  a  woman  to  enter  into  a  binding  contract,  but  it 
does  not  constitute  a  protection  for  her  fraud,  and  if  she  repudi- 
ates her  promises  she  must  surrender  what  she  has  acquired  by 
reason  of  them. 

fL  Where  it  appeared  that  the  father  had  delivered  to  his  daughter — a 
married  woman — property  of  the  value  of  one  thousand  and  sev- 
enty dollars,  and  took  her  bond  payable  on  demand  for  six  hun- 
dred and  seventy  dollars,  but  made  no  charge  against  her  upon 
his  books  of  advancements.  Held,  (1)  that  the  difference  between 
the  value  of  the  property  and  the  bond  was  not  intended  as  an 
advancement,  but  a  gift ;  (2)  that  although  the  payment  of  the 
bond  could  not  be  enforced,  the  obligor  was  not  entitled  to  par- 
ticipate in  the  distribution  of  her  father's  estate  until  she  paid  it 
or  submitted  to  have  it  charged  against  her. 

This  is  a  special  proceeding,  heard  by  Shepherd,  •/.,  at 
Fall  Term,  1887,  of  Person  Superior  Court,  upon  exceptions 
and  appeal  from  the  Clerk 

This  action,  begun  before  the  Clerk  of  the  Superior  Court 
of  Person,  against  the  distributees  of  the  intestate  and  the 
husbands  of  such  as  have  married,  is  prosecuted  for  the  pur- 
pose of  settling  the  estate  in  the  hands  of  the  plaintiff  as  his 
administrator. 

It  does  not  appear  that  service  of  summons  was  made  upon 
any,  though  the  defendants  W.  W.  Hill  and  wife  Ida  T., 
come  in  after  an  order  of  publication  as  to  them,  they  being 
non-residents,  and  make  answer  to  the  complaint.  It  is  un- 
necessary to  pursue  the  cause  in  its  singular  and  irregular 
course  in  which  all  the  defendants  have  borne  a  share  in 
view  of  and  for  the  protection  of  their  several  interests  in 
the  result,  and  thus  make  themselves  parties  to  the  action. 

The  only  controversy  finally  evolved  and  the  ruling  upon 
which  is  brought  up  for  review  in  the  appeal  of  said  W.  W. 
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Hill  and  wife,  is  between  them  and  the  administrator,  and 
arises  out  of  the  following  facts : 

On  February  25th,  1 885,  the  said  Ida  received  from  the 
intestate,  her  father,  a  railroad  bond  of  the  value  of  $1,070, 
and  at  the  same  time  gave  him  her  bond,  as  follows: 

"  $670.  On  demand  and  payable  with  six  per  cent  in- 
terest from  date,  I  bind  myself,  assignees,  &c.,  to  pay  John 
Brooks,  six  hundred  and  seventy  dollars,  for  full  value  re- 
ceived of  him.  I  hereby  waive  the  benefit  of  my  homestead 
exemptions  as  regards  this  debt. 

I  hereby  set  my  hand  this  25th  of  February,  1885. 

IDA  D.  HILL.    [Seal.] 

The  Clerk  charges  the  said  Ida  with  advances  to  the 
amount  of  $45,  according  to  her  own  inventory  filed,  and 
with  nothing  in  distributing  the  estate  of  the  intestate,  and 
from  his  refusal  to  charge  her  with  the  bond,  the  plaintiff 
appealed  to  the  Judge  of  the  Superior  Court,  who  upon 
the  hearing  rendered  the  following  judgment: 

"  This  cause  coming  on  to  be  heard,  and  all  the  exceptions 
except  one,  having  been  abandoned  or  passed  upon  by  Judge 
Clark  at  a  previous  term,  and  counsel  stating  that  the  only 
difference  between  them  was  in  reference  to  the  amount 
which  should  be  charged  against  Ida  D.  Hill  as  an  advance- 
ment, and  the  Court  having  considered  the  testimony,  ex- 
hibits and  agreement  of  counsel,  which  latter  is  filed  in  the 
papers  herein,  the  Court  is  of  the  opinion,  and  so  finds  and 
adjudges,  that  the  coupon  bond  to  the  extent  of  six  hundred 
and  seventy  dollars  was  intended  as  an  advancement  to  the 
said  Ida,  and  that  she  should  be  charged  therewith  in  the 
settlement  of  the  estate,  her  bond  being  returned  to  her  by 
the  administrator.  Plaintiff's  exception  is  therefore  sus- 
tained. It  is  further  adjudged  that  this  cause  be  remanded 
to  the  Clerk  to  the  end  that  his  report  be  reformed  accord- 
ing to  this  order." 
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The  defendant  Ida  excepted  thereto  and  appealed. 

Mr,  John  W,  Graham^  for  the  plaintiff. 
Mr.  R,  C.  Striidtvick,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  The  intestate  left  no 
charges  on  his  hooks  for  advancements  to  the  said  Ida  as  he 
did  against  others  of  his  children,  and  she  voluntarily  ren- 
ders an  account  for  articles  of  the  value  of  $45  furnished  her, 
and  submits  to  be  charged  therefor,  and  it  is  quite  manifest 
that  in  the  contemporary  delivery  to  her  of  the  railroad  se- 
curity and  her  execution  of  her  bond  to  him  for  $670,  the 
intent  was  to  give  to  her  as  an  advancement,  or  to  pay  her 
for  kind  services  to  him,  and  not  to  be  accounted  for — the 
sum  of  $400,  the  difference  in  their  amounts — and  this  only 
as  a  severance  in  the  indebtedness  upon  the  railroad  security. 
The  absence  of  any  charge  upon  the  intestate's  books  for 
this  sum.,  and  the  execution  of  the  bond  for  $670,  a  debt  in- 
tended to  be  created  and  put  in  the  form  of  an  obligation, 
repel  the  idea  of  an  intended  advancement,  and  show  that 
the  purpose  was  to  make  a  present  contract  capable,  were 
she  not  a  feme  covert,  of  immediate  enforcement. 

Now,  while  in  law  it  is  not  binding,  it  is  an  essential 
condition  entering  into  and  connected  with  the  transfer,  of 
the  railroad  security,  so  that  she  cannot  retain  its  full  amount 
and  repudiate  her  own  part  of  the  transaction  in  its  entirety. 
In  substance,  the  transfer  is  of  the  S400  excess,  and  such 
the  parties  evidently  regarded  it.  It  is  not  a  question  of 
her  ability  to  bind  herself  by  a  contract,  but  whether  she 
can  be  allowed  to  retain  so  much  as  enures  to  her  own  ben- 
efit and  disavow  her  own  part  of  the  agreement,  which  was 
the  consideration  and  condition  on  which  that  benefit  was 
accepted. 

Coverture  disables  a  woman  to  enter  into  a  binding  con- 
tract, but  it  affords  no  protection  or  shelter  for  fraud,  and 
14 
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she  must  perform  what  she  promised,  or  return  what  she 
gets  by  reason  of  it.  This  is  well  recognized  as  a  control- 
ling principle.  Boyd  v.  Turpin,  94  N.  C,  137 ;  Bums  v. 
McGregor,  90  N.  C,  222;  TowUs  v.  Msher,  77  N.  C.  437; 
Hodge  v.  Poweli,  96  N.  C,  64. 

The  distributee  Ida  cannot,  therefore,  keep  the  railroad 
bond  and  refuse  to  recognize  her  responsibility  for  the 
amount  mentioned  in  her  own  bond.  As,  however,  this  sait 
contemplates  merely  a  distribution  of  assets  in  the  hands  of 
the  administrator,  she  can  take  none  until  her  own  debt  is 
paid,  and  it  goes  to  increase  the  sum  to  be  distributed.  If  she 
refuses  to  do  this  and  if  charged  with  it,  would,  as  we  under- 
stand, be  entitled  to  no  part  of  the  augmented  fund,  she 
must,  if  persisting  in  her  purpose,  be  debarred  from  partici- 
pating in  the  distribution  of  the  personal  estate.  The  Judge, 
though  calling  this  an  advancement,  charges  her  with  it; 
and  the  same  results  follow,  whether  it  be  called  an  advance- 
ment or  a  debtj  and  the  misnomer  is  an  immaterial  matter. 
We  approve  the  ruling  and  affirm  the  judgment.  This  will 
be  certified  to  the  Court  below. 

Affirmed. 


THE  BOARD  OF  COMMISSIONERS  OF  WINSTON  v.  W.  B.  and  J. 

P.  TAYLOR. 

Municipal  Corporations —  Taxation — Penalty —  Ordinance, 

1.  Municipal  corporations  can  impose  no  taxes  except  such  as  are  author- 
ized by  their  charters. 

.2.  The' charter  of  the  town  of  Winston  authorizes  the  imposition  of  priv- 
ilege or  license  taxes  upon  trades,  &c. 
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8.  One  who,  in  the  proeecution  of  his  business  as  a  tobacco  manufac- 
turer, buys  leaf  tobacco  in  the  town  of  Winston  to  be  manufac- 
tured in  a  place  without  the  town,  is  liable  to  the  penalty  imposed 
by  the  corporation  for  refusal  to  pay  the  tax  upon  the  occupation 
of  dealer  in  leaf  tobacco,  though  he  may  be  a  non-resident. 

This  action  was  originally  commenced  before  the  Mayor 
of  the. town  of  Winston  by  a  warrant  issued  upon  complaint 
against  the  defendants  for  violating  an  ordinance  of  the 
town  relating  to  taxes,  and  carried  by  appeal  to  the  Superior 
Court  of  Forsyth  County,  wherein  it  was  tried  before  McRae, 
J.,  at  October  Term,  1886. 

Upon  the  trial,  and  upon  the  plea  of  not  guilty,  the  jury 
returned  a  special  verdict  in  these  words: 

"The  defendants  compose  the  firm  of  W.  B.  Taylor  A 
Bro.,  who  are,  and  were,  at  the  time  the  warrant  was  issued, 
tobacco  manufacturers,  living  and  having  their  place  of 
business  in  the  town  of  Salem,  N.  C,  where  they  were  en- 
gaged in  the  manufacture  of  plug  tobacco.  They  were  not 
dealers  in  leaf  tobacco,  but  made  a  business  of  purchasing 
their  stock  of  leaf  on  the  floors  of  the  tobacco  warehouses 
in  the  town  of  Winston,  and  carrying  the  same  on  drays  to 
their  factory  in  Salem.  They  attended  the  auction  sales  of 
leaf  tobacco  regularly,  for  the  purpose  above  indicated.  That 
there  are  leaf  dealers  in  Winston,  whose  business  is  to  buy 
and  sell  leaf. 

"  The  defendants  denied  the  right  of  the  town  authorities 
to  collect  the  special  license  tax  imposed,  as  claimed  by 
the  authority  of  the  town,  and  demanded  by  the  tax  collector, 
and  upon  their  refusal,  the  warrant  in  the  case  was  issued 
against  them  for  the  penalty  imposed,  for  failure  to  take  out 
license  to  purchase  tobacco,  as  above  set  forth.  The  jury 
further  find  that  the  defendants,  without  paying  the  special 
license  tax  and  obtaining  a  license,  regularly  purchased 
leaf  tobacco  for  their  factory  in  Salem,  upon  the  warehouse 
floors  in  Winston,  as  above  set  forth.    If  the  Court  should 
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be  of  the  opinion,  from  the  foregoing  finding,  that  the 
defendants  are  guilty,  then  the  jury  find  them  guilty;  but 
should  the  Court  be  of  the  opinion,  from  the  forgoing  facts 
that  the  defendants  are  not  guilty,  then  the  jury  find  them 
not  guilty." 

The  plaintifi*  claimed  authority  to  collect  the  license  taxes 
out  of  the  defendants,  and  the  penalty  for  failure  to  pay 
under  the  charter  and  amendments  thereto,  and  the  ordi- 
nances passed  thereunder. 

His  Honor,  being  of  opinion  that  the  defendants  were 
liable,  gave  judgment  upon  the  verdict  against  them,  from 
which  the  defendants  appealed. 

By  an  amendment  to  the  charter  of  the  town  of  Winston — 
Chapter  31,  Private  Acts,  1885 — it  is,  among  other  things, 
enacted :  "  That  the  Commissioners  of  the  town  of  Winston, 
in  addition  to  the  powers  of  taxation  already  granted  in  the 
charter  of  said  town,  shall  be  and  are  hereby  empowered  to 
levy  and  collect  annually  a  privilege  or  license  tax  on  all 
trades,  professions,  agencies,  business  operations,  exhibitions 
and  manufactories  in  said  town." 

By  an  ordinance  adopted  by  the  Commissioners  June  6th, 
1885,  there  was  imposed  a  tax  of  "  $10  upon  every  leaf  dealer 
buying  annually  less  than  100,000  pounds,  and  $5.00  for 
every  additional  100,000  pounds  bought,  or  fractional  part 
thereof." 

At  a  meeting  held  by  the  Commissioners  August  17th, 
1885,  as  a  substitute  for  the  above  it  was  declared  "  that  a 
tax  of  $2.50  be  levied  upon  every  person  buying  or  offering 
to  buy  leaf  tobacco  and  scraps,  provided  that  a  tax  of  |5.00 
be  laid  upon  every  person  buying  more  than  50,000  pounds 
and  less  than  100,000  pounds,  and  that  a  tax  of  $5.00  be  laid 
upon  every  additional  100,000  pounds,  or  fractional  part 
thereof  bought  by  such  person." 

It  was  also  provided  that  "  any  persons  violating  any  of 
the  provisions  of  Ordinance  4  or  6,  under  the  head  of  taxes, 
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shall  forfeit  and  pay  for  each  offence  a  sum  equal  to  double 
the  amount  of  the  license  therein  contained." 

The  tax  complained  of  is  imposed  under  Ordinance  6,  as 
amended  August  17th,  1885. 

Mr.  R.  B.  Olenn,  for  the  plaintiff. 
Mr,  J.  C,  Buxton,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  We  think  there  can  be 
no  doubt  as  to  the  validity  of  the  provision  in  the  charter  of 
the  town  of  Winston  which  authorizes  the  Commissioners 
'^  to  levy  and  collect  annually  a  privilege  or  license  tax  on 
all  trades,"  Ac,  mentioned  in  the  charter.  Wilminffton  v. 
Macks,  86  N.  C,  88;  Holland  v.  Ider,  77  N.  C,  1. 

It  is  also  clear  that  the  authorities  of  the  town  can  impose 
no  taxes  except  as  authorized  by  its  charter.  Commissioners 
V.  Means,  7  Ired.,  406 ;  PuUen  v.  Commissioners,  68  N.  C,  451; 
State  V.  Bean,  91  N.  C,  554. 

The  counsel  for  the  defendants  insists  that  they  are  not 
buyers  or  dealers  in  leaf  tobacco  within  the  meaning  of  the 
ordinance ;  that  they  only  purchase  their  stock  of  tobacco  on 
the  floors  of  the  warehouses  in  Winston  to  be  used  in  their 
factory  in  Salem,  and  not  being  residents  of  Winston  they 
cannot  be  taxed  there.  The  question  is  purely  one  of  con- 
struction, and  we  think  the  case  of  Moore  v.  'Commissioners 
of  FayetteviUe,  80  N.  C,  154,  cited  by  counsel  for  defendants 
to  distinguish  it  from  this  case,  is  authority  for  the  position 
that  the  trade,  profession,  business  operations,  &c.,  of  non- 
residents, carried  on  in  the  town,  may  be  taxed  for  municipal 
purposes,  if  authorized  by  its  charter  and  ordinances. 

In  that  case  the  plaintiffs  resided  outside  of  the  corporate 
limits  of  the  town  of  FayetteviUe,  but  carried  on  his  business 
as  a  merchant  in  the  town.  He  owned  bank  stock  in  a  bank 
located  in  the  town,  on  which  the  corporate  authorities  at- 
tempted to  collect  a  tax  such  as  was  assessed  upon  similar 
property  possessed  by  residents. 
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In  that  case  the  Chief  Justice,  after  citing  Buie  v.  Ciwnmta- 
wmeTB  of  FayetteviUey  79  N.  C,  267,  in  which  it  was  held  that 
shares  of  stock  in  National  Banks,  held  by  persons  residing 
in  the  State,  are  subject  to  taxation  in  the  county  of  the  own- 
er's residence  as  part  of  his  personal  estate,  and  not  elsewhere 
for  State  and  County  purposes,  says  "  the  present  case  pre- 
sents the  case  whether  such  stock  owned  by  one  whose  resi- 
dence is  just  outside,  but  whose  business  is  within  the  cor- 
porate limits,  may  be  taxed  for  municipal  purposes  in  like 
manner  as  if  his  residence  was  also  in  the  town.  As  the 
place  and  manner  as  well  as  extent'of  taxation  of  its  citizens 
are  regulated  by  the  laws  of  the  State,  the  solution  of  the 
question  must  be  found  in  the  proper  interpretation  to  be 
put  upon  the  clause  of  the  amended  charter,  and  in  our 
opinion  is  free  from  all  reasonable  doubt.  The  words  are 
direct  and  positive,  that  such  property  as  is  held  by  the  plain- 
tiflF  shall  be  subject  to  the  burden  of  municipal  taxation."  So 
here  the  law  which  authorizes  "  a  privilege  or  license  tax" 
"  on  trades,  professions,  agencies,  business  operations,"  &c., 
in  the  town  of  Winston,  is  direct  and  positive.  And  why 
should  it  not  be  so  ? 

A  non-resident  doing  business  in  the  town  has  his  busi- 
ness protected  and  enjoys  all  the  advantages  and  benefits  of 
police  and  other  regulations  that  resident  business  men  have, 
and  should  be  content  if  the  law  allows  no  discrimination 
against  him. 

If  a  livery  man  or  drayman  resident  in  Greensboro  should 
send  his  omnibus  and  hacks  or  drays  into  the  town  of  Win- 
ston and  claim  and  be  allowed  the  privilege  of  doing  busi- 
ness there  without  payment  of  taxes,  because  he  was  a  non- 
resident, it  would  be  deemed  a  very  unjust  discrimination 
by  the  resident  livery  men  and  draymen. 

We  see  no  error  in  the  ruling  of  the  Court  below. 

AflSrmed. 
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WUJSON  A.  RAMSAY  and  wife  v.  DAVID  B.  GHEEN  and  W.  A. 

RAMSAY,  Ex're  of  GEORGE  H.  GHEEN. 

Ccyntrad — Specific  Performance, 

1.  The  specific  performance  of  a  contract  is  not  a  matter  of  absolute 
right,  but  rests  in  the  sound  discretion  of  the  Court;  if  the  con- 
tract is  oppressive  or  will  enable  one  of  the  parties  to  obtain  an 
inequitable  advantage  in  consequence  of  unforseen  events,  a 
Court  of  Equity  will  not  interfere  but  leave  the  parties  to  their 
remedy  at  law. 

dL  Where  a  father  executed  a  bond  conditioned  to  convey  to  his  daugh- 
ter certain  lands  if  she  and  her  husband  should  move  to  his 
home,  live  with  him,  cultivate  and  manage  his  farm  and  support 
him,  and  he  died  shortly  thereafter  while  the  obligees  were  en- 
gaged in  making  the  necessary  removal — they  having  furnished 
some  necessary  supplies;  Held^  that  a  specific  performance  would 
not  be  decreed. 

Civil  action,  tried  before  Clark,  J.,  at  November  Term, 
1887,  of  Rowan  Superior  Court. 

It  appeared  that  George  H.  Crheen  died  testate  in  the 
county  of  Rowan  on  the*  21st  day  of  January,  1887,  and 
thereafter  the  defendants  duly  qualified  as  the  executors  of 
his  will,  which  latter  was  duly  proven. 

The  testator  executed  to  the  husband  plaintiff  his  bond 
for  the  sum  of  $1,500,  and  the  following  is  a  copy  of  the 
condition  thereunder  written : 

''The  condition  of  the  above  obligation  is  such,  that  if  the 
said  Wilson  A.  Ramsay  enters  into  an  obligation  as  agreed 
upon,  to  move  on  to  my  farm,  cultivate  the  same,  all  except 
where  George  Goodman  cultivates,  take  full  charge  and 
management  of  the  same,  live  with  me  in  my  house  and 
sapport  me  during  my  life  in  a  comfortable  manner.  In  con- 
sideration of  the  above  agreement,  when  fully  entered  into 
by  said  Ramsay,  and  for  the  further  consideration  of  one 
dollar  to  me  in  hand  paid  by  him,  I  hereby  obligate  myself 
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to  make  to  S.  A.  Ramsay,  wife  of  said  Wilson  A.  Ramsay,  a 
good  and  lawful  deed  in  fee  simple  for  one  hundred  acres  of 
land  at  the  north  side  of  my  plantation,  said  laud  to  be 
selected  by  said  Wilson  A.  Ramsay ;  and  when  all  the  above 
conditions,  obligations  and  agreements  are  complied  with, 
and  the  title  made  to  said  land  as  soon  as  the  same  can  be 
properly  surveyed,  then,  and  in  that  case,  the  above  obliga- 
tion to  be  null  and  void ;  otherwise  to  remain  in  full  force 
and  effect," 

It  appeared  further,  that  in  pursuance  of  the  terms  and 
as  contemplated  by  the  said  condition,  the  plaintiffs — hus- 
band and  wife — removed  to  the  home  and  farm  of  the  tes- 
tator on  the  14th  day  of  January,  1887;  that  the  feme  plain- 
tiff remained  with  the  testator  to  nurse  and  care  for  him 
while  the  husband,  after  remaining  a  few  days,  furnishing 
some  supplies  and  making  necessary  arrangements  for  the 
comfort  of  the  testator,  returned  to  the  Countv  of  Iredell  to 
complete  the  removal  of  his  effects  to  the  home  of  the  testa- 
tor; that  the  testator  having  died,  the  plaintiff  husband 
selected,  designated  and  had  surveyed  the  one  hundred  acres 
of  land  as  contemplated  by  the  condition  of  the  bond  above 
recited ;  that  he  made  demand  upon  the  defendants  execu- 
tors, that  they  execute  to  the  feme  plaintiff  a  proper  deed  of 
conveyance  for  the  same,  and  they  refused  to  comply  with 
such  demand. 

The  plaintiffs  demand  judgment,  "that  defendants,  as  ex- 
ecutors aforesaid,  be  required  to  specifically  perform  the 
contracts  and  covenants  set  out  in  said  paper  writing,  by 
executing'to  the  feme  plaintiff,  S.  A.  Ramsay,  a  deed  in  fee 
simple  for  said  described  tract  of  land  and  for  costs." 

The  defendants  answered  as  follows: 

"  5.  For  further  answer  and  as  a  defence  to  this  action, 
defendants  say  that  the  plaintiff  Wilson  A.  Ramsay:  (1)  failed 
to  perform  the  stipulations  and  conditions  contained  in  the 
said  paper  writing,  in  this:  that  he  failed  to  enter  into  an 
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obligation  to  move  on  the  farm  of  the  said  George  H.  Gheen 
and  support  him  in  a  comfortable  manner,  as  provided  in 
said  agreement.  (2).  He  did  not  move  upon  the  farm  of 
the  said  George  H.  Gheen  in  the  life  time  of  the  said  George 
H.  Gheen,  and  did  not  support  the  said  George  H.  Gheen 
during  his  life.  That  said  agreement  was  made  and  entered 
into  the  4th  day  of  January,  1887,  and  the  said  George  H. 
Gheen  died  on  the  21st  of  the  same  year  and  month,  and 
before  the  said  Wilson  A.  Ramsay,  as  defendants  are  informed 
and  believe,  had  performed  any  of  the  conditions  and  stip- 
ulations contained  in  said  agreement." 

Upon  the  facts  agreed,  the  Court  gave  judgment  in  favor 
of  the  defendants,  and  the  plaintiifs  having  excepted  ap- 
pealed. 

Mr.  Theo.  F.  KluUz^  for  the  plaintiffs. 

No  counsel  for  the  defendants. 

• 

Merrimon,  J.,  (after  stating  the  case).  The  purpose  of 
this  action  is  to  compel  specific  performance  of  an  alleged 
contract  appearing  and  suggested  by  the  condition  set  forth 
above  of  the  bond  mentioned  in  that  connection. 

We  need  not  stop  to  consider  whether  or  not  any  execu- 
tory contract  was  consumated  so  as  to  become  operative  as 
contemplated  ^  by  the  terms  and  purpose  of  the  condition, 
and  whether  the  defendants  might  under  possible  circum- 
stances be  compelled  to  perform  it  specifically,  because  con- 
ceding that  there  was  such  contract,  we  are  clearly  of  opin- 
ion that  it  is  not  such  a  one  as  the  Court  ought  to  require  to 
be  specifically  performed.  The  testator  of  the  defendants 
died  a  few  days  after  he  executed  the  bond  and  while  the 
plaintiffs  were  just  beginning  to  do  for  him  what  it  was  in- 
tended they  should  do,  and  what  it  is  plain  the  parties  sup- 
posed would  continue  to  be  done  through  a  considerable 
period  of  time — perhaps  years.    The  expectations  of  the 
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parties  were  suddenly  disappointed  by  the  unexpected  sudden 
death  of  the  testator.  It  would,  in  our  opinion,  be  unjust 
and  unconscionable  for  the  plaintiffs  to  take  the  land  by 
virtue  of  such  a  contract,  when  they  had  done  only  a  very 
small  fraction  of  the  service  and  benefit  to  the  testator  that 
he  and  they  must  have  contemplated  in  making  the  allied 
contract. 

The  specific  execution  of  a  contract  cannot  be  insisted 
upon  in  equity  as  matter  of  absolute  right  in  the  party  de- 
manding it ;  but  it  rests  in  the  sound  discretion  of  the  Court, 
whether  or  not  it  will  require  it  to  be  done.  If  the  contract 
be  hard  and  exacting  in  its  terms,  contrary  to  its  spirit — 
oppressive,  unjust  and  inequitable  under  the  circumstances — 
not  strictly  what  the  parties  contemplated  in  entering  into 
it,  or  if  the  specific  execution  of  it  will  operate  unjustly  to 
the  detriment  of  the  party  complained  against,  the  Court  will 
leave  the  parties  to  their  remedy  at  law.  A  Court  of  Equity 
will  not  lend  its  aid  to  a  party  who  seeks  to  take  inequitable 
advantage  of  unforseen  events  and  circumstances  not  con- 
templated by  the  contracting  parties,  especially  when  the 
complaining  party  can  have  adequate  remedy  at  law.  It  is 
not  the  province  of  a  Court  of  Equity  to  defeat  a  valid  con- 
tract, but  it  will  not  enforce  it  against  conscience.  Leigh  v. 
Orumpy  1  Ired.  Eq.,  299 ;  Cannaday  v.  Shepard,  2  Jones  Eq., 
224;  Lloyd  v.  WheaUy,  Ibid.,  267;  Herrm  v.  Rick,  95  N.  C, 
500;  Love  v.  Welch,  97  N.  C,  200;  Ad.  Eq.,  87  and  notes. 

We  concur  with  the  Court  below  in  the  opinion  that  the 
plaintiffs  are  not  entitled  to  the  relief  they  demand.  If 
such  contract  as  they  allege  exists,  they  have  their  remedy 
at  law.  The  pleadings  in  this  action  do  not  contemplate 
such  remedy,  nor  are  they  suflBcient  for  that  purpose. 

Judgment  afiSrmed. 
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GEORGE  P.  HORTON  v.  JAMES  C.  HORNE. 


Claim  and  Delivery — Judgment — Costs. 

i 

1.  If  in  an  action  to  recover  personal  property  the  plaintiff  establishee 

title  to  a  portion  of  the  property  which  has  been  taken  and  deliv- 
ered to  him  under  claim  and  delivery  proceeding,  he  will  be  enti- 
tled to  judgment  for  his  costs. 

2.  In  respect  to  that  portion  which  he  fails  to  recover,  the  judgment 

should  direct  a  return  to  the  defendant,  or  that  the  value  thereof, 
to  be  ascertained  by  the  jury,  should  be  paid  him  if  a  return  can- 
not be  made. 


Civil  action,  to  recover  personal  property,  tried  before 
Clark,  J.,  at  May  Term,  1887,  of  Anson  Superior  Court. 

The  summons  was  issued  in  May,  1881,  and  at  the  same 
tiuie  the  plaintifif  having  filed  the  requisite  affidavit  and  un- 
dertaking, the  Sheriff  was  directed  to  take  the  property  men- 
tioned therein  and  deliver  it  to  the  plaintiff,  as  provided  in 
§  321,  et  aequiter  of  T?ie  Code,  and  which  was  done  as  ap- 
pears by  the  Sheriff's  return. 

The  plaintiff  alleged  that  he  was  "  the  owner  and  entitled 
to  the  immediate  possession  of  the  property "  sued  for,  by 
virtue  of  a  contract  set  out  at  length  in  the  complaint. 

The  allegations  were  denied  by  the  answer,  in  which, 
among  other  things  by  way  of  defence,  it  is  alleged  that  at 
the  time  of  the  seizure  of  the  property  by  the  Sheriff,  about 
one  hundred  dollars  worth  of  lumber  was  put  into  the  pos- 
session of  the  plaintiff  which  was  not  claimed  by  him  in  this 
action,  and  "  which  made  a  full  payment  to  the  said  Horton 
of  the  balance  then  due  him  bv  the  defendant.''  He  aska 
judgment  among  other  things,  for  the  return  of  the  property 
or  the  value,  <fee. 

The  only  exception  taken  by  the  appellant  is  to  the  judg- 
ment of  the  Court,  which  is  as  follows: 
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This  cause  coming  on  to  be  heard,  and  jury  having  re- 
sponded to  the  issues  submitted  by  the  Court,  as  follows,  viz.: 

1.  Is  the  plaintiff  the  oyvner  and  entitled  to  possession  ot 
the  property  sued  for?  Answer — Yes,  except  the  logs  and 
lumber  on  mill  yard. 

2.  What  damage,  if  any,  has  plaintiff  sustained  by  wrong- 
ful acts  of  defendant?  Answer — Six  hundred  and  fifty-five 
($655.00)  dollars. 

3.  What  part  of  the  purchase  money  has  been  paid  ?  An- 
swer— Six  hundred  and  sixty  three  dollars  and  eighty-three 
cents. 

4.  What  was  the  value  of  defendant's  property,  if  any, 
wrongfully  taken  in  this  action?  Answer — One  hundred 
and  twenty-five  ($125.00)  dollars. 

On  motion  it  is  ordered  and  adjudged  that  the  defendant 
do  recover  of  the  plaintiff,  and  the  sureties  on  plaintiff's  un- 
dertaking, the  sum  of  one  hundred  and  thirty-three  dollars, 
with  interest  on  the  same  from  this  time. 

And  it  is  further  adjudged,  that  the  plaintiff  recover  of 
the  defendant  the  property  described  in  complaint,  except 
the  logs  and  timber,  and  that  he  recover  the  costs  of  this 
action,  except  as  are  stated  to  the  counter-claims,  to  be  taxed 
by  the  Clerk. 

The  plaintiff  insisted  that  so  much  of  the  judgment  as 
related  to  the  property  wrongfully  taken  should  have  been 
in  the  alternative — i.  6.,  for  the  return  of  the  property  or  for 
the  value  thereof,  and  that  no  part  of  the  costs  should  have 
been  adjudged  to  be  paid  by  him,  and  he  appealed  from  the 
judgment  in  those  particulars. 

Mr,  J.  A,  Lockhart,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  Sec.  431  of  The  Code 
prescribes  the  manner  in  which  the  judgment  in  actions  for 
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the  recovery  of  personal  property  shall  be  rendered.  "  Jucjg- 
ment  for  the  plliintiflf  may  be  for  the  possession,  or  for  the 
recovery  of  possession,  or  for  the  value  thereof,  in  case  a  de- 
livery cannot  be  had,  and  the  damages  for  the  detention.  If 
the  property  has  been  delivered  to  the  plaintiff  and  the  de- 
fendant claims  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property,  or  for  the  value  thereof 
in  case  a  return  can  not  be  had,  and  damages  for  taking  and 
withholding  the  same." 

In  the  case  before  us  the  personal  property  in  controversy 
having  been  put  into  the  possession  of  the  plaintiff,  the  judg- 
ment should  have  declared  his  right  to  the  possession  of  so 
much  of  it  as  by  the  verdict  of  the  jury  he  was  found  to  be 
"  the  owner  and  entitled  to  the  possession  of,"  and  for  the 
return  to  the  defendant  of  that  which  was  wrongfully  taken, 
or  for  the  value  thereof,  as  found  by  the  jury,  in  case  a  re- 
turn cannot  be  had.     Manix  v.  Howard,  79  N.  C,  553. 

The  plaintiflF  was  also  entitled  to  his  judgment  for  costs. 
Section  525  of  The  Code  provides  that  "  costs  shall  be  allowed 
of  course  to  the  plaintiff  upon  a  recovery  *  *  *  in  an  ac- 
tion to  recover  the  possession  of  personal  property." 

This  was  an  action  for  the  recovery  of  personal  property, 
and  a  substantial  recovery  by  the  plaintiff.  The  action  was 
rendered  necessary  by  the  wrongful  detention  of  his  prop- 
erty by  the  defendant,  and  though  he  did  not  recover  aU  the 
property  claimed,  there  was  a  recovery  as  to  the  greater  part 
of  it,  and  he  is  entitled  to  his  costs.  In  Wooley,  adm'r,  v. 
RobvMOTiy  7  Jones,  30,  the  plaintiff  in  an  action  of  detinue  to 
recover  several  articles,  succeeded  in  recovering  some  and 
failed  as  to  others,  and  it  was  held  that  the  witnesses  exam- 
ined for  the  plaintiff  in  regard  to  the  articles  only  as  to  which 
he  failed,  were  not,  ipso  fado,  to  be  excluded  from  his  bill 
of  costs. 

In  Wall  V.  Comngton,  76  N.  C,  150,  it  was  held  that  no 
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part  of  the  costs  of  an  action  can  be  taxed  against  the  party 
recovering  judgment.  • 

The  judgment  of  the  Court  below  must  be  modified  and 
xeformed  so  as  to  accord  with  this  opinion. 

Error  and  judgment  modified. 


GIDEON  HAMPTON  et  al.  v.  W.  H.  WHEELER. 

WiU — Tenants  in  Common — Statute  of  lAmitations. 

Devise  of  land  to  wife  for  life,  and  after  her  death  one  half  to  one  of 
testator^s  daughters  and  the  other  half  to  H  and  wife  (the  other 
daughter),  and  their  children.  There  were  seven  children  liring 
at  the  time  of  testator^s  death.  H  and  wife  sold,  and  the  defend- 
ant holds  under  mesne  conveyances  from  them ;  Held,  that  the 
children  (plaintiffs)  wer«  tenants  in  common  with  their  parents, 
and  having  asserted  their  claim  within  twenty  years,  the  statute 
is  no  bar  to  their  right  to  recover  their  share  of  the  land— one- 
ninth  each. 

Civil  action,  tried  at  Fall  Term,  1887,  of  Forsyth  Supe- 
rior Court,  before  OUm^r,  J. 

It  appears  that  Christian  Reich  died  prior  to  1864,  leav- 
ing a|last  will  and  testament,  which  was  duly  proven.  The 
following  is  a  copy  of  so  much  of  this  will  as  it  is  necessary 
to  set  forth  here : 

"1.  I  give  and  bequeath  to  my  beloved  wife,  Isabella 
Reich,  my  home  plantation,  containing  fifty  acres,  together 
with  all  improvements  thereon  during  her  life-time. 

2.  After  the  death  of  my  beloved  wife,  I  will  that  one-half 
of  the  home  plantation  and  all  improvements  be  the  property 
of  my  beloved  daughter,  Nancy  Reich,  and  the  other  half 
of  my  home  plantation  and  all  improvements  to  be  the 
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property  of  Alfred  Hampton  and  his  wife,  Jureda  Reich, 
and  their  children." 

Isabella  Reich,  the  surviving  widow,  died  in  the  year  1864. 
Alfred  Hampton  and  his  wife,  Jureda,  died — ^the  former  in 
1878,  the  wife  in  1885.  In  their  life-time,  on  the  7th  day  of 
May,  1866,  they  executed  a  deed  purporting  to  convey  the 
land  mentioned  in  the  clauses  of  the  will  above  set  forth  to 
William  Reed.  He  thereupon  at  once  took  possession  of 
the  land  and  occupied  the  same  about  three  years,  and  then 
sold  and  purported  to  convey  the  same  to  C.  S.  Banner,  who 
afterwards,  in  1869,  died  intestate,  and,  afterwards  in  1870, 
his  administrator  sold  the  same  in  fee  to  the  defendant,  who 
has  been  in  possession,  holding  adversely,  since  that  time. 

The  plaintiffs  are  the  children  of  said  Alfred  Hampton 
and  his  said  wife ;  and  they  were  all  in  being  at  the  death 
of  the  testator;  and  the  youngest  of  them  attained  his  ma- 
jority more  than  three  years  next  before  the  commencement 
of  this  action.  They  bring  the  action  to  recover  possession 
of  the  land  and  "  contend  that  by  a  proper  construction  of 
the  will  the  plaintiffs  took  a  fee  simple  estate  in  the  lands, 
subject  to  the  life  estate  of  Isabella  Reich  and  Alfred  Hamp- 
ton and  wife." 

Defendant  contends: 

**1.  That  Alfred  Hampton  and  wife  had  a  right  to  claim 
by  their  deed  a  fee  simple  estate,  and  defendant  acquired  a 
good  title  to  the  same. 

2.  That  if  not  a  perfect  title  vested  in  Alfred  Hampton 
and  wife,  thev  at  least  took  an  estate  in  common  with  the 
plaintiffs. 

3.  That  defendant's  title,  if  not  perfect,  has  ripened  into 
a  good  title  by  long  adverse  possession  under  color  of  title." 

The  Court  was  of  opinion  on  the  case  agreed,  that  the 
plaintiffs  are  not  the  owners,  nor  entitled  to  the  possession 
of  the  premises  described  in  the  complaint,  their  interest 
therein  having  been  barred  by  the  statute  of  limitations, 
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and  that  by  reason  of  his  deed  in  fee,  the  defendant  is  the 
owner  and  entitled  to  the  possession  of  said  lands. 

The  plaintififs  excepted.  There  was  judgment  against 
them,  from  which  they  appealed  to  this  Court. 

Mr.  Robt  B,  Glenn^  for  plaintiffs. 
Mr,  J.  C  Buxton,  for  defendant. 

Merrimon,  J.,  (after  stating  the  case).  The  clauses  above 
recited  of  the  will  mentioned,  are  not  affected  as  to  their 
meaning  by  any  other  clause  of  it,  or  by  anything  appear- 
ing in  it  in  terms  or  by  implication.  They  are  to  be  con- 
strued as  they  appear. 

The  mere  fact  that  the  quantity  of  land  devised  was  small 
— but  fiftv  acres — that  the  testator  devised  to  one  of  his 
daughters  one-half  of  it,  to  the  other,  her  husband  and  their 
children  the  other  half,  subject  to  the  life  estate  of  his  widow, 
cannot  reasonably  be  allowed  to  so  affect  and  change  the 
plain  meaning  of  the  words  employed  as  to  make  them  im- 
ply that  the  testator  intended  to  devise  one-half  of  his  land, 
subject  to  the  life  estate  of  his  widow,  to  the  husband  and 
wife  for  life,  remainder  in  fee  to  their  children. 

The  considerations  mentioned,  if  they  could  be  allowed  to 
afifect  the  meaning  of  the  words  used  at  all,  would  rather 
suggest  that  the  testator  intended  to  give  his  married  daughter 
one-half  of  the  land  on  which  she  would  live  with  her  famUv, 
but  any  departure  from  the  ordinary  meaning  of  the  words 
could  only  give  rise  to  mere  speculative  conjecture  that  could 
have  no  just  weight  or  effect. 

The  real  purpose  of  the  testator  seems  to  have  been  that 
his  daughter,  her  husband  and  their  children  should  own 
the  land  jointly,  and  for  their  common  benefit — ^perhaps  a 
place  on  which  they  could  live  and  have  a  common  homa 
He  probably  did  not  look  beyond  this  to  see  what  might  be  the 
strict  legal  rights  of  the  devisees  severally.    He  wanted  his 
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daughter  and  her  family  to  share  what  he  had  after  the  death 
of  his  wife.  The  rules  of  law  applicable  must  now  deter- 
miue  the  legal  meaning  and  effect  of  the  clauses  of  his  will 
in  question. 

Then,  as  Alfred  Hampton,  his  wife  and  their  children  were 
all  alive  at  the  time  the  will  took  effect,  ihej',  under  the 
clauses  of  it  mentioned,  touk  the  fee  simple  estate  in  one- 
half  of  the  land  as  tenants  in  common,  except  that  the  hus- 
band and  wife  took  as  to  themselves  by  entireties,  subject  to 
the  life  estate  of  the  widow  of  the  testator.  It  would  be  other- 
wise, if  at  the  time  the  will  took  effect  the  husband  and  wife 
had  no  children  and  there  were  no  children  or  representa- 
tives of  deceased  children.  The  rule  applicable  is  clearly 
settled,  and  we  need  not  here  advert  further  to  it.  Moore  v. 
Leach,  5  Jones,  88 ;  Chesnvi  v.  Meares,  3  Jones  Eq.,  416 ;  Gay 
v.  Baker,  5  Jones  Eq.,  344;  Hunt  v.  SaLierwhiie,  85  N.  C,  74. 

There  were  seven  children  of  the  husband  and  wife.    The 

• 

latter  took  under  the  will  two-ninths  of  the  land,  as  indicated 
above.  Their  deed  of  conveyance  to  William  Reed,  although 
it  purported  to  convey  to  him  the  fee  simple  estate  in  the 
whole  of  the  land,  only  had  the  effect  to  pass  such  estate  as 
they  had — two-ninths.  The  estate  of  the  children  remained 
in  them,  and  they  became  tenants  in  common  with  William 
Reed,  and  such  tenants  with  the  defendant  claiming  to  de- 
rive title  from  him,  unless  the  defendant  has  in  some  way 
obtained  title  as  against  the  plaintiffs  by  adverse  possession. 

It  is  said  in  the  case  stated  on  appeal  that  the  defendant 
has  been  in  possession  of  the  land,  claiming  under  his  deed 
and  holding  adversely,  since  1870.  It  does  not,  however, 
appear  that  such  adverse  possession  was  other  than  that  the 
defendant  simply  had  the  actual  possession  of  the  common 
property,  and  applied  the  rents  and  profits  to  his  own  u^e. 

This  is  not  such  possession  as  to  the  plaintiffs,  tenants  in 
oonuuon  with  the  defendant,  as  with  color  of  title  and  seven 
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years'  adverse  possession  will  give  him  a  good  title  as  against 
his  co-tenants. 

He  is  presumed,  in  such  case,  to  hold  by  his  rightful  title 
and  his  possession  is  not  adverse  to,  but  that  of,  his  co-ten- 
ants, as  well  as  his  own,  until  the  lapse  of  twenty  years,  when, 
by  such  continuous  possession,  his  title  to  the  whole  land 
becomes  absolute  and  good  as  against  his  co-tenants.  This 
is  well  settled  in  this  State.  Caldwell  v.  Neely^  81  N.  C,  114; 
Ward  v.  Farmery  92  N.  C,  93;  Hicks  v.  BvMock,  96  N.  C,  164; 
Page  v.  Branch,  97  N.  C,  97 ;  Breeden  v.  McLauren,  98  N.  C, 
307. 

So  the  defendants'  title  to  the  land  in  question  was  not 
rendered  perfect  by  seven  years'  adverse  possession  up  to 
known  visible  lines  and  boundaries  with  color  of  title; 
nor  by  twenty  years'  adverse  possession  as  to  the  plaintifi^ 
bis  co-tenants  in  common,  (for,  under  the  statute,  the  time 
from  May,  1861,  to  January  l^t,  1870,  is  excluded).  The 
plaintiffs  are  therefore  entitled  to  be  let  into  possession  with 
the  defendant  as  tenants  in  common  with  him  according  to 
their  respective  rights. 

The  judgment  must  be  reversed  and  judgment  entered  in 
accordance  with  this  opinion. 

Error. 
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GEORGE  R.  HORTON  and  wife  v.  JUDSON  LEE. 

WiU — Election — Parol  Evidence. 

Devise  of  "  the  tract  of  land  whereon  I  now  live"  to  te8tator*8  wife  for 
life,  then  over  to  a  daughter.  Certain  crops  raised  on  the  "  tract  *' 
were  also  given  to  the  wife.  The  tract  on  which  the  testator  lived 
embraced  59  acres  (the  subject  of  the  suit)  which  descended  to 
the  wife  from  her  father's  estate: 

Heidj  the  presumption  that  the  testator  did  not  intend  to  include  the  59 
acres  in  the  devise  to  the  wife  may  be  rebutted,  and  parol  evi* 
dence  is  competent  to  show  what  was  in  fact  included  in  the 
"  tract"  whereon  he  lived. 

Held  further,  where  in  such  case  the  evidence  tended  to  show  that  the 
wife  elected  to  take  the  property  devised,  knowing  that  the  59 
acres  were  included  in  the  "  tract,**  and  occupied  the  premises, 
until  her  death,  without  dissenting  from  the  testator's  will,  then 
no  one  claiming  under  her  can  set  up  any  claim  that  would  defeat 
the  will.  An  election  once  made,  though  by  matter  in  pais,  is 
binding. 

Civil  action,  tried  before  Merrirrum^  J,,  at  August  Term, 
1887,  of  Wake  Superior  Court,  for  the  recovery  of  land  and 
damages  for  its  detention. 

The  material  facts  are  as  follows : 

Wm.  Lee  died  in  the  County  of  Wake,  in  1861,  leaving  a 
last  will  and  testament,  which  was  duly  proved  at  the  August 
Term,  1861,  of  Wake  County  Court,  and  which  among  other 
things  contains  the  following  : 

"Item  1.  I  lend  to  my  beloved  wife  the  tract  of  land 
whereon  I  now  live  during  the  term  of  her  natural  life. 

"  Item  2.  I  lend  to  my  beloved  wife  a  certain  tract  of  land 
adjoining  William  A.  Rhodes,  known  as  the  Herndon  place, 
during  the  term  of  her  natural  life. 

"  Item  4  I  give  and  devise  to  my  beloved  wife  all  my 
household  and  kitchen  furniture,  and  the  corn  made  on  the 
tract  of  land  whereon  I  now  live  and  on  the  Herndon  place. 
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"  Item  6.  I  give  and  bequeath  to  my  youngest  daughter, 
Sarah,  the  tract  of  land  whereon  I  now  live  and  my  negro 
man  named  Squire,  after  the  death  of  her  mother." 

It  was  admitted  that  Mrs.  Martha  Lee  died  on  the 

day  of  January,  1887 ;  that  Sarah  Horton,  the  plaintiff,  was 
the  youngest  daughter  of  William  Lee  and  the  person  men- 
tioned in  the  6th  item  of  said  will. 

It  was  admitted  that  the  widow  of  Wm.  Lee  took  posses- 
sion of  the  tracts  of  land  devised  to  her  in  said  will,  and 
used  and  occupied  them  until  her  death,  and  did  not  dissent 
from  the  will. 

It  was  admitted  that  while  the  complaint  sought  the  re- 
covery of  the  whole  tract  of  some  180  acres,  yet  that,  since 
the  bringing  of  said  action,  possession  of  the  tract  had  been 
given  the  plaintiffs,  with  the  exception  of  the  59  acres  de- 
scribed in  the  answer,  and  that  said  59  acres  were  alone  in 
controversy. 

It  was  further  admitted  that  the  59  acres,  spoken  of  in 
the  answer,  was  inherited  by  Mrs.  William  Lee  from  her 
father. 

At  this  stage  of  the  trial  the  plaintiffs  offered  to  show  by 
witnesses  that  the  words  used  by  Wm.  Lee  in  the  1st  and 
6th  items  of  his  will,  to-wit :  *'  the  tract  of  land  on  which  I 
now  live,"  included  the  59  acres  hereinbefore  referred  to  as 
having  been  inherited  by  Mrs.  Lee  from  her  father,  and  now 
in  controversy. 

After  the  will  was  offered  and  read  the  Court  said  that, 
as  it  was  admitted  that  at  the  time  the  will  was  executed 
Martha  Lee  was  the  owner  of  the  59  acres  in  controversy, 
the  same  having  been  set  apart  to  her  in  partition  proceed- 
ings as  her  share  of  her  father's  real  estate,  it  would  be  pre- 
sumed that  the  testator  did  not  intend  to  embrace  the  said 
59  acres  in  his  devise  to  his  wife,  but  only  his  own  land. 

Plaintiffs'  counsel  excepted. 
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The  counsel  for  the  defendant  objected  to  the  reception  of 
such  other  evidence,  but  the  Court  permitted  it  to  6e  of- 
fered, and  it  was  as  follows: 

"  W.  A.  B.  Richardson  testified,  that  he  knew  the  tract  of 
land  on  which  Wm.  Lee  lived  at  the  time  of  his  death,  since 
1853  or  '54;  been  over  the  entire  tract,  of  between  100  and 
200  acres ;  when  first  knew  it,  was  like  great  many  other  old 
plantations ;  don't  know  where  the  particular  59  acres  are ; 
the  entire  tract  was  cultivated  as  one ;  no  distinction  or  sep- 
aration in  it ;  the  tract  was  known  as  Wm.  Lee's  tract  of 
land,  and  the  one  on  which  he  lived  at  his  death ;  Lee  had 
a  good  many  other  tracts — one  known  as  the  Herndon  place; 
another  on  the  other  side  of  Little  River ;  never  heard  Wm. 
Lee  speak  of  it.  *  *  *  The  59  acres  is  part  of  the  David 
Bunch  land  ;  the  mother  of  the  plaintiff  Sarah  and  the  de- 
fendant inherited  it  from  her  father,  David  Bunch ;  that 
Wm.  Lee,  who  married  Martha  Bunch,  bought  of  her  brother 
and  sisters  their  interests  in  their  father  David  Bunch's 
land  after  partition,  and  those  interests  thus  bought,  together 
with  Martha's  59  acres,  constituted  one  tract  since  Wm.  Lee 
married  Martha,  and  that  was  the  one  on  which  Wm.  Lee 
lived  at  the  time  of  his  death. 

"  Wm.  Underbill  testified,  that  he  knew  the  land  well ;  is 
75  years  old ;  the  place  Wm.  Lee  lived  on  was  known  as  the 
Bunch  place  or  aunt  Polly's  place ;  never  heard  it  called 
anything  else ;  since  it  got  out  of  Bunch  it  has  been  called 
the  Lee  place ;  the  59  acres  in  controversy  and  the  interests 
bought  by  Wm.  Lee  from  the  Bunch  heirs  are  adjoining — 
one  tract ;  Lee  lived  on  the  place  he  got  from  the  Bunch 
heirs.  *  *  *  Wm.  Lee  and  Miss  Martha  Bunch,  who 
are  father  and  mother  of  Sarah  Horton  and  defendant,  were 
married  before  1831,  and  had  children  before  1848. 

"Report  of  the  commissioners  partitioning  the  David 
Bunch  land  was  introduced,  which  showed  that  the  part  in- 
herited by  Martha  was  allotted  to  her  husband,  Wm.  Lee, 
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although  plaintiffs  admit  that  the  legal  title,  by  virtue  of  the 
partition,  was  in  Mrs.  Martha  Lee  at  the  time  Wm.  Lee 
made  his  will. 

"  W.  A.  B.  Richardson,  re-called,  says,  that  the  defendant 
last  fall  admitted  to  him  that  his  father,  Wm.  Lee,  gave  in 
the  tract  for  taxation,  as  a  whole,  including  the  59  acres. 

'^  Gideon  Liles  testified,  that  he  was  58  years  old  ;  lived 
always  about  one-fourth  mile  from  land  in  controversy; 
knew  it  well ;  Wm.  Lee  cultivated  it  all  together,  under  one 
farm — the  whole  plantation;  it  was  all  called  Wm.  Lee*s 
home ;  it  was  all  together  as  one  plantation. 

"  W.  A.  B.  Richardson,  re-called,  testified,  that  Mrs.  Martha 
Lee,  widow  of  Wm.  Lee,  died  in  January,  1887  ;  have  heard 
Mrs.  Martha  Lee  say  several  times  the  land  was  hers  and 
she  intended  it  for  her  daughter  Sallie — meaning  the  plain- 
tiff; that  her  husband  had  willed  it  to  her  for  life,  and  after 
that  to  his  daughter  Sallie;  witness  always  thought  she 
meant  the  whole  land,  but  she  made  no  definition  and  no 
distinction  ;  she  said  it  was  her  land. 

"  Thadeus  Lee,  brother  of  plaintifiFand  defendant,  testified, 
that  he  heard  his  mother,  Martha  Lee,  say  all  of  the  tract  was 
her  land,  and  at  her  death  it  went  to  Sallie;  father  culti- 
vated the  land  all  together  in  his  lifetime. 

"  Geo.  R.  Horton  testified,  that  in  all  the  land  willed  to 
Mrs.  Martha  Lee  by  Wm.  Lee,  there  were  some  300  acres 
out  of  500  acres. 

"  Defendant  objected,  specially  to  the  testimony  of  W.  A. 
B.  Richardson  and  Thad.  Lee  as  to  declarations  of  Martha 
Lee,  set  out  above. 

"  The  following  issue  was  submitted  to  the  jury : 

"  Are  the  plaintiffs  the  owners  and  entitled  to  the  posses- 
sion of  fifty-nine  acres  of  land  described  in  the  answer  of  the 
defendant  ? 

"  The  Court  instructed  the  jury  that  if  they  believed  the 
testimony  and  admissions  of  the  parties,  the  plaintiff  was 
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not  entitled  to  recover,  and  directed  the  issue  to  be  answered 
in  the  negative.  There  was  a  verdict  for  defendant,  under 
the  Court's  direction,  and  judgment  accordingly. 

The  plaintiffs  excepted  to  the  charge  of  the  Court,  and 
appealed  from  the  judgment  rendered. 

Messrs.  Puller  &  Snow,  for  the  plaintiffs. 
Messrs.  Battle  &  Mordecai,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  Whatever  was  em- 
braced in  the  first  clause  of  the  will  of  William  Lee  passed 
under  the  sixth  clause  to  the  plaintiff  after  the  death  of 
Martha  Lee. 

The  plaintiff  says  it  embraced  and  included  the  fifty-nine 
acres  in  dispute.  The  defendant  says,  no — that  as  to  the 
fifty-nine  acres  Martha  Lee  held,  not  under  the  will  of  Wm. 
Lee  but  under  a  title  derived  by  inheritance  from  her  father, 
and  that  she  was  not  put  to  her  election  to  take  under  the 
will  or  to  hold  by  her  independent  title  in  fee. 

Two  questions  are  involved : 

1st.  Was  the  land  in  controversy  included  in  "  the  tract 
of  land  whereon"  the  testator  resided  and  embraced  in  the 
first  and  sixth  clauses  of  his  will? 

2d.  If  so,  did  Martha  Lee  accept  the  devises  to  her  with  a 
knowledge  of  the  fact  that  it  was  so  included? 

1.  There  is  no  ambiguity  upon  the  face  of  the  will.  The 
testator  devised  "the  tract  of  land  whereon"  he  resided. 
The  area  and  extent  of  that  tract  and  what  was  included 
therein,  are  questions  of  fact.  Did  it  include  the  fifty-nine 
acres?  Did  the  testator  intend  to  include  the  fifty-nine 
acres?  It  is  true,  as  was  said  in  Isle^^  v.  Isler,  88  N.  C,  581, 
''that  there  is  a  prima  facie  presumption  always  that  a  tes- 
tator means  only  to  dispose  of  what  is  his  own,  and  what 
he  has  a  right  to  give ;  and  if  it  be  at  all  doubtful  by  the 
terms  of  his  will,  whether  he  had  in  fact  a  purpose  to  dis- 
pose of  property  really  belonging  to  another,  that  doubt  will 
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govern  the  Courts,  so  that  the  true  owner,  even  though  he 
should  derive  other  benefits  under  the  will,  will  not  be  driven 
to  make  an  election.  But  if,  on  the  other  hand,  there  should 
be  a  manifest  purpose  expressed  in  the  will  to  dispose  of  the 
thing  itself,  then  it  is  wholly  immaterial  whether  he  should 
recognize  it  or  not  as  belonging  to  another,  or  whether  he 
shall  believe  that  the  title  and  right  to  dispose  of  it  vested 
in  himself  or  not." 

It  is  the  clearly  expressed  purpose  of  the  testator  that 
the  plaintiff  should  have  "the  tract  of  land  whereon"  he 
resided,  after  the  death  of  her  mother,  but  when  it  appeared 
that  the  land  in  dispute  was  inherited  by  the  devisee  Martha 
from  her  father,  "it  would  be  presumed,"  as  was  said  by  his 
Honor,  "that  the  testator  did  not  intend  to  include  the  fifty- 
nine  acres  in  the  devise  to  his  wife,  but  only  his  own  land ;" 
but  this  presumption  may  be  rebutted,  and  parol  evidence 
is  competent  to  fit  the  thing  to  the  description  and  show 
what  was  in  fact  included  in  the  tract.  Stowe  v.  Davis,  10 
Ired.,  431;  1st  Greenleaf,  §  288;  Dodson  v.  Green,  4  Dev., 
438 ;  Bolick  v.  Bolick,  1  Ired.,  244. 

When  there  is  no  doubt,  as  here,  apparent  upon,  the  face 
of  the  will  as  to  what  was  meant  by  the  testator,  but  the 
doubt  is  raised  by  something  extrinsic — that  is  latent — parol 
evidence  is  competent  to  show  what  was  meant.  1  Greenleaf, 
§  297;  D.  <fr  D.  InstitiUe  v.  Nmnvoody  Bus.  Eq.,  65;  Kincaid 
V.  Lowe,  Phil.  Eq.,  41. 

In  Branch  v.  Hunter,  Phil.  Law,  1,  evidence  offered  to  show 
that  a  tract  of  land,  called  the  "  Enfield  tract,"  embraced 
the  land  in  controversy  was  rejected  by  the  Court  below,  but 
on  appeal  was  held  to  be  error. 

Light  may  be  thrown  upon  the  first  clause  by  the  fourth. 
When  the  testator  gave  to  his  wife,  among  other  things,  "the 
corn  and  fodder  raised  on  the  land  whereon  I  now  live," 
would  she  not  have  been  entitled  to  the  corn  and  fodder 
made  on  the  entire  farm  cultivated  as  one,  or  would  it  have 
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been  the  duty  of  the  executors  to  sell  what  was  raised  on 
the  fifty- nine  acres  ? 

2.  If  the  land  in  controversy  was  embraced  in  the  tract 
on  which  the  devisee  resided,  did  Mrs.  Lee  elect  to  take  the 
devises  made  to  her  with  a  knowledge  of  that  fact?  It  is 
only  material  that  she  should  have  known  the  fact  that  the 
fifty-nine  acres  were  included  in  the  tract  given  to  her  for 
life  and  then  to  her  daughter  Sarah,  and  if,  with  this  knowl- 
edge, she  accepted  the  property  given  to  her  for  life,  then 
neither  she,  nor  any  one  claiming  under  her,  would  be  heard 
to  assert  any  claim  that  would  defeat  the  will  of  the  testator. 
Adams  Equity,  §  96  and  note.  It  is  there  said  that  "  an 
election  once  made,  though  by  matter  in  pais,  is  binding." 

There  was  error  in  the  instruction  of  the  Court,  and  the 
plaintiff  is  entitled  to  a  new  trial.  Error. 


E,  W.  TIMBERLAKE  v.  W.  C.  POWELL  et  al* 

Lessor  and  Lessee — Rights  of  assignee  of  judgment  in  claim  and 

delivery —  Conversion. 

Lessor  recovered  judgment  against  lessee  in  an  action  of  claim  and  de- 
livery to  recover  possession  of  crops  and  enforce  his  lien  for  rent. 
Pending  the  suit,  the  lessee  delivered  a  portion  of  the  crop  to  the 
defendants  to  pay  for  supplies  furnished  him.  The  judgment  was 
assigned  to  the  plaintiff  who  sues  defendants  for  damages  for  the 
conversion.    Held : 

1.  The  plaintiff  assignee  acquired  no  title  to  any  property  not  mentioned 

in  the  judgment,  and  he  must  accept  the  assessed  money  value  of 
such  as  cannot  be  delivered  under  the  judgment. 

2.  The  assignment  is  not  of  all  the  rights  of  the  lessor,  but  of  the  right 

vested  in  him  by  virtue  of  the  judgment  and  to  enforce  the  same 
against  the  lessee. 

8.  The  assignee  cannot  maintain  an  action  against  defendants  for  an 
independent  liability  incurred  by  their  alleged  tortious  act. 

*  Mr.  Associate  Justice  Davis,  having  been  of  counsel  below,  did  not  sit  nt  the 
bearing  of  ibis  cause. 


1 
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Civil  action  to  recover  damages  of  defendants  for  an  al- 
leged conversion  of  certain  personal  property,  tried  at  April 
Term,  1887,  of  Franklin  Superior  Court,  before  /.  JT.  Mer- 
rimouj  J.  ' 

The  plaintiff  appealed. 

Messrs,  C,  M.  Cooke  and  R  S,  SpruiUy  for  plaintiff. 
Mr.  N.  Y.  Gulley,  for  defendants. 

Smith,  C.  J.  In  1885  J.  N.  Perkinson  leased  from  R.  E. 
Gill  a  tract  of  land,  to  be  cultivated  during  that  year,  for  the 
sum  of  one  hundred  dollars,  and  to  recover  possession  of  the 
crops  and  enforce  his  lien  the  latter,  in  November,  instituted 
his  action  against  the  former  under  the  provisions  of  The 
Codey  §§  321  to  333.  The  property  was  accordingly  seized 
by  the  Sheriff,  but  returned  to  the  debtor  on  his  executing 
a  written  undertaking  as  prescribed  in  §  326. 

At  the  January  Term  of  the  Superior  Court  next  ensuing 
he  recovered  judgment,  the  substance  of  which  is  in  these 
words:  "It  is  adjudged  that  the  plaintiff  recover  of  the  de- 
fendant and  R.  H.  Timberlake,  his  surety,  the  property  de- 
scribed in  the  affidavit  for  claim  and  delivery  in  this  action, 
to-wit :  about  2,000  pounds  of  seed  cotton,  15  barrels  corn, 
300  pounds  tobacco,  and  four  stacks  fodder,  and  in  case  a 
delivery  of  said  property  cannot  be  had,  then  and  in  that 
event  it  is  adjudged  that  the  plaintiff  recover  of  the  said  de- 
fendant and  of  R.  H.  Timberlake,  his  surety,  aforesaid,  the 
sum  of  $96.20,  with  interest  thereon  from  the  1st  day  of  De- 
cember, 1885,  till  paid,  and  the  costs  of  this  action. 

On  June  17.  1886,  the  plaintiff  in  that  action  made  an  as- 
signment to  the  plaintiff  in  this,  as  follows  : 

For  value  received,  I  transfer  and  assign  this  judgment  to 
E.  W.  Timberlake,  without  recourse. 

R.  E.  GILL,  AdmW  and  Agent. 
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It  was  in  evidence  that  three  bales  of  cotton,  the  product 
of  the  farm,  as  well  as  cotton  raised  upon  other  land,  went 
into  the  possession  of  the  defendants  to  pay  for  supplies 
furnished  by  them  to  Perkinson ;  that  during  the  pendency 
of  the  before  mentioned  suit,  the  cotton  therein  sued  for  was 
ginned  and  put  in  two  bales,  of  which  the  defendants  got 
possession,  as  well  as  the  proceeds  of  said  tobacco,  and  con- 
verted all  to  their  own  use. 

The  present  action  is  to  recover  damages  for  the  conver- 
sion and  appropriation  of  the  five  bales  of  cotton  deli\'ered 
by  Perkinson  to  the  defendants.  The  right  to  the  converted 
goods  is  derived  solely  under  this  assignment. 

The  Court  being  of  opinion  that  it  gave  the  plaintiff  no 
title  whatever  to  any  property  not  mentioned  in  the  judg- 
ment, and  that  as  to  the  other  property,  if  he  could  not  get 
it  under  the  assignment,  he  must  accept  the  money  value 
thereof  as  estimated  therein. 

Upon  this  intimation,  the  plaintiff  suffered  a  nonsuit  and 
appealed. 

The  appeal  brings  up  solely  the  question  of  the  correctness 
of  this  ruling,  in  deference  to  which  the  progress  of  the  ac- 
tion was  interrupted  by  the  judgment  of  non-suit,  and  this 
we  are  now  to  consider. 

The  validity  of  the  transfer  as  an  equitable  conveyance  of 
the  assignor's  interest  in  the  judgment  is  not  disputed,  and 
only  the  extent  of  its  operation  and  effect. 

The  assignment  is  not  of  all  the  rights  possessed  by  the 
lessor  under  his  contract  with  Perkinson  to  pursue  all  the  crops 
by  whomsoever  taken  in  the  assertion  of  his  lien-security 
until  his  demand  is  satisfied,  but  it  is  of  the  rights  vested  in 
the  lessor  by  virtue  of  the  judgment  and  to  enforce  it  against 
Perkinson  and  the  security  to  his  undertaking  in  any  man- 
ner in  which  it  could  have  been  done  by  the  assignor,  and 
to  no  greater  extent.  The  present  suit  is  not  upon  the 
judgment,  but  upon  an  alleged  independent  liability  incur- 
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red  by  other  tort-feasors,  by  their  conversion  of  the  same  and 
other  property  to  which  the  lien  attached.  This  cause  of 
action  is  separate  and  distinct  from  that  involved  in  the 
former  adjudication,  and  is  outside  the  scope  of  the  assign- 
ment. 

The  assignee  may  take  any  steps  open  to  the  assignor  in 
the  enforcement  of  the  judgment  against  the  parties  to  it, 
and  there  his  rights  end. 

We,  therefore,  concur  in  the  opinion  of  the  Judge  in  the 
Court  below,  and  his  judgment  is  affirmed. 

Affirmed. 


DENNIS  SIMMONS,  Guardian,  v.  J.  D.  BIGOS,  Adm'r. 

Insurance  Money. 

Where  a  husband  insures  his  life  for  the  benefit  of  his  wife  and  children, 
and  the  wife  dies  intestate,  before  her  husband,  leaving  children, 
her  interest,  after  payment  of  her  debts,  goes  to  the  husband,  and 
upon  his  death  to  his  personal  representative — aflSj:ining  Coni- 
gland  v.  Smith,  ^9  N.  C,  303,  to  the  effect  tliat,  upon  delivery  of  a 
policy,  the  sum  to  be  paid  under  it  vests  in  interest  in  the  bene 
ficiary. 

This  is  a  controversy  submitted  without  action  in  compli- 
ance with  §  567  et  seq  of  The  Code^  and  heard  before  Philips j 
J.y  at  September  Term,  1887,  of  Martin  Superior  Court, 
upon  the  following  facts  as  a  "  case  agreed." 

"  1.  Hardy  W.  Mizzell  and  Annie  M.,  defendant's  intes- 
tate, were  married  in  the  year  1866. 

"  2.  That  during  the  life  of  the  said  Hardy  W.  Mizzell  he 
took  out  the  following  policies  of  insurance  on  his  own  life 
in   manner  and  form  as  follows:     One  for  $3,000  in  the 
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jEtna  Life  Insurance  Company  of  New  York,  payable  to  his 
wife  Annie  M.  and  their  children  ;  one  for  $328  in  the  afore- 
named company,  payable  to  his  wife  Annie  M.  and  their 
children  ;  one  for  $135  in  the  aforenamed  company,  payable 
to  his  wife  Annie  M.  and  their  children ;  one  in  the  Equita- 
ble Life  Insurance  Company  of  New  York  for  $2,000,  for  the 
benefit  of  his  wife  Annie  M.  and  her  children ;  one  in  the 
aforenamed  Company  for  $3,000,  for  the  benefit  of  his  wife 
Annie  M.  and  her  surviving  children ;  one  in  the  Knights 
of  Honor  Insurance  Company  for  $2,000  for  the  benefit  of  his 
wife  Annie  M.  and  her  children ;  three  several  policies  each 
for  $1,000,  in  the  Hartford  Life  Annuity  Insurance  Com- 
pany, for  the  benefit  of  Annie  M.  his  wife  and  their  children 
equally. 

"  3.  That  the  said  Hardy  W.  Mizzell  and  wife  Annie  M. 
had  issue,  the  plaintiff's  wards  who  survived  them  both. 

"  4.  That  Annie  M.,  the  wife,  died  on  the  14th  of  Septem- 
ber, 1886,  intestate,  and  letters  of  administration  on  her 
estate  were  granted  to  the  defendant  on  the  4th  day  of  Jan- 
uary, 1887,  none  having  been  before  granted ;  that  Hardy 
W.  Mizzell,  the  husband,  died  on  the  21st  November,  1886, 
intestate,  and  letters  of  administration  on  his  estate  have 
been  granted  to  defendant  Biggs  on  the  19th  February,  1887. 

"  5.  That  the  plaintiff  has  been  duly  appointed  guardian 
of  the  children  named. 

"  6.  That  the  defendant,  administrator  of  Annie  M.  Mizzell, 
has  received  from  the  said  insurance  companies  one  third 
of  the  several  amounts  specified  in  said  policies. 

"  7.  That  the  defendant's  intestate  owed  no  debts. 

"  8.  That  the  estate  of  Hardy  W.  Mizzell,  the  husband,  is 
largely  insolvent. 

"  9.  The  plaintiff  claims  that,  subject  to  his  charge  for 
commissions  and  expenses  of  administration,  he  is  entitled 
to  receive  from  the  defendant  the  said  fund  for  his  said 
wards,  as  the  distributees  of  the  defendant's  intestate  Annie 
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M.  That  he  has  demanded  the  same  but  the  defendant  re- 
fuses to  pay  or  account  with  the  plaintiff,  insisting  that  the 
intestate  Hardy  W.  Mizzell,  the  husband,  is  the  sole  distri- 
butee of  Annie  M.,  the  wife,  and  that  he  shall  hold  and  ad- 
minister the  same  as  assets  of  his  estate. 

"  If  upon  the  foregoing  facts  his  Honor  shall  be  of  opinion 
with  the  plaintiff,  then  he  is  to  sign  judgment  in  his  favor 

for  dollars;  and  if  of  opinion  for  the  defendant,  then 

he  is  to  sign  judgment  in  his  favor  for  costs. 

His  Honor  being  of  opinion  with  the  defendant  gave  judg- 
ment accordingly ,  from  which  judgment  the  plaintiff  ap- 
pealed." 

Messrs,  Batchdor  &  Defoerewx,  for  the  plaintiff. 
Mr.  James  E.  Moore^  for  the  defendant. 

Dav.is,  J.  This  case  is  in  principle  like  that  of  Conigland 
V.  Smith,  79  N.  C,  303,  and  following  the  decision  made  in 
that  case,  there  was  no  error  in  the  judgment  of  the  Court 
below. 

Affirmed. 


J.  B.  WILLIAMSON  et  al.  v.  JOHN  S.  BOYKIN  et  al. 

Certiorari — Laches. 

The  writ  of  certiorari  will  not  be  granted  where  the  petitioner  failed 
to  perfect  his  appeal  by  reason  of  an  agreement  between  the  par- 
ties that  lapse  of  time  should  not  deprive  him  of  the  appeal,  if 
they  failed  to  compromise  the  matter,  and  it  was  alleged  by  the 
respondent,  but  not  denied  by  the  petitioner,  that  a  compromiae 
was  effected.  The  writ  is  aUowed  when  the  petitioner  is  guilty  of 
no  laches,  or  has  been  misled  by  the  opposing  party. 


FEBRUARY  TERM,  1888.  239 


WiLUAMSON  t?.   BOYKIN. 


Petition  of  defendants  for  a  writ  of  certiorari,  heard  at 
February  Term,  1888,  of  the  Supreme  Court. 

Messrs.  F.  A,  Woodard  an«l  W.  C\  Munroe,  for  the  plaintiffs. 
Messrs.  H,  F.  Murray  and  6.  V,  Strong,  for  the  defendants. 

Merrimon,  J.  This  is  an  application  for  the  writ  of  cer- 
tiorari as  a  substitute  for  an  appeal  lost. 

It  appears  that  the  respondents  obtained  judgment  in  an 
action  lately  pending  in  the  Superior  Court  of  the  County 
of  Wilson,  at  the  Fall  Term  thereof  of  1886,  for  the  recovery 
of  the  land  described  in  the  complaint  for  damages  and 
costs.  T]ie  defendants  in  that  action,  the  present  petitioners, 
took  an  appeal  from  that  judgment  and  notice  thereof  was 
waived  and  they  were  allowed  thirty  days  within  which  to 
perfect  their  appeal,  but  they  never  did  so. 

They  allege  in  the  sworn  petition,  that  they  did  not  per- 
fect their  appeal  because  they  and  the  plaintiffs  in  the  ac- 
tion, by  common  consent,  undertook  to  compromise  the 
matter  in  dispute  embraced  by  the  judgment  with  a  view 
that  they  might  abandon  their  appeal,  and  it  was  agreed 
between  the  parties  that  lapse  of  time  should  not  deprive  the 
petitioners  of  their  appeal  if  a  compromise  should  not  be 
effected ;  that  afterwards  the  respondents  refused  to  allow 
them  to  perfect  their  appeal  as  of  the  proper  time,  and  thus 
they  lost  the  same. 

The  aflSdavits  produced  by  the  respondents  tend  strongly 
to  show  that  the  plaintiffs  in  the  action  mentioned  and  the 
defendants  therein — ^the  present  petitioners — did  effect  a 
compromise,  certainly  to  some  extent  and  perfect  the  same. 
The  evidence  leaves  no  doubt  upon  our  minds  as  to  this, 
and  that  the  petitioners  paid  the  judgment  mentioned,  Itss 
fifty  dollars,  the  sum  agreed  to  be  abated  and  the  costs. 
Very  strangely  while  the  petitioners  allege  that  a  compro- 
mise was  contemplated  they  make  no  reference  to  a  compro- 
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mise  made;  nor  do  they  offer  any  explanation  in  respect 
thereto;  nor  do  they  deny  in  their  petition  that  a  compro- 
mise was  made,  as  alleged  by  the  respondents. 

The  affidavit  of  their  counsel  simply  states  without  ex- 
planation that  no  compromise  was  effected.  It  seems  (bat 
he  derived  his  information  from  his  clients.  Some  compro- 
mise was  made  and  the  petitioners  paid  the  mone^*^  in  pur- 
suance of  it,  as  above  stated.  If  it  was  only  partial  they 
should  have  so  alleged  and  made  the  fact  manifest.  As 
they  did  not,  it  must  be  taken,  under  the  circumstances, 
that  they  could  not.  They  ought,  at  least,  to  have  offered 
some  explanation  in  such  respect  and  they  failed  to  do  so. 

The  writ  of  certiorari  as  a  substitute  for  an  appeal  lost,  as 
alleged  in  this  case,  will  be  granted  only  when  the  petitioner 
shows  that  he  has  been  diligent  and  there  has  been  no  laches 
on  his  part  in  respect  to  his  appeal,  and  further,  that  his 
failure  to  take  and  perfect  the  same  was  occasioned  by  some 
act  or  misleading  representation  on  the  part  of  the  opposing 
party,  or  some  other  person  or  cause,  in  some  way  connected 
with  it  not  within  his  control. 

The  writ  will  be  granted  or  refused  in  the  sound  discre- 
tion  of  the  Court  and  as  we  are  clearly  of  the  opinion  that 
the  petitioners  fail  to  show  such  merits  as  entitle  them  to 
the  relief  prayed  for.    The  petition  must  be  dismissed. 

It  is  so  ordered. 
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L.   T.  SMITH  V.  THE   RICHMOND   AND  DANVILLE  RAILROAD 

COMPANY. 

Negligence — Evidence — Burden  of  Proof, 

1.  The  facts  being  admitted  or  proved,  negligence  and  contributory  neg- 

ligence are  questions  of  law. 

2.  Where  the  in  jury  is  shown  and  there  is  nothing  in  the  plaintiff's 

proofs  from  which  it  may  be  implied  that  his  own  want  of  care 
contributed  to  it,  the  burden  of  proving  contributory  negligence 
is  cast  on  the  defendant ;  but  if  the  undisputed  facts,  disclosed  by 
the  plaintiff  *s  case,  show  that  he  contributed  to  the  accident  by  his 
own  negligence,  it  will  not  be  error  in  the  Court  to  direct  a  non- 
suit. 

3.  Where  the  facts,  in  respect  to  the  contributory  negligence  are  contro- 

verted, the  issue  should  be  submitted  to  the  jury  upon  the  whole 
evidence  with  instructions  that  the  plaintiff  cannot  recover  if  his 
own  carelessness  was  the  contributory  and  proximate  cause  of  the 
injury. 

Civil  action  to  recover  damages  for  personal  injuries, 
tried  before  Merrimonj  J.,  at  January  Term,  1888,  of  Dur- 
ham Superior  Court. 

The  plaintiff  alleges  that  in  June,  1887,  he  entered  the  reg- 
ular passenger  car  attached  to  the  freight  train  of  the  defend- 
ant at  Durham  for  the  purpose  of  going  to  Hickory,  and  by 
the  negligence  of  the  defendant  company  he  was  seriously 
injured  while  in  the  coach  at  Durham. 

The  defendant  company  denies  the  negligence  and  alleges 
that  the  injury  received  by  the  plaintiff,  if  any,  was  caused 
by  his  own  negligence. 

The  following  issues  were  agreed  upon : 

1.  Was  plaintiff  injured  by  defendant's  negligence,  as 
alleged  in  complaint? 

2-  Did  plaintiff's  negligence  contribute  to  his  injury? 

3.  If  so,  was  plaintiff's  negligence  the  proximate  cause  of 
the  injury? 
16 
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4.  What  damage,  if  any,  has  plaintiff  sustained? 

The  plaintiff  entered  the  coach  at  Durham  on  the  morn- 
ing of  the  loth  of  June,  1887,  and  his  testimony  is  as  fol- 
lows : 

"  I  went  to  the  depot  at  Durham  to  take  the  train  about 
three  o^clock  in  the  morning  of  the  15th.     A  man   in  the 
railroad  uniform,  whom  I  think  I  saw  afterwards  taking  up 
tickets,  and  whom  I  took  to  be  the  conductor,  was  asked  by 
me  if  that  was  the  place  to  get  on,  and  he  replied  that  the 
train  would  soon  pull  down  in  front  of  the  ticket  office. 
Pretty  soon  it  did  pull  down,  and  he  told  me  we  could  get 
on,  and  I  assisted  my  wife  to  get  on.     When  they  pulled 
down,  the  engine  and  freight  cars  were  cut  loose,  and  were 
carried  forward  and  thrown  back  on  a  side  track;  that  was 
the  condition  of  the  cars  when  we  got  on.     This  train  was 
the  regular  early  morning  freight,  with  passenger  cars  at- 
tached ;  it  had  a  sleeper  and  first  and  second  class  and  baggage 
cars;  it  may  have  had  the  mail  car,  but  I  can't  say.    I 
bought  tickets  at  the  regular  ticket  office  to  Hickory  for  my 
wife  and  myself — first-class;  I  got  in  the  first-class  coach, 
and  walked  back  near  the  middle  and  took  a  seat  in  the 
regular  way.     About  that  time  a  friend  of  mine  came  in;  I 
got  up  and  passed  the  usual  salutations ;  I  then  sat  down  on 
the  arm  of  the  seat,  my  feet  on  the  floor  of  the  aisle,  my 
elbow  on  the  back  of  the  seat,  my  hand  clutching  around 
the  corner  of  the  back  of  the  seat  next  to  the  aisle,  my  wife 
^flitting  on  a  seat  on  the  opposite  side  of  the  aisle — one  or  two 
seats  in  my  rear;  I  had  been  sitting  there  may  be  a  minute 
or  more  when  a  sudden  shock  came ;  the  engine,  with  the 
freight  cars,  was  thrown  back  against  the  coach,  and  I  was 
thrown  back  against  the  corner  of  the  seat  in  my  rear;  I 
was  sitting  on  the  arm  of  the  seat,  and  the  seat  next  in  front 
was  turned  towards  the  rear  of  the  coach,  and  the  seat  next 
in  front  was  turned  forward,  bringing  the  backs  near  together. 
I  had  no  warning  of  the  approach  of  the  train.     When  I 
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was  thrown  against  the  comer  of  the  seat  the  sensation  was 
a  very  painful  one,  with  an  indentation  of  the  rib,  and  the 
second  effect  was  to  cause  severe  nausea.  I  was  familiar 
with  the  methods  of  the  night  freight  in  Durham;  I  had 
traveled  on  it  several  times  before ;  the  train  generally  stays 
at  Durham  some  time,  shifting  and  coupling.  There  is  a  great 
deal  more  jolting  and  bumping  in  the  coupling  of  freight 
trains  than  in  passenger  trains,  and  I  knew  this  at  the  time. 
I  knew  when  I  got  on  the  arm  of  the  seat  that  the  freight 
cars  had  not  been  coupled  to  the  passenger  coaches,  and  that 
they  were  to  be  coupled.  Before  I  met  my  friend  I  had  been 
sitting  in  the  seat.  I  have  traveled  frequently  on  freight 
trains,  and  on  this  train,  but  the  shock  was  more  severe  than 
asual." 

There  was  other  testimony  in  respect  to  the  character  and 
effect  of  the  injuries  sustained  by  plaintiff,  which  were  of  a 
serious  nature. 

Upon  the  conclusion  of  this  testimony  his  Honor  held 
that  plaintiff  was  not  entitled  to  recover. 

Whereupon  the  plaintiff  asked  and  obtained  leave  to  sub- 
mit to  a  nonsuit,  and  then  appealed  to  the  Supreme  Court, 
alleging  for  error  the  aforesaid  intimation  and  ruling  of  his 
Honor. 

Mr,  W,  W.  Fuller,  for  the  plaintiff. 

Slessrs.  F.  H.  Buabee  and  C.  M,  Bvsbeey  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  The  facts  being  admit- 
ted or  proved,  the  question  of  negligence  and  of  contributory 
n^ligence  are  questions  of  law.  Does  the  evidence  of  the 
plaintiff  (and  it  is  to  be  taken  most  strongly  in  his  favor) 
constitute  contributory  negligence,  and  was  that  negligence 
the  proximate  cause  of  the  injury?  If  so,  the  ruling  of  the 
Court  below  was  correct ;  if  not,  there  was  error. 
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The  plaintiff  gives  a  clear  and  intelligent  statement  of  the 
facts,  leaving  no  doubt  as  to  how  the  unfortunate  injury  oc- 
curred. The  Reports,  English  and  American,  abound  in 
cases  involving  questions  of  negligence  and  of  contributory 
negligence,  and  as  the  broad  mark  which  separates  due  dili- 
gence and  watchful  care  from  gross  negligence  and  reckless 
carelessness  is  narrowed  to  the  point  where  it  is  not  easy  to 
distinguiah  between  ordinary  care  and  slight  negligence, 
many  conflicting  decisions  are  found. 

Even  if  the  line  could  be  clearly  and  distinctly  defined,  it 
would  still,  in  many  cases,  be  difficult  to  determine  with  cer- 
tainty on  which  side  to  place  them. 

We  understand  the  counsel,  who  so  ably  represented  the 
plaintiff,  to  insist  that  if  there  is  evidence  of  any  negligence 
on  the  part  of  the  defendant,  whatever  may  be  the  evidence 
of  contributory  negligence  on  the  part  of  the  plaintiff,  the 
issue  must  go  to  the  jury,  and  that  his  Honor  erred  in  hold- 
ing that  upon  the  testimony  in  the  case  the  plaintiff  was  not 
entitled  to  recover. 

We  understand  the  rule  to  be  well  laid  down  in  Tuft  v. 
Warman,  94  Eng.  Com.  Law  Rep.,  573,  cited  by  the  Chief 
Justice  in  Turrentine  v.  The  Railroad^  92  N.  C,  638. 

It  is  there  said  that  the  question  for  the  jury  is :  "  Whether 
the  damage  was  occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant  or  whether  the  plaintifiF 
himself  so  fa^  contributed  to  the  misfortune  by  his  own  neg- 
ligence or  want  of  ordinary  and  common  care  and  caution, 
that  but  for  such  negligence  and  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would  not  have  happened  f 

"  In  the  first  place  the  plaintiff*  would  be  entitled  to  re- 
cover, in  the  latter  not,  as  but  for  his  own  fault  the  misfor- 
tune would  not  have  happened." 

In  Owens  v.  R,  R,  Co,,  88  N.  C,  502,  cited  and  relied  on  by 
counsel  for  the  plaintiff,  it  is  said,  giving  the  authority  for 
it,  that  "if  negligence  appears  by  the  plaintiff's  own  testi- 
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mony  the  defendant  might  rest  on  it  as  securely  as  if  proved 
by  himself."  Again,  citing  Roberson  v.  Oray,  28  Ohio  St 
Rep.,  241 :  "  It  is  only  where  the  injury  is  shown  by  the 
plaintiff,  and  there  is  nothing  that  implies  that  his  own  neg- 
ligence contributed  to  it,  that  the  burden  of  proving  contrib- 
utory negligence  can  properly  be  said  to  be  cast  on  the  de-. 
fendant;  for  where  the  plaintiff's  own  case  raises  the  sus- 
picion that  his  own  negligence  contributed  to  the  injury,  the 
presumption  of  due  care  on  his  part  is  so  far  removed  that 
he  cannot  properly  be  relieved  from  disproving  his  own  con- 
tributory negligence  by  casting  the  burden  of  proving  it  on 
the  defendant.  *  *  *  The  question  should  be  left  upon 
the  whole  evidence  to  the  determination  of  the  jury,  with  the 
instruction  that  the  plaintiff  cannot  recover  if  his  own  neg- 
ligence contributed  to  the  injury."  Of  course  if  there  be  no 
dispute  about  the  facts,  and  in  law  they  constitute  contribu- 
tory negligence,  and  that  is  a  question  for  the  Judge,  he 
must  instruct  the  jury  that  the  plaintiff  cannot  recover. 

In  Harris  v.  R.  R.  Co,,  27  Am.  and  Eng.  R.  R.  Cases,  216, 
it  was  held,  as  we  have  held  in  "Wallace  v.  R.  i?.,  98  N.  C, 
494,  tliat  the  dangers  naturally  incident  to  travel  by  rail  are 
greater  on  freight  than  on  passenger  trains,  and  call  for  a 
correspondingly  higher  degree  of  care  on  the  part  of  passen- 
gers. In  that  case  the  train  (a  freight  train  with  a  caboose 
attached  for  passengers)  had  stopped  to  do  some  switching, 
and  it  was  held  to  be  such  contributory  negligence  as  would 
bar  the  plaintiff's  recovery,  if  he  knew,  or  by  ordinary  care 
could  have  known,  that  a  part  of  the  train  was  likely  to  be 
backed  against  the  part  to  which  the  caboose  was  attached 
and  that  some  concussion  or  jar  would  be  the  result,  and 
"  then  without  thinking  about  the  approach  of  the  cars,  and 
without  paying  any  attention  to  whether  they  were  approach- 
ing or  not,  left  his  seat  and  stood  up  in  the  car  and  was 
thrown  down  and  injured,  when  he  would  not  have  been, 
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had  he  kept  his  seat  or  resumed  the  same  before  the  care 
struck,"  his  negligence  was  the  proximate  ct^use  of  the  injury. 

Ashe,  J.,  in  Fai^mer  v.  Railroad^  88  N.  C,  564,  says:  " If 
the  act  of  the  plaintiff  is  directly  connected,  so  as  to  be  con- 
current with  that  of  the  defendant,  then  his  negligence  is 
proximate  and  will  bar  his  recovery." 

The  counsel  for  the  plaintiff  relies  on  the  case  of  Gee  v. 
Mid.  R.  R,  Co.,  8  Q.  B.,  161 ;  which  was  fully  discussed  and 
considered  with  great  care  and  which  he  thinks  bears  an  exact 
analogy  to  the  case  before  us.  Upon  a  careful  examination, 
we  arrive  at  a  different  conclusion  and  can  find  in  it  noth- 
ing which  is  at  variance  with  the  decisions  of  this  Court 
In  that  case  the  plaintiff,  being  a  passenger  on  defendant's 
railway,  "  got  up  from  his  seat  and  put  his  hand  on  the  bar 
which  passed  across  the  window  of  the  carriage  with  the 
intention  of  looking  out  to  see  the  lights  of  the  next  station 
and  that  the  pressure  caused  the  door  to  fly  open  and  the 
plaintiff  fell  out  and  was  injured  " 

Two  questions  were  left  to  the  jury:  1st.  Whether  there 
was  negligence  on  the  part  of  the  defendant  in  not  properly 
fastening  the  door?  2d.  Whether  there  was  negligence  or 
improper  or  imprudent  conduct  on  the  part  of  the  plaintiflF? 

It  appears  from  the  case  (and  such  we  understand  to  be 
the  fact)  that  in  England,  railway  carriages  on  leaving  sta- 
tions are  shut  and  fastened  from  the  outside,  and  it  is  the 
duty  of  the  railway  servants,  when  a  train  leave  a  station,  to 
see  that  the  doors  are  properly  fastened.  It  seems  that  the 
passenger  w^hen  he  enters  the  carriage  is  shut  in  and  the 
door  fastened  from  the  outside,  and  Grove,  J.,  says:  "the 
doors  are  so  constructed,  and  properly  so,  because  if  you 
arranged  a  door  so  that  the  passenger  could  open  it  from  the 
inside,  it  would  be  an  extremely  perilous  system — passen- 
gers would  be  continually  opening  the  door  and  it  would  be 
very  much  worse  for  the  general  safety  of  the  public."  This 
being  so,  it  is  said  that  a  passenger  who  rises  from  his  seat  to 
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look  out  to  view  the  scenery  or  for  any  other  lawful  purpose, 
''has  a  right  to  assume  and  is  justified  in  assuming  that  the 
door  is  properly  fastened ;  and  if  by  reason  of  its  not  being 
properly  fastened  his  lawful  act  causes  the  door  to  fly  open  the 
accident  is  caused  by  the  defendant's  negligence."  There  was 
no  negligence  on  the  part  of  the  passenger.  It  was  held  in 
Bridgets  v.  N.  S,  R.  R.j  cited  in  that  case,  that  "if  facts  are 
disclosed  in  the  plaintiff's  case,  the  truth  of  which  is  not 
disputed,  and  which,  if  true,  clearly  shows  that  the  plaintiff 
contributed  to  the  accident,  then  the  Judge  ma)'  nonsuit, 
not  because  he  can  take  upon  himself  to  find  the  contribu- 
tory negligence  proved,  but  because,  in  such  a  case,  the  plain- 
tiff fails  upon  an  issue  which  lies  upon  him,  viz.:  the  issue 
whether  the  damage  is  caused  by  the  negligence  of  the  de- 
fendants." 

There  is  no  dispute  in  the  case  before  us  as  to  how  the 
injurj'  occurred.  The  plaintiff  was  sitting  on  the  arm  of 
the  seat,  when  the  engine  and  freight  cars  were  thrown  back 
against  the  coach,  with  a  sudden  shock,  and  the  plaintiff 
says  that  "  there  is  a*  great  deal  more  jolting  and  bumping 
in  the  coupling  of  freight  trains  than  in  passenger  trains, 
and  I  knew  it.  I  knew  when  I  got  on  the  arm  of  the  seat 
that  the  freight  cars  had  not  been  coupled  to  the  passenger 
coaches  and  that  they  were  to  be  coupled."  If  the  negli- 
gent and  thoughtless  act  of  the  plaintiff  was  the  contribu- 
tory and  proximate  cause  of  the  injury,  as  we  think  the  un- 
disputed facts  show,  there  was  no  error  in  the  ruling  of  his 
Honor. 

No  error. 
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THOMAS  A.  McNeill,  Adm'r  of  Alice  Smith  etal.,  ▼.  JAMES  P. 

HODGES  et.  al. 

Jurisdiction —  Vmue. 

Except  by  consent,  or  in  those  cctses  specially  permitted  by  the  statates, 
the  Judge  of  the  Superior  Court  has  no  jurisdiction  to  hear  a  cause 
or  make  orders  therein  outside  of  the  county  in  which  the  action 
is  pending. 

This  is  a  special  proceeding,  began  in  the  County  of 
Cumberland,  for  the  settlement  of  a  guardianship,  and 
heard  upon  exceptions  before  Clark,  J.,  at  Chambers,  in 
Richmond  County,  on  the  7th  day  of  June,  1887. 

In  the  course  of  the  action  there  was  a  reference  and  report 
to  which  exceptions  were  filed.  Thereupon  the  plaintiff 
served  ten  days'  notice  on  the  defendant  Hodges  to  appear 
at  Chambers,  in  Rockingham,  Richmond  County,  on  the  7th 
of  June ;  and  the  defendant  Hodges,  by  his  counsel,  appeared 
accordingly,  and  insisted  to  the  Court  that  it  was  irregular 
and  not  according  to  law,  and  contrary  to  the  practice  of  the 
Court  to  require  a  defendant  to  come  out  of  his  own  county 
to  Richmond  County,  to  try  a  case  that  was  regularly  on 
the  docket  of  Cumberland  Countv,  and  asked  that  the  case 
be  continued  until  the  next  regular  term  of  Cumberland 
County. 

This  was  overruled  and  defendant  Hodges  excepted. 

The  Court  then  proceeded  to  hear  the  exceptions  to  the 
account  as  filed  by  defendants  Hodges  and  Smith,  and  gave 
judgment  for  the  plaintiffs,  from  which  the  defendants  ap- 
pealed. 

Mr.  R,  H.  Battle,  for  the  plaintiffs. 

Mr.  P.  D,  Walker  {Mr.  iV.  W.  Ray,  filed  a  brief),  for  the 
defendants. 
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Merbimok,  J.,  (after  stating  the  case).  Regularly,  an  ac- 
tion must  be  conducted,  tried  and  disposed  of  not  only  in 
the  Courts,  but  as  well  in  the  county  where  it  is  pending. 
The  several  statutes  prescribing  and  regulating  the  jurisdic- 
tion of  the  Courts,  the  method  of  procedure  and  practice,  so 
in  eflfect  provide,  except  in  particular  cases  and  respects  spe- 
cially provided  for,  such  as  the  granting  of  injunctions  pend- 
ing the  action  until  the  hearing  upon  the  merits,  the  ap- 
pointment of  receivers  and  the  like.  Bynum  v.  P<ywey  97 
N.  C,  374. 

Such  special  exercise  of  authority  is  exceptional  and  should 
not  be  extended  by  mere  implication  or  possible  inference. 
An  important  and  valuable  part  of  the  purpose  of  establish- 
ing Courts  in  every  county  is  to  promote  the  fairness  of  trials, 
the  convenience  of  parties,  and  to  economize  time,  costs  and 
personal  expenses.  Although  in  some  cases  and  in  some 
aspects  of  cases,  parties  are  to  be  taken  from  their  respective 
counties  in  matters  of  litigation,  the  general  purpose  of  the 
law  is  to  avoid  this  as  much  as  practicable,  and  it  may  be 
done  only  when  the  statute  certainly  allows  it. 

The  statute  {The  Code,  §  423,)  upon  which  the  Judge  based 
his  action  complained  of,  provides  among  other  things,  that 
"the  report  of  ihe  referee  shall  be  made  to  the  Clerk  of  the 
Court  in  which  the  action  is  pending ;  either  party,  during 
the  term,  or  upon  ten  days'  notice  to  the  adverse  party  out 
of  term,  may  move  the  Judge  to  review  such  report  and  set 
it  aside,  modify  or  confirm  the  same  in  whole  or  in  part,  and 
no  judgment  shall  be  entered  on  any  reference  except  by 
order  of  the  Judge." 

The  authority  thus  to  be  exercised  "out  of  term,"  must, 
we  think,  be  exercised  in  the  county  in  whose  Court  the  ac- 
tion in  which  the  report  is  made  is  pending.  The  words 
"  out  of  term  may  move  the  Judge,"  &c. — nothing  further 
being  provided  as  in  the  statutory  provision  cited — means 
"out  of  term,"  within  the  territorial  jurisdiction  of  the  Judge 
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as  to  that  action — not  be5'ond  and  outside  of  it,  unless  by  the 
common  consent  of  the  parties.  There  is  nothing  in  the 
statute  cited  that  can  be  construed  to  mean  that  either  party 
"  may  move  the  Judge,"  &c.,  outside  of  the  county  in  whose 
Court  the  action  is  pending ;  nor  can  the  statutory  provision 
of  The  Code,  in  respect  to  granting  injunctions  and  the  like, 
be  invoked  in  aid  of  such  exercise  of  authority,  because  these 
expressly  authorize  the  Judge  to  grant  injunctions  any  where 
within  the  Judicial  District  in  which  he  presides,  and  under 
some  circumstances  in  actions  pending  in  Courts  of  adjoining 
districts.  [The  Code,  §§  334,  337.)  Indeed,  these  provisions 
rather  tend  to  show  that  the  interpretation  we  give  that  in 
question  is  the  correct  one  ;  they  serve  to  show  that  the  Leg- 
islature, where  it  intended  to  extend  the  authority  of  the 
Judges  beyond  the  ordinary  course  of  procedure,  said  so 
in  such  terms  as  left  no  doubt  as  to  the  intent.  Moi'e- 
over,  it  is  not  at  all  probable  that  the  Legislature  intended 
that  a  suitor  should  be  required,  perhaps  at  great  inconven- 
ience and  expense,  to  go  from  the  county  in  whose  Court  his 
action  is  pending,  to  another  adjoining — perhaps  a  distant 
one — to  have  his  case  heard  and  determined  out  of  the  or- 
dinary course  of  trying  actions.  The  more  probable  and 
reasonable  view  is,  that  the  purpose  had  in  view  was  to 
expedite  the  hearing  of  the  action  in  the  case  provided  for 
out  of  term  in  the  county  where  the  action  is  pending. 

If  it  be  said,  how  can  the  Judge  in  vacation  time  be  in 
the  County  where  the  action  is  pending,  when  his  duties  re- 
quire him  to  be  elsewhere?  the  reply  is,  he  may  some  times 
as  convenience  may  allow,  be  there  and  thus  meet  the  pur- 
poses of  the  statute.  1  his  is  more  reasonable,  it  seems  to  us, 
than  that  suitors  in  cases  like  this,  should  follow  him  in  the 
course  of  his  circuit  to  have  him  decide  their  cases  upon 
the  merits. 

The  case,  therefore,  ought  not  to  have  been  heard  in  the 
County  of  Richmond,  and  hence  the  judgment  must  be  set 
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aside,  and  the  case  heard  and  determined  according  to  law. 
To  that  end  let  this  opinion  be  certified  to  the  Superior 
Court. 

Error. 


WILLIAM  WARDEN  et  al.  v.  NARCISSA  McKINNON,  Adm'x,  et  al. 

Appeal — Amendment — Res  Adjudicata, 

1.  The  refusal  of  the  Subordinate  Courts  to  allow  additional  pleadings 

to  be  filed,  or  original  pleadings  to  be  amended,  is  not  reviewable 
upon  appeal. 

2.  A  question  once  judicially  determined,  cannot  again  be  raised  and 

tried  between  same  parties  in  a  different  form.  ^ 

This  was  a  special  proceeding  in  the  nature  of  a  Cred- 
itor's Bill,  brought  before  the  Clerk  and  heard  upon  appeal 
by  Ccmnorf  J,  at  July  Terra,  1887,  of  the  Superior  Court  of 
Cumberland  County. 

The  cause  was  before  this  Court  at  February  Term,  1886, 
(94  N.  C,  378).  Upon  filing  the  certified  opinion  of  the 
Supreme  Court  at  Fall  Term,  1886,  of  the  Superior  Court  of 
Cumberland,  Judge  Gilmer  made  the  following  order: 

"  This  cause  coming  on  to  be  heard  on  the  record,  judg- 
ment, orders  and  decrees  heretofore  made,  and  the  opinion 
of  the  Supreme  Court  duly  certified  to  this  Court,  it  is  or- 
dered and  adjudged  that  the  Clerk  of  this  Court  proceed  with 
the  cause,  in  accordance  with  the  directions  and  the  law  as 
indicated  in  the  said  opinion  of  the  Supreme  Court." 

The  defendants,  heirs  at  law,  asked  leave  to  file  an  addi- 
tional answer,  this  was  refused  by  the  Court  and  the  said 
defendants  excepted. 
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The  Clerk  of  the  Superior  Court,  pursuant  to  said  order, 
on  the  20th  day  of  March,  1887,  after  due  notice  to  the  par- 
ties, proceeded  to  hear  the  cause,  when  the  defendants,  heirs 
at  law,  asked  leave  to  file  an  answer  setting  up  the  statute 
of  limitations. 

This  having  been  denied,  they  asked  the  Clerk  to  find  the 
facts  following,  which  they  allege  appear  from  the  pleadings 
in  this  cause. 

"  This  is  an  application  to  subject  money  belonging  to  the 
heirs  of  M.  McKinnon,  deceased,  which  is  a  part  of  the  pro- 
ceeds of  the  sale  of  land  for  a  division  among  them.  The 
pleadings  in  the  cause  show : 

"  1.  That  the  intestate  died  in  December,  1872. 

"  2.  Letters  of  administration  issued  January  15,  1873. 

"3.  That  public  advertisement  was  made  by  the  adminis- 
trator January  15th,  1873. 

**  4.  That  this  action  was  commenced  by  L.  J.  Barclay  and 
K.  S.  Barbee  by  petition  June  29th,  1883. 

"  5.  That  the  creditors'  bill  was  commenced  April  27th, 
1876. 

"6.  That  the  complaint  of  Barclay  and  Barbee  was  filed 
some  time  after  July  19th,  1883,  prajung  that  the  funds  aris- 
ing out  of  the  sale  of  land  belonging  to  the  heirs  of  M. 
McKinnon,  deceased,  be  apportioned  to  paj-  the  alleged 
claim. 

"  The  defendants  ask  that  the  above  facts  be  found  bv  the 
Clerk,  as  facts  appearing  and  being  admitted  in  the  plead- 
ings in  this  action." 

This  was  denied  and  the  defendants  excepted. 

The  Clerk  then  rendered  a  judgment,  which,  after  reciting 
certain  facts,  among  them  that  there  is  no  suggestion  of  any 
creditors  other  than  the  plaintiffs  (ExVs  of  M.  Barclay)  and 
that  the  next  of  kin  of  Murdock  McKinnon,  deceased,  had 
received  from  the  administrator  de  bonis  non  of  his  estate 
$63.16  for  which  they  are  liable  as  heirs,  the  same  being  so 
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received  by  them  as  next  of  kin,  and  as  they  are  parties  to 
these  proceedings ; 

"  It  is  considered,  ordered  and  decreed  that  plain tilSs  L. 
Barclay  and  K.  S.  Barbee,  executors  of  M.  Barclay,  upon 
filing  a  good  and  suflScient  undertaking  as  required  by  his 
Honor,  J.  C.  McRae,  are  entitled  to  receive  the  full  amount 
of  their  judgment,  principal,  interest  and  costs  out  of  the 
fund  of  $700,  now  in  the  hands  of  the  Clerk,  which  said  fund 
is  a  part  of  the  proceeds  of  sale  of  real  estate  of  the  said  Mur- 
dock  McKinnon,  he  heretofore  made  in  ex  ^ar^  proceedings. 
And  said  judgment  will  be  paid  by  the  Clerk,  whenever  said 
undertaking  is  filed  ;  and  further,  that  the  plaintiff  recover 
the  costs  of  the  proceeding,  to  be  taxed  by  the  Clerk  and  to 
be  paid  out  of  said  fund." 

From  this  judgment  there  was  an  appeal  to  the  Superior 
Court  in  Term,  where,  before  Connor,  /.,  the  judgment  was 
affirmed,  and  defendants  appealed  to  the  Supreme  Court. 

Mr.  R,  P,  Bvxton,  for  the  plaintiff. 
Mr.  Tho8,  if.  SuUon,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  1.  The  first  exception 
that  appears  in  the  record  was  to  the  refusal  of  Gilmer,  J.,  to 
allow  the  defendants  to  file  an  additional  answer  when  the 
order  was  made  directing  the  Clerk  to  proceed  with  the 
cause. 

This  was  a  matter  of  discretion  and  not  the  subject  of  review 
in  this  Court.  Reese  v.  Jones,  84  N.  C,  597,  citing  Boddie  v. 
Woodard,  83  N.  C,  2,  in  which  the  defendant  had  sought  to 
protect  himself  from  liability,  after  the  time  for  answer  had 
elapsed,  by  a  plea  of  the  statute  of  limitations,  and  this  Court 
held  that  it  was  a  matter  within  the  discretion  of  his  Honor, 
and  that  in  its  exercise  he  could  not  be  reviewed  or  con- 
trolled in  this  Court. 
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2.  The  second  exception  was  to  the  refusal  of  the  Clerk, 
after  the  order  to  proceed  was  made  and  after  the  refusal  of 
the  Judge  to  allow  an  additional  answer  to  be  filed,  to  per- 
mit the  defendants  to  file  the  answer  oflFered. 

The  question  as  to  whether  the  Clerk  had  the  power  to 
allow  the  answer  to  be  filed,  is  not  presented  for  our  consid- 
eration, as  no  objection  is  based  upon  that  ground,  and  the 
answer  to  the  foregoing  exception  is  an  answer  to  this. 

3.  The  third  exception  was  to  the  refusal  of  the  Clerk  to 
find  the  facts  as  set  out. 

This  action  was  before  this  Court  at  Februarj^  Term,  1886, 
And  all  questions  then  passed  upon  and  adjudicated  were 
settled,  and  cannot  be  re-opened  in  the  manner  proposed. 

Questions  of  fact  had  been  passed  upon  by  the  jury  under 
the  charge  of  the  Court  below;  one  of  them,  and  the  main, 
and  we  may  say  the  only  one  sought  to  be  again  re-opened 
in  this  appeal,  was  the  bar  of  the  statute.  Having  been  set- 
tled on  that  appeal,  it  was  res  adjudicatay  and  is  not  the  sub- 
ject of  our  review  in  this. 

When  a  question  has  once  been  judicially  settled,  it  can- 
not again  be  raised  and  tried  in  a  different  form.  HoUeyx. 
HoUey,  96  N.  C,  229 ;  Ogbum  v.  WiUoriy  96  N.  C,  210. 

Affirmed. 
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lu  H.  CLEMENT  and  E.  L.  GAITHER,  Adm'rs  of  J.  M.  Clement,  v. 
COLEMAN  FOSTER  and  SAMUEL  FOSTER. 

Appeal  —Interlocutoi*y  Orders  and  Judgments. 

1.  Appeals  will  not  be  entertained  from  interlocutory  orders  or  judg- 
ments unless  they  determine  the  action  or  affect  some  substantial 
right.  Exceptions  to  such  orders  or  judgments  should  be  made 
on  the  record  and  reserved  to  be  passed  upon,  if  necessary,  after 
a  trial  upon  all  the  issues  raised,  to  the  end  that  all  the  questions 
which  it  is  desired  may  be  reviewed  shall  be  adjudicated  upon  one 
appeal. 

Civil  action  tried  before  Gilmer,  J.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Davie  County. 

The  plaintiflFs  alleged  that  on  the  6th  day  of  July,  1882, 
the  defendants  executed  to  .1.  M.  Clements  a  bond  for  the 
payment  of  the  sum  of  $489.50,  of  which  the  following  is  a 
copy: 

"  $489.50. 

One  day  after  date  we  or  either  of  us,  as  joint  principals, 
promise  to  pay  J.  M.  Clement  four  hundred  and  eighty-nine 
dollars  and  fifty  cents,  with  interest  from  date  at  eight  per 
cent.  per*annum,  interest  payable  annually  on  the  6th  day 
of  July  of  each  year.  Witness  our  hands  and  seals,  this  6th 
July,  1882. 

(Signed)        COLEMAN  FOSTER,  [Seal.] 

SAMUEL  FOSTER,  [Seal]" 

That  subsequently  J.  M.  Clement  died  intestate,  and  the 
plaintiffs  were  duly  appointed  and  qualified  as  bis  adminis- 
trators, and  that  no  part  of  said  bond  has  been  paid.  Where- 
fore plaintiffs  demand  judgment,  Ac. 

The  defendant  Samuel  Foster  filed  the  following  answer, 
in  substance  (Coleman  Foster  filed  no  answer) : 
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That  the  statements  oontained  in  the  complaint  are  untrue, 
except  in  so  far  as  the  same  are  admitted,  as  follows:  That 
on  or  about  the  6th  of  July,  1882,  this  defendant  met  Cole- 
man Foster  in  Mocksville,  who  requested  this  defendant  to 
sign  a  note  to  J.  M.  Clement  as  surety  for  him  for  about  the 
sum  mentioned  in  the  note  sued  upon,  and  this  defendant 
being  the  brother  of  Coleman  Foster,  and  willing  to  do  him 
the  favor,  agreed  with  him  to  sign  said  note  as  his  surety, 
and  acc-rdingly  went  to  the  office  of  said  J.  M.  Clement, 
and  together  with  said  Coleman  signed  his  name  to  a  note 
which  defendant  now  supposes  to  be  the  note  sued  upon. 

That  the  note  was  not  read  by  defendant,  nor  read  in  his 
hearing,  and  this  defendant  avers  that  he  signed  the  note  as 
surety  for  his  brother,  and  never  heard  the  words  "joint  prin- 
cipal "  used  in  connection  therewith  until  the  complaint  was 
read  over  to  him,  and  he  denies  that  he  ever  contracted  with 
plaintiff's  intestate  as  a  joint  principal  with  said  Coleman 
Foster,  as  alleged  in  complaint,  except  in  so  far  as  the  same 
may  be  implied  by  law  by  defendant's  said  act  of  going  with 
Coleman  Foster  and  signing  the  note  as  above  set  forth. 

That  said  note  was  given,  as  this  defendant  is  informed, 
for  and  on  account  of  money  borrowed  by  the  said  Coleman 
Foster  from  the  said  J.  M.  Clement,  and  this  defendant  was 
never  requested  by  Clement  or  any  other  person  to  assume 
the  relation  of  a  joint  principal,  but,  upon  the  contrary,  said 
Clement  well  knew  at  the  time  of  said  signing  that  there 
was  no  reason  for,  and  in  point  of  fact,  this  defendant  did 
not  knowingly  assume  the  relation  of  joint  principal,  but 
signed  the  same  as  surety  aforesaid. 

This  defendant  further  says,  that  as  to  him  the  plaintiff's 
action  is  barred  by  the  statute  of  limitations,  wherefore  he 
demands  judgment,  &c. 

Plaintiffs  moved  for  judgment  by  default  against  Coleman 
Foster  (who  filed  no  answer),  and  also  moved  for  judgment 
upon  the  complaint  and  answer  against  Samuel  Foster  upon 
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the  ground  that  he  could  not  be  heard  to  contradict  the  note 
under  seal  by  parol  testimony,  and  to  show  that  he  was  only 
surety  when  he  signed  the  note  as  joint  principal  and,  as 
plaintiffs  contend,  was  in  fact  a  joint  principal.  The  motion 
of  plaintiff  was  overruled,  and  the  plaintiff  excepted  and 
appealed. 

Mr.  J.  B.  Baiclielor,  for  the  plaintiffs. 

Mr.  J,  A.  WiUialnsoji,  filed  a  brief  for  the  defendants 

Davis,  J.,  (after  stating  the  case).  The  plaintiffs  were  en- 
titled to  judgment  against  Coleman  Foster,  and  there  was 
error  in  refusing  it. 

The  motion  for  judgment  against  Samuel  Fos^ter  was 
predicated  upon  the  insuflSciency  of  his  answer  and  was  in 
the  nature  of  a  demurrer  thereto.  Being  refused,  the  plain- 
tiffs' exception  should  have  been  noted  and  the  action  tried 
upon  the  issues  raised  by  the  complaint  and  answer,  as  it 
may  have  resulted  that  after  the  trial,  no  appeal  would  have 
been  necessary.  In  this  respect  the  appeal  was  premature, 
and,  as  no  substantial  right  could  have  been  lost  to  the 
plaintiff  by  the  delay,  upon  the  refusal  of  motion,  the  trial 
should  have  been  proceeded  with  to  a  final  judgment  upon 
all  the  issues  involved,  and  thus  rendering  only  one  appeal 
necessary. 

Since  the  doubt  expressed  in  Th^  Commisaionera  of  Wake 
V-  Magnin,  78  N.  C,  181,  whether  an  appeal  could  be  enter- 
tained by  this  Court  under  a  proper  construction  of  §  548  of 
The  Codey  (C.  C.  P.,  §  299,)  except  from  a  judgment  which 
determined  the  action  or  affected  some  substantial  right,  it 
has  been  repeatedly  held  that  appeals  will  not  be  entertained 
from  orders  or  judgments  disposing  of  fragmentary  parts  of 
the  action,  but  that  exceptions  might  be  taken  to  such  orders 
or  judgments  and  reserved  to  be  passed  upon,  if  necessary,. 
after  "trial  upon  all  the  issues  raised  by  the  pleadings  accord- 
17 
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ing  to  the  regular  practice  of  the  Court ;  and  if  the  Court 
should  have  erred  in  its  judgment  or  any  of  its  ruHogs, 
then  to  have  brought  up  the  whole  case  by  appeal^  that  its  decis- 
ions upon  questions  of  law,  involved  and  corUroverted,  might  be 
finally  adjvdicated"  Hines  v.  Hines,  84  N.  C,  122;  Gommu- 
sioners  v.  Saichwdl,  88  N.  C,  1;  Grant  v.  Reese,  90  N.  C,  3; 
Arringion  v.  Arrington,  91  N.  C  ,  301 ;  Emery  v.  Hardee,  94 
N.  C,  787;  and  many  similar  cases. 

The  appeal  must  be  dismissed  and  the  cause  proceeded 
with  below  as  if  no  appeal  had  been  attempted.  To  that 
end  let  this  be  certified. 

Dismissed. 


M.  J.  EDV7ARDS  v.  J.  H.  BAKER. 

Estoppel — Rea  AdjudicaJta — Former  Judgment. 

A  judicial  determination  of  the  issues  in  one  action  is  a  bar  to  a  subse- 
quent one  between  the  same  parties  having  the  same  object  in 
view,  although  the  form  of  the  latter  and  the  precise  relief  sought 
therein  is  different  from  the  former. 

This  is  a  civil  action,  which  was  tried  before  Clark,  J., 
-at  June  Term,  1887,  of  the  Superior  Court  of  Richmond 
County. 

The  action  was  begun  on  the  11th  day  of  May,  1883,  by 
the  issue  of  a  summons  against  Peregrine  P.  Clements,  J.  J. 
Lawrence  and  J.  H.  Baker,  on  the  last  named  of  whom  due 
service  was  made,  and  an  ineffectual  effort  to  have  service 
made  upon  the  others,  who  were  non-residents,  by  publica- 
tion attempted. 
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The  complaint  alleges  that  Lawrence  and  Baker,  on  De- 
cember 7, 1868,  entered  into  a  penal  bond  in  the  sum  of 
$4,000,  payable  to  Clements,  with  condition  as  follows: 

"  Whereas  the  said  P.  P.  Clements  has  agreed  to  deliver 
to  the  said  J.  J.  Lawrence  forty  gross  of  Rosadalis,  the  same 
being  a  part  of  eighty-five  gross  belonging  to  said  Lawrence 
now  in  the  hands  of  said  Clements,  and  which  has  been  at- 
tached in  his  (Clements)  hands  by  an  attachment  sued  out 
by  M.  J.  Edwards  (the  present  plaintiff).  Now,  if  the  said 
J.  J.  Lawrence  shall,  when  the  said  forty  gross  of  Rosadalis 
are  delivered  and  sold,  apply  the  net  proceeds  of  sale  of  the 
forty  gross  towards  the  satisfaction  of  the  claim  of  the  said 
Edwards  against  said  Lawrence,' which  is  an  attachment  as 
aforesaid,  then  this  obligation  to  be  void,  or  else  to  remain 
in  fall  force  and  virtue." 

It  further  alleges  that  the  claim  referred  to  in  the  condi* 
tion  was  a  note  for  $12,500,  dated  September  28, 1868,  and 
due  on  the  28th  day  of  October  following,  bearing  interest 
at  the  rate  of  eight  per  cent,  per  annum,  no  part  of  which 
has  been  paid,  and  it  was  taken  by  the  plaintiff  from  Law« 
rence  in  discharge  of  a  debt  he  owed  the  plaintiff  for  a  much 
larger  sum,  with  the  assurance  that  it  would  be  paid  at  ma- 
turity ;  that  the  forty  gross  of  Rosadalis  was  soon  thereafter 
delivered,  and  in  a  few  months,  (less  than  a  year)  were  sold, 
as  plaintiff  learns,  for  $4,200 — ^no  part  of  which  has  been 
paid  to  the  plaintiff,  and  this  notwithstanding  his  demand 
for  the  same. 

There  are  two  other  causes  of  action  contained  in  the 
complaint,  which  modify  in  some  particulars,  but  do  not  essen- 
tially change  the  case  made  in  the  first.  The  answer  of  the 
•defendant  Baker,  admitting  some  and  controverting  other 
of  the  plaintiff's  charges,  proceeds  to  say  that  his  own  action 
in  disposing  of  the  Rosadalis  was  purely  in  his  character  as 
clerk  for  Lawrence  and  under  his  direction,  by  which  he 
assumed  and  incurred  no  personal  reponsibility  for  the  al- 
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leged  trusts.  The  answer  sets  up  the  further  defence  of  a  prior 
suit  for  the  same  cause  of  action  prosecuted  by  the  plaintiff 
against  the  defendant,  which  ended  adversely  by  a  verdict 
and  judgment  against  the  plaintiff,  which  stands  unreversed 
in  the  Superior  Court  of  Wilson,  whereof  is  annexed  as  an 
exhibit  a  duly  certified  transcript,  and  this  is  relied  on  as  a 
bar  to  the  present  -action. 

The  complaint  in  the  former  suit  alleged  the  indebted- 
ness of  Lawrence  to  the  plaintiff  by  note  in  the  sum  of 
$12,500,  dated  September  28, 1868,  and  due  at  thirty  days; 
that  no  part  of  it  had  been  paid  and  it  was  still  the  property 
of  the  plaintiff;  that  about  December  15,  1868,  P.  P.  Clem- 
ents, at  the  request  of  Lawrence,  delivered  to  the  defendant 
Baker  forty  gross  of  Rosadalis  (a  medicine  valuable  in  the 
market  and  worth  by  wholesale  (105  per  gross)  to  sell  and 
pay  over  the  proceeds  upon  said  note,  the  Rosadalis  being 
the  property  of  said  Lawrence;  that  defendant,  according  to 
plaintiff's  information,  sold  the  article  at  that  price,  receiv- 
ing (4,200,  of  which  sale  the  plaintiff  was  ignorant  until 
just  before  bringing  his  suit  in  the  spring  of  1881,  when 
he  preferred  his  demand  for  the  money  and  it  was  refused. 

The  demand  was  for  judgment  against  defendant  for  an 
account  of  the  fund  and  for  the  payment  of  such  sum  as 
may  be  found  due. 

The  defendant  admitted  the  allegations  as  to  the  debt  of 
Lawrence — its  non-payment — the  property  in  the  article  to 
be  in  Lawrence — his  sale  of  it  as  clerk  for  the  latter  and  not 
as  trustee — and  his  accounting  therefor  to  Clements  under 
the  provisions  of  the  penal  bond,  of  which  he  annexed  a 
copy  and  which  he  then  took  up,  and  set  up  a  further  de- 
fence that  the  plaintiff  sued  out  an  attachment  against  Law- 
rence, which  was  levied  on  the  lot  of  Rosadalis  in  December, 
1868,  and  that  within  three  months  thereafter  the  said  Law- 
rence was  adjudicated  a  bankrupt,  and  one  John  C.  Baker 
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appointed  his  assignee,  and  that  he  was  subsequently  by  a 
decree  of  the  bankrupt  Court  discharged  from  his  debts. 

The  bond  referred  to  in  the  answer  is  the  same  as  that,  the 
condition  of  which  is  inserted  in  the  plaintiff's  present  com- 
plaint. 

The  transcript  further  showed  that  certain  issues  were 
eliminated  from  the  pleadings  and  placed  before  the  jury, 
which,  with  such  responses  as  the  jury  were  required  to 
make,  were  as  follows : 

Were  forty  gross  of  Rosadalis  deliverpd  to  the  defendant 
in  trust  for  the  plaintiff  on  or  about  the  15th  day  of  Decem- 
ber, 1868  ?    Answer,  No. 

Did  the  defendant,  on  the  28th  day  of  April,  1873,  trans- 
fer the  proceeds  of  said  Rosadalis  to  P.  P.  Clements?  An- 
swer, No. 

If  yes,  when  did  the  plaintiff  first  have  knowledge  of  said 
transfer?    Answer,  He  never  had  knowledge. 

Was  the  note  of  said  Lawrence  the  property  of  the  plain- 
tiff at  the  commencement  of  this  action  ?    Answer,  Yes. 

Did  the -defendant,  on  the  28th  day  of  April,  1873,  settle 
his  liability  with  said  Clements?    Answer,  Yes. 

The  Court,  upon  an  inspection  of  the  transcript  of  the 
record  of  the  former  trial,  in  connection  with  the  pleadings 
in  the  present  suit,  intimated  an  opinion  that  the  matter  was 
res  adjvdicaia,  and  that  the  action  could  not  be  maintained, 
in  deference  to  which  the  plaintiff  suffered  judgment  of  non- 
suit, and  appealed. 

Messrs,  Oeorge  V.  Strong  and  Jno.  Z>.  Shaw,  for  the  plaintiff. 
Mr,  a  W.  JWeU,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  It  is  quite  apparent 
that  both  actions  have  a  common  and  the  same  object  in  view, 
and  that  is  to  enforce  the  obligations  created  under  the  penal 
bond  and  the  trusts  alleged  to  have  been  assumed  by  Law- 
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rence,  not  directly  but  intermediately,  through  Clements  to 
the  plaintiff.  It  is  not  necessary  to  enquire  whether  such 
trusts  were  formed  for  the  benefit  of  the  plaintiff  as  he  could 
compel  to  be  executed  out  of  a  contract  to  which  he  was  not 
a  party,  nor  whether  an  action  at  law  could  lie  against  the 
defendant,  as  surety  to  the  undertaking  of  Lawrence,  for  the 
latter's  breach  of  the  bond,  for  such  is  not  the  case  before  us. 
The  present  appeal  rais^  s  the  sole  question  whether  the  first 
action  concludes  the  subject  matter  of  this  action  and  ob- 
structs a  recovery  i|;i  it,  and  this  is  the  ruling  in  which  error 
is  assigned  and  the  appeal  is  taken  to  correct.  It  may  be — 
we  do  not  undertake  to  decide  the  proposition — ^that  the 
plaintiff  having  an  attachment  may  follow  the  fund,  as  bur- 
dened with  a  trust,  which  has  been  substituted  in  place  of 
the  property  seized,  but  we  are  now  required  to  determine 
the  effect  of  the  first  unsuccessful  suit  upon  the  plaintiff's 
right  to  renew  his  demand  in  this  suit,  and  upon  this  point 
we  concur  in  the  opinion  of  the  Court  below. 
The  verdict  establishes  these  propositions: 

1.  That  the  Rosadalis  was  not  delivered  to  the  defendant 
upon  the  alleged  trust. 

2.  That  the  defendant  did,  in  April,  1873,  settle  with  Clem- 
ents his  liability  in  respect  to  the  Rosadalis  sold. 

These  findings  of  the  jury  were  deemed  an  acquittal  of  de- 
fendant, and  judgment  rendered  against  the  plaintiff  upon 
the  cause  of  action  stated  in  his  complaint,  and  this  deter- 
mination seems  to  us  to  put  an  end  to  the  controversy  between 
the  parties  upon  the  subject  of  the  claim  against  the  defend- 
ant according  to  the  maxim.  Nemo  debet  bis  vexarepro  eadeta 
tl  una  causa. 

It  cannot  be  necessary  to  refer  to  authority  in  support  of 
the  proposition  that  a  determination  upon  the  merits  of  an 
action,  prosecuted  upon  a  claim  asserted  by  the  same  plain- 
tiff against  the  same  defendant,  is  a  bar  to  a  second  suit, 
and  we  forbear  to  refer  to  any. 

Affirmed. 
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H.  A.  BURR  and  E.  P.  BAILEY  v.  J.  A.  MAULT8BY  et  al. 
Liens — Notice — Pwrchasers  for  Value. 

Upon  the  filing  of  the  notice  within  the  time  and  in  the  manner  pre- 
scrihed  by  the  statate,  the  lien  given  mechanics  and  laborers  at- 
taches to  the  property  upon  which  the  labor  or  materials  have 
been  bestowed  and  has  relation  back  to  the  time  of  the  beginning 
of  the  work  or  furnishing  the  materials;  and  is  effectual,  not  only 
against  all  other  liens  or  encumbrances  which  attached  subse- 
quently, but  against  purchasers  for  value,  and  without  notice. 

This  is  a  civil  action,  which  was  tried  before  Clark,  J., 
at  January  Term,  1887,  of  the  Superior  Court  of  Columbus 
County. 

The  action  began  before  a  Justice  of  the  Peace  and  was 
carried  up  to  the  Superior  Court  by  an  appeal. 

The  parties  agreed  upon  and  submitted  the  following  facts 
to  the  Court  for  its  judgment: 

^'That  the  plaintiffs  furnished  material  and  performed 
labor  in  the  repair  of  the  property,  lot  No.  6,  in  the  town  of 
Whiteville.  The  work  and  labor  done,  and  material  furn- 
ished, began  on  the  2d  day  of  September,  1884,  and  ended 
on  the  20th  day  of  November,  1884.  That  a  lien  for  the 
same  was  filed  and  recorded  in  due  form  of  law  on  the  5th 
da}'  of  August,  1885,  in  the  office  of  the  Clerk  of  the  Supe- 
rior Court  of  Columbus  County. 

That  on  the day  of  December,  1884,  the  defendants, 

Maultsby  &  Son,  who  were  the  owners  of  the  property  against 
which  the  lien  was  filed,  and  who  alone  contracted  for  the 
work  and  material  performed  and  furnished,  conveyed  said 
property  to  the  defendants  Kerchner  &  Calder  Bros.,  for 
value,  and  without  notice  of  the  plaintiffs'  claim,  and  the 
conveyance  (or  deed)  was  duly  recorded  on  the  2nd  day  of 
December,  1884;  that  this  deed  was  made  and  delivered 
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before  the  filing  of  the  lieu ;  that  the  amount  of  the  work  and 
the  labor  performed  and  material  furnished  is  (sixty-one 
dollars  and  eighty-six  cents)  $61.86;  that  J.  A.  Maultsby  & 
Son  had  no  right,  title  or  interest  whatever  in  the  land,  lot 
No.  6,  in  the  town  of  Whiteville  when  the  plaintiffs'  notice 
of  lien  was  filed  with  the  Clerk  of  said  Court;  that  tiie  lien 
was  filed  in  the  time  required  by  law." 

The  Court  upon  consideration  gave  judgment  for  the 
plaintiffs  as  follows: 

"  This  cause  coming  on  to  be  heard  upon  the  statement 
of  the  facts  found  as  a  special  verdict,  and  the  Court  being  of 
opinion  that  the  plaintiffs  were  entitled  to  recover,  now  on 
motion  of  John  D.  Bellamy,  Jr.,  attorney  for  the  plaintifib,  it 
is  ordered  and  adjudged  that  the  plaintiffs  are  entitled  to  and 
have  a  lien  on  the  property  described  in  the  notice  of  lien 
for  the  sum  of  sixty-one  dollars  and  eighty-six  cents,  with 
interest  from  17th  September,  1884,  and  the  costs  of  this  ac- 
tion. And  it  is  hereby  ordered  that  all  the  right,  title  and 
interest  of  the  defendants,  J.  A.  Maultsby  &  Son,  in  the  said 
land  and  property  which  said  defendants  had  therein  on  the 
2d  day  of  September,  1884,  the  time  of  the  commencement 
of  the  furnishing  of  the  material,  be  sold  to  satisfy  said  debt, 
interest  and  costs,  and  that  the  defendants  be  foreclosed  and 
barred  of  any  interest  therein  acquired  subsequent  to  said 
date,  provided  the  debt,  interest  and  costs  aforesaid  be  not 
paid  within  thirty  days." 

From  this  judgment  the  defendants  having  excepted,  ap- 
pealed to  this  Court. 

Mr.  E.  Haywoody  for  the  plaintiffs. 

Messrs.  W.  F.  French  and  D.  G.  Lewis  {Mr.  J.  B.  Shelion, 
filed  a  brief,)  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case).  It  is  not  denied 
that  the  plaintiffs  were  entitled  to  a  lien  upon  the  lot  of  land 
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in  question  as  they  claim,  but  it  is  contended  that  inasmuch 
as  notice  of  such  claim  of  lien  was  not  filed  by  them  in  the 
office  of  the  Superior  Court  Clerk  of  the  proper  county,  as 
required  by  the  statute,  (The  Cade,  §§  1784, 1789,)  before  the 
defendants  purchased  the  land  from  J.  A.  Maultsby  &  Son, 
and  they  had  no  notice  of  the  lien,  therefore  it  did  not  attach 
to  the  land  as  against  them,  or  in  any  way  affect  their  title. 
And  for  the  like  reason  the  defendants  further  insist,  that  at 
the  time  the  plaintiffs  filed  their  notice  of  lien  J.  A.  Maultsby 
&  Son  "had  no  right,  title  or  interest  whatever  in  the  land," 
having  before  that  time  sold  and  conveyed  the  same  to  them. 

So  that  the  question  we  are  called  upon  to  decide  is,  did 
the  lien  on  the  land  when  filed  in  the  office  of  the  Clerk  of 
the  Superior  Court  have  relation  back  to  the  time  it  first 
arose.  We  are  of  opinion  that  this  question  must  be  an- 
swered in  the  affirmative. 

The  first  statute,  giving  a  mechanic's  and  laborer's  lien, 
(Acts  1868-'69,  Ch.  117,  §  4,)  prescribed  that  the  lien  should 
be  filed  "  at  any  time  before  or  within  thirty  days  after  the 
performance  and  completion  of  the  labor,  or  the  final  fur- 
nishing of  the  materials,  or  the  gathering  of  the  crop."  This 
clause  of  the  statute  was  interpreted  by  this  Court  in  Chad- 
bourn  v.  Williams,  71  N.  C,  444,  and  it  was  held  that  the  lien 
in  that  case  had  relation  back  to  the  time  it  began  to  arise, 
and  while  it  continued  to  arise,  thus  defeating  certain  mort- 
gages that  had  been  registered  prior  to  the  time  of  filing  the 
notice  of  the  lien,  the  Court  saying  that,  "  It  must  be  clear 
that  unless  the  claim  when  filed  has  relation  back  to  the 
commencement  of  the  furnishing  the  materials  the  object  of 
the  Act  would  be  liable  to  be  defeated  at  the  pleasure  of  the 
vendee  of  the  materials  by  his  selling  or  mortgaging  his  estate. 
The  Act  would  be  idle  and  inefficacious  against  the  very 
mischief  it  was  intended  to  (prevent)  cause.  *  *  *  iVe 
think  the  notice  of  lien  had  relation  back,  and  was  prior  to 
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the  claim  of  the  defendant^  as  to  the  materials  furnished  be- 
fore the  date  of  the  mortgage." 

In  view  of  this  decision  and  without  modifying  or  chang- 
ing its  force  the  Legislature  enacted  the  statute  (Acts  1876-77, 
Ch.  58,  §  2,)  extending  the  time  within  which  the  notice  ot 
such  lien  might  be  filed  to  sixty  days.  And  again,  after- 
wards, the  time  was  extended  by  statute  (Acts  1881,  Ch.  65, 
§  1,)  to  six  months;  and  again  by  the  statute  (Acts  188o,  Ch. 
101,  §  1,  The  Code,  §  1789,)  to  twelve  months.  The  time  was 
thus  simply  extended.  It  would  seem,  therefore,  that  the 
Legislature  approved  of  the  interpretation  given  to  the  first 
statute  cited,  and  intended  that  it  should  apply  to  those  sub- 
sequently enacted.  It  was  all  along  after  the  first  enactment 
advertent  to  the  subject  of  such  liens,  and  frequently  legis- 
lated in  respect  thereto,  amending  the  first  and  subsequent 
statutes.  If  it  had  intended  that  such  lien  should  have  no 
force  or  efiect  as  against  purchasers  and  incumbrances  until 
the  filing  of  notice  thereof,  the  just  inference  is  it  would  have 
so  provided. 

The  statute  {The  Code,  §  1791,)  in  respect  to  such  liens, 
provides  that "  upon  judgment  rendered  in  favor  of  the  claim- 
ant an  execution  for  collection  and  enforcement  thereof  shall 
issue  in  the  same  manner  as  upon  other  judgments  in  actions 
arising  on  contract  for  the  recovery  of  money  only,  except 
that  the  execution  shall  direct  the  officer  to  sell  the  right, 
title  and  interest  which  the  owner  had  in  the  premises  or  the 
crops  thereon  at  the  time  of  filing  the  notice  of  the  lien,  be- 
fore such  execution  shall  extend  to  the  general  property  of 
the  defendant." 

On  the  argument  it  was  contended  for  the  defendants  that 
J.  A.  Maultsby  &  Son  had  no  '^  right,  title  and  interest"  to 
the  land  in  question  *'  at  the  time  of  filing  the  notice  of  the 
lien,"  to  be  sold,  and  as  the  statute  just  recited  directed  such 
interest  to  be  sold,  this  wl^nt  to  prove  that  the  Legislature 
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did  not  intend  that  the  lien  should  relate  back  to  the  time 
it  arose. 

This  argument  is  not  sound.  The  lien  prevailed  continu- 
ously next  after  it  arose,  and  J.  A.  Maultsby  &  Son,  who 
then  had  title  to  the  laud,  could  not  divest  themdelves  of  it,, 
except  subject  to  the  lien.  So  there  was  "  right,  title  and  in- 
terest" in  them  to  be  sold  as  contemplated  by  the  statute. 

The  same  statute  {The  Code,  §  1782,)  further  provides  that 
"  the  lien  for  work  on  crops  or  farms  or  materials,  given  by 
this  chapter,  shall  be  preferred  to  every  other  lien  or  incum- 
brance which  attaches  upon  the  property  subsequent  to  tho 
time  at  which  the  work  was  commenced  or  materials  fur- 
nished." 

It  was  contended  that  this  clause  does  not  embrace  abso- 
lute conveyances,  and  hence  they  are  unaffected  by  such  lien 
unless  iSled  prior  to  their  execution,  and  also  that  this  pro- 
vision  tends  to  show  that  it  was  not  intended  that  filing  the 
laborer's  notice  of  lien  gave  it  efficacy  as  against  prior  pur- 
chasers.   This  is  a  mistaken  view. 

This  clause  has  no  such  application.  Its  purpose  is  simply 
to  prevent  liens  upon  the  property,  created  subsequently  to 
the  laborer's  lien,  from  superceding  it  as  to  work  done  and 
materials  furnished  after  such  subsequent  liens  were  created. 
Woolen  V.  HiU,  98  N.  C,  48. 

The  purpose  of  the  statute  seems  to  be  to  favor  the  la- 
borer— to  give  him  a  security — a  lien  upon  the  property 
continually  efficient  for  all  purposes  after  it  arises  until  dis- 
charged, for  his  labor  and  materials  supplied,  without  any 
public  notice  of  it,  until  the  lapse  of  twelve  months ;  that  it 
shall  not  be  good  after  that  time,  unless  it  shall  be  filed  as 
prescribed  by  the  statute.  If  this  is  not  so,  why  require 
notice  to  be  filed  at  all  ?  The  lien  extends  only  to  the  par- 
ticular property  affected  by  the  labor  done  or  materials  sup- 
plied.   If  a  sale  of  it  by  the  owner  operates  to  defeat  the  la- 
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borer's  lien,  then  to  file  notice  of  it  would  be  nugatory 
mockery. 

It  is  said  that  such  liens,  until  notice  of  them  filed,  are 
isnares  to  innocent  buyers  of  the  property  to  which  they  at- 
tach. This  may  be  so  in  a  measure,  but  the  Legislature  had 
power  to  provide  for  and  allow  them  as  it  has  done.  It,  and 
not  the  Court,  must  be  the  judge  of  the  expediency  and  wis- 
dom of  such  legislation.  It  may  be  said,  however,  that  the 
eame  objection  applied  to  the  registration  laws  of  this  State 
until  within  a  recent  period,  as  to  conveyances  generally. 

Wise  registration  laws  promote  convenience,  confidence 
and  safety  in  business  transactions  of  great  importance  and 
encourage  trade — they  do  not  discourage  the  vigilant,  honest 
dealer.  In  their  absence,  the  buyer  must  rely  upon  his  own 
scrutiny  as  to  the  title  he  gets. 

Affirmed. 


JOSEPH  LIVINGSTON  v.  COLUMBUS  DUNLAP. 

Evidence — THcd — Appeal — Assignment  of  Error 

1.  The  admisBion  of  immaterial  evidence  will  not  be  sufficient  to  warrant 

a  new  trial,  unless  from  its  nature  it  is  calculated  to  and  maj  have 
misled  the  jury. 

2.  It  is  incumbent  on  the  appellant  to  show  that  by  the  reception  of  im- 

material evidence  he  was  probably  prejudiced. 

This  is  a  civil  action,  which  was  tried  before  Oraves,  /, 
at  Spring  Term,  1886,  of  Henderson  Superior  Court. 

This  is  an  action  brought  to  recover  the  land  described 
in  the  complaint.  The  pleadings  raised  issues  of  fact.  On 
the  trial  the  plaintiff  introduced  evidence  for  the  purpose 
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of  proving  a  continuous  chain  of  title  consisting  of  numer- 
ous meme  conveyances  from  the  State  to  them.  In  the  course 
of  the  examination  of  a  witness  for  this  purpose,  the  de- 
fendant objected  to  the  admission  of  certain  testimony  in 
respect  to  the  location  of  a  particular  grant  from  the  State, 
which  the  plaintiff  proposed  to  elicit  from  him.  The  Court 
overruled  the  objection,  admitted  the  evidence  and  the  de- 
fendant excepted. 

The  Ck)urt  in  its  instructions  to  the  jury  told  them  that 
the  plaintiff  had  failed  to  show  a  perfect  chain  of  title;  that 
a  material  meme  conveyance  was  missing ;  that  the  location 
of  the  grant  referred  to  was  immaterial,  and  that  the  evi- 
dence of  the  witness  objected  to,  was  likewise  immaterial, 
and  the  plaintiffs  could  only  rely  upon  the  evidence  that 
went  to  prove  a  continuous  possession  of  the  land  up  to 
known  and  visible  lines  and  boundaries  under  color  of  title 
for  seven  years,  Ac.  There  was  a  verdict  and  judgment  for 
the  plaintiffs,  and  the  defendant  appealed  to  this  Court. 

Messrs.  S.  V,  Pickens  (by  brief)  and  Theo,  F.  Davidson,  for 
the  plaintiff. 
No  counsel  for  the  defendant. 

Merbimon,  J.,  (after  stating  the  case).  The  Court  in- 
structed the  jury  explicitly  that  the  evidence  objected  to 
and  the  grant  to  which  it  referred,  turned  out  in  the  course 
of  the  trial  to  be  immaterial,  and  that  the  plaintiffs  could 
recover,  if  at  all,  upon  an  entirely  different  kind  of  title,  of 
which  there  was  appropriate  evidence.  The  jury  were  thus 
cautioned  against  the  immaterial  evidence.  It  did  not  in 
its  nature  and  application  tend  to  mislead  them,  nor  did  it 
in  fact  so  far  as  appears.  If  it  did  so  in  fact,  the  appellant 
should  have  made  this  appear  in  some  way. 

The  admission  of  immaterial  evidence  is  not  always  ground 
for  a  new  trial,  even  when  objected  to;  it  is  so  only  when  it 
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is  such  as  may  from  its  nature  or  application,  or  both,  have 
the  effect  to  mislead  the  jury.  If  it  is  simply  immaterial, 
the  party  complaining  must  show  that  he  probably  suffered 
prejudice  by  it.  It  would  be  trifling  with  serious  matters  to 
set  aside  verdicts  and  grant  new  trials  because  of  the  admis- 
sion of  evidence  on  the  trial  that  could  not  or  did  not  pre- 
judice the  losing  party.  It  may  be  added,  however,  that 
the  Courts  should,  as  far  as  practicable,  exclude  such  evi- 
dence. 

Affirmed. 


L.  C.  FERRY  and  SYLVA  SMITH  v.  CASWELL  PERRY. 

Deed — Color  of  Title — Married  Women. 

A  deed  signed  by  a  married  woman  with  her  husband,  and  delivered  to 
the  vendee,  is  color  of  title,  though  her  privy  examination  has  not 
been  taken. 

This  was  an  issue  of  sole  seizen  joined  in  a  special  pro- 
ceeding FOR  PARTITION,  bcguu  in  August,  1882,  in  the 
Superior  Court  of  Stanly  County,  and  tried  before  Clark,  J., 
at  Fall  Term,  18S7. 

The  defendant  answered,  alleging  sole  seizin  in  himself. 
The  case  on  appeal  states:  "The  testimony  on  the  trial  was 
to  the  effect  that  the  plaintiffs  and  the  defendant  are  tbe 
only  heirs  at  law  of  their  mother,  Margaret  Perry,  to  whom 
the  land  in  question  descended  from  her  father,  one  Springer, 
in  1826;  that  said  Margaret  married  John  Perry,  the  father 
of  the  parties  to  this  action,  about  1830;  that  said  John 
Perry  died  in  1863,  and  Margaret,  his  wife,  in  1870j  that 
they  signed  a  deed  for  the  land  sought  to  be  divided,  June 
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13th,  1855;  the  deed  was  in  form  a  fee  simple  conveyance  to 
Caswell  Perry  (the  defendant),  and  the  testimony  on  the  part 
of  the  defendant  tended  to  show  that  John  Perry  intended  by 
said  deed  to  convey  a  fee  simple  estate  to  Caswell.  The 
deed  was  never  acknowledged,  proved  or  registered. 

The  testimony  was  that  Caswell  Perry  had  not  been  in 
possession  of  said  deed,  since  the  death  of  Margaret  except 
for  a  day  or  two,  when  it  disappeared.  There  was  evidence 
tending  to  show  that  the  plaintiffs  about  the  time  of  the 
death  of  Margaret,  and  a  very  short  time  thereafter,  got  pos- 
session of  said  deed  without  defendant's  consent  and  de- 
stroyed it;  that  Caswell  Perry  took  possession  of  the  land 
about  the  time  of  the  execution  of  the  deed  and  has  since 
that  time  been  in  the  possession  thereof,  claiming  it  as  his 
own.  The  Court  instructed  the  jury  that  if  they  found  that 
the  said  deed  was  delivered  to  Caswell  Perry,  they  should 
find  the  issue  of  9ole  msdn  in  favor  of  the  defendant. 

To  this  instruction  of  the  Court  the  plaintiffs  excepted, 
and  requested  the  Court  to  instruct  the  jury :  "  That  as  the 
land  belonged  to  Margaret  Perry,  who  was  a  feme  covert  at 
the  time  of  signing  said  deed,  which  was  never  acknowl- 
edged or  proven,  and  the  privy  examination  of  said  feme 
covert  never  having  been  taken,  was  inoperative,  and  no 
ouster  by  defendant  as  to  plaintiffs  could  arise  short  of 
twenty  years' adverse  possession ;  that  the  seven  years  statute, 
under  color,  would  not  avail  the  defendant,  as  he  did  not, 
after  the  death  of  his  mother,  hold  the  deed  for  more  than 
a  day  or  two  under  which  he  claims;  that  Caswell  Perry 
did,  by  said  deed,  take  the  life  estate  of  John  Perry,  the  hus- 
band of  Margaret,  and  the  deed  was  inoperative  as  color  of 
title  after  the  death  of  John  Perry;  and  that,  discounting 
the  time  of  the  suspension  of  the  statute  of  limitations,  be- 
tween May,  1861,  and  January,  1870,  twenty  years  have  not 
passed,  so  as  to  raise  the  presumption  of  ouster  of  plaintiffs 
bv  the  defendant." 
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This  the  Court  declined. 

The  issue  as  to  whether  the  deed  had  been  delivered  to 
Caswell  Perry  was  found  in  the  af&rmative;  and  from  the 
judgment  pronounced  thereupon  the  plaintiffs  appealed 

Mr.  J.  B.  Batchelor,  for  the  plaintiffs. 
Nooounsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  This  proceeding  was 
commenced  in  August,  1882.  Did  the  deed  from  John 
Perry  and  Margaret,  his  wife,  executed  to  the  defendant  on 
the  13th  of  June,  1855,  constitute  color  of  title? 

The  plaintiffs  say  that  it  did  not,  and  this  is  the  only 
point  relied  on  in  this  Court.  The  learned  counsel  for  the 
plaintiffs  say  that  as  the  private  examination  of  Margaret 
Perry  was  not  taken,  the  deed  to  Caswell  was  "absolutely 
null  and  void,"  and  therefore  could  not  constitute  color  of 
title.  He  refers  us  to  Scott  v.  BaMe,  85  N.  C,  1 84.  In  that 
case  the  deed  was  executed  by  Mary  Scott. /cnw  covert  alone, 
the  husband  did  not  join.  Ruffin,  J.,  delivering  the  opin- 
ion of  the  Court,  said :  "The  statute  confers  upon  her  (the 
wife)  the  power  to  convey  by  a  simpler  mode  (than  that  of 
uniting  with  the  husband  in  levying  a  fine),  but  it  prescribes 
the  terms  and  without  their  strict  observance  the  act  stands 
as  it  would  in  common  law — absolutely  null  and  void." 
This  can  only  mean  that  it  is  absolutely  inoperative  and 
ineffectual  to  convey  the  title  of  the  feme  covert.  For  that 
purpose  it  could  have  no  more  effect  than  if  executed  by  an 
absolute  stranger,  without  any  title  and  without  any  au- 
thority to  convey. 

The  question  here  is  not  whether  Caswell  Perry  acquired 
any  title  to  the  fee  under  the  deed  from  John  and  Margaret^ 
but  whether  the  deed  constituted  color  of  title?  Of  courae 
if  the  deed  was  valid,  the  other  question  would  be  of  no 
consequence. 
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In  Pearse  v.  OwetiSf  2  Haywood,  234,  (Battle's  edition,  415,) 
it  was  held  that  a  deed  from  husband  and  wife  to  which  her 
private  examination  had  not  been  taken,  and  which  there- 
fore was  not  valid,  was  color  of  title.  This  case  is  cited  with 
approval  in  McConnell  v.  McConndl,  04  N.  C,  342,  in  which 
Rodman,  J.,  states  clearly  the  doctrine  of  color  of  title  and 
illustrates  it  by  reference  to  a  number  of  cases.  The  general 
rule  that  every  man  is  presumed  to  know  the  law  has  no  appli- 
cation in  determining  what  is  or  what  is  not  color  of  title.  As 
is  said  by  Judge  Rodman,  in  the  last  case  cited,  **  the  .statute 
upon  which  the  whole  doctrine  of  color  of  title  is  founded, 
recites  as  the  evils  to  be  remedied  that  many  persons  had 
gone  into  the  possession  of  lands  upon  titles  having  j)atent 
defects  which,  on  the  supposition  that  all  men  know  the 
law,  could  have  deceived  no  one  and  would  not  have  de- 
served protection." 

So  an  unregistered  deed  is  color  of  title.  In  Hardin  v. 
Barrett,  i)  Jones,  159,  RrrFiN,  J.,  ap{)roving  Campbell  v.  Mc- 
Arthur^  2  Hawks,  o:5,  in  which  it  was  held  that  an  unregis- 
tered deed  was  color  of  title,  savs:  "As  far  as  this  Court  is 
advised,  it  has  not  been  doubted  since  up  to  this  case,  on 
the  contrary  it  has  been  assumed,  indirectly,  on  several  occa- 
sions, as  settled  law.  Why  should  it  not  be  ?  8uch  a  deed 
shows  the  nature  of  the  possession  taken  under  it  to  be  ad- 
verse, just  as  much  as  if  it  were  registered,  and  if  the  pos- 
session be  continued  for  seven  years,  it  affords  evidence  of 
its  character  sufficiently  notorious  to  put  the  owner  to  his 
action." 

Does  not  this  reasoning  apply  with  equal  force  to  a  deed 
executed  by  husband  and  wife?  The  writing  professes  upon 
its  face  to  pass  the  title.     Keener  v.  Goodson,  81)  N.  C,  273. 

Affirmed. 
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A.  C.  FREEMAN  v.  P.  D.  LEONARD. 

Fixtures — Merger — Execution  Sale — Purchaser — Penalty. 

1,  If  the  owner  of  personal  property  affixes  it  to  the  premises  of  another 

for  a  temporary  purpose,  and  under  an  agreement  with  the  owner 
of  the  soil  that  such  property  may  be  removed  when  the  purpose 
is  accomplished,  it  will  not  merge  its  character  as  personalty  in 
the  land  to  which  it  has  been  attached,  nor  will  the  title  thereby 
pass  from  the  owner. 

2.  If  upon  a  sale  under  execution  the  property  is  purchased  for  the  de- 

fendant with  funds  supplied  by  him,  while  it  would  be  inoperative 
as  a  sale  against  other  creditors,  it  is  effectual  as  such  between 
the  officer  making  it  and  the  execution  debtors,  and  the  officer 
will  incur  the  penalty  provided  for  a  failure  to  comply  with  the 
statutes  regulating  the  method  of  making  sales. 

8.  Where,  in  an  action  to  recover  from  a  Sheriff  the  penalty  for  a  failure 
to  properly  sell  property  seized  under  execution,  the  complaint 
alleged  that  the  property  so  sold  was  realty  when  in  fact  it  was 
personalty,  and  the  proofs  showed  that  the  Sheriff  had  not  com- 
plied with  the  requirements  of  the  law  in  respect  to  the  sale  of 
personalty;  Held,  that  the  plaintiff  was  entitled  to  recover  the 
penalty. 

JDavis,  J.,  dissenting.) 

This  is  a  civil  action,  which  was  tried  before  Clark,  J, 
rat  Fall  Term,  1887,  of  Davidson  Superior  Court. 

Jane  R.  Wilkes,  doing  business  in  the  name  of  "  The  Meck- 
lenburg Iron  works,"  having  recovered  judgment  in  the  Su- 
perior Court  of  Davidson  against  the  plaintiff  in  this  action, 
A.  C.  Freeman,  John  Southerly  and  J.  M.  Peacock,  trading 
under  the  partnership  name  of  Freeman,  Snotherly  <fe  Co., 
(which  judgment  was  docketed  in  said  Court  on  May  8th, 
1886,)  sued  out  execution  on  the  same  day  and  delivered  it 
to  the  defendant,  who  was  Sheriff  of  said  County,  to  be  car- 
ried into  effect.  The  latter  made  return  thereof  to  the  en- 
jsuing  terra,  with  endorsement  as  follows: 
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"  I  have  this  day  levied  on  the  following  personal  property 
and  taken  the  same  into  my  possession  to  satisfy  the  within 
execution,  viz. :  One  boiler,  one  engine,  one  corn  rock,  ond 
flour  mill  and  bolting  cloth,  one  smutter,  one  planing  matcher 
and  matching  machine,  lot  of  belting  and  pulleys,  three  saws, 
one  big  saw  and  saw  mill. 

P.  D.  LEONARD,  Sheriff. 

May  21st,  1886." 

Another  endorsement  shows  a  sale  of  the  several  articles 
and  the  price  obtained  for  each,  and  the  appropriation  of  the 
proceeds  of  sale,  to- wit :  $373.41,  to  the  discharge  of  the  debt, 
interest  and  costs,  in  the  aggregate  $182.23,  bearing  date 
May  31st,  1886,  and  his  official  signature  thereto. 

The  present  action,  begun  on  June  19,  1886,  is  prosecuted 
by  said  A.  C.  Freeman,  a  defendant  in  that  suit  and  plaintiff 
in  this,  against  the  said  P.  D.  Leonard  to  recover  the  penalty 
imposed  by  §  461  of  The  Code,  for  selling  property  under 
execution  contrary  to  the  directions  of  Chapter  10,  of  which 
that  is  part,  and,  after  an  adverse  judgment  of  the  Justice  of 
the  Peace,  removed  by  defendant's  appeal  to  the  Superior 
Court. 

It  was  there  tried  upon  a  single  issue :  Did  the  defendant 
sell  real  property,  as  claimed,  contrary  to  the  true  intent  and 
meaning  of  §§  456  and  487  of  The  Code  f    Answer,  No. 

It  will  be  observed  that  no  exception  is  taken  to  the  re- 
stricted form  of  the  inquiry,  it  being  coniSned  to  land,  while 
the  complaint  embraces  property  of  any  kind. 

Besides  the  facts  above  summarily  stated,  the  plaintiff 
further  proved,  that  on  the  date  of  levy  the  Sheriff  took  pos* 
session  of  the  grist  mill,  saw  mill  and  planing  mill,  all  un^ 
der  the  same  roof,  and  locked  up  the  building  and  delivered 
the  key  to  J.  M.  Badgett  to  hold,  with  instructions  to  him  to 
open  the  mill  when  necessary  to  deliver  grists  to  customers, 
.and  to  allow  hands  to  work  in  the  shed,  but  not  to  run  the 
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machinery ;  that  the  property  levied  on  and  sold  consisted 
of  a  saw  mill,  a  planer  bolted  to  timbers  on  the  ground  and 
framed  into  the  building ;  a  boiler  in  the  mill  set  up  and 
encased  in  masonry ;  an  engine  bolted  to  the  timbers  in  the 
building;  also  mill  stones,  both  flouring  and  corn,  runniog 
and  framed  in  the  mill  when  built. 

It  was  admitted  that  the  defendant  advertised  at  the  court 
house  door  and  some  other  places  in  the  county  b\'  posters, 
nine  days  at  court  house  and  ten  daj'^s  at  the  other  places. 
It  was  admitted  that  the  above  property  belonged  to  the  de- 
fendants in  the  execution. 

It  was  proved  also  that  J.  M.  Badgett  was  the  general  agent 
of  the  firm  of  Freeman,  Snotherly  &  Co.,  in  the  transaction 
of  the  firm  business  generally. 

The  said  J.  M.  Badgett  further  testified,  that  on  the  day  of 
sale  A.  C.  Freeman,  one  of  the  firm,  placed  in  his  hands  $250, 
and  instructed  him  not  to  let  the  property  be  sacrified,  but 
to  bid  it  off,  which  he  accordingly  did  ;  that  after  the  sale, 
immediately  thereafter,  on  same  day,  Snotherly,  another  of 
the  firm  and  one  of  the  defendants  in  the  execution,  gave 
him  a  check  for  one  hundred  dollars,  and  also  that  Peacock, 
the  other  member  of  the  firm,  paid  him  some  money;  that 
he  thought  Freeman  furnished  the  money  out  of  his  own 
funds.  It  was  further  testified  by  the  witness  Badgett,  that 
none  of  the  property  was  removed  from  its  position,  either 
by  tlie  Sheriff  or  himself  after  the  sale,  and  that  immediately 
thereafter  the  firm  went  into  possession  of  all  the  property 
and  began  operating  the  mill  as  usual. 

His  Honor  held  that  the  property  levied  on  and  put  up 
by  the  Sheriff  was  realty,  and  required  thirty  days'  notice,  as 
for  sale  of  real  estate,  and  the  only  question  was  whether 
there  was  a  sale,  as  contemplated  under  the  said  section  of 
The  Code, 

The  plaintiff  contended  that  as  the  Sheriff  actually  sold 
and  left  Badgett  in  possession,  and  made  return  ♦as  shown  in 
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the  exhibits,  he  could  not  be  heard  to  deny  in  this  action 
that  there  was  a  sale,  and  that  according  to  the  evidence 
there  was  a  sale,  and  that  the  issue  submitted  by  the  Court 
should  be  answered  in  the  affirmative  bv  the  direction  of 
the  Judge,  and  asked  the  Judge  so  to  charge.  The  Judge 
refused  the  instructions  and  the  plaintiff  excepted. 
.  The  defendant  insisted  that  if  Badgett  bid  off  the  property 
as  the  agent  of  the  firm,  defendants  in  the  execution,  or  for 
them,  that  then  there  was  no  sale,  such  as  is  contemplated 
under  said  section  of  The  Code,  and  that  it  should  be  left  to 
the  jury  to  decide,  under  the  evidence,  whether  he  so  pur- 
chased, and  if  he  did,  that  the  Judge  should  instruct  the  jury 
to  find  the  issue  in  favor  of  the  defendant. 

The  Judge  charged  the  jury  that  if  they  found  from  the 
evidence  that  Badgett  bid  off  the  property  as  his  own,  and 
was  to  hold  it  as  security  for  the  amount  paid  by  him,  with 
the  right  in  the  defendants  in  the  execution  to  redeem,  that 
this  constituted  a  sale ;  but  if  he  bid  off  the  property  for  the 
defendants  in  the  execution  and  only  looked  to  them  person- 
ally for  the  repayment  of  any  money  advanced  by  him  in 
the  payment  of  his  bid,  then  there  was  no  sale,  and  they 
should  answer  the  issue,  "  No."    Plaintiff  excepted. 

There  was  a  verdict  for  the  defendant.  Judgment  and 
appeal  by  plaintiff. 

Mr.  X  B.  BcUcheloTy  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  We  do  not  pass  upon 
the  question  as  to  the  proper  plaintiff  to  sue  and  whether 
the  County,  to  whose  use  one  moiety  goes,  should  not  be  as- 
sociated with  the  plaintiff,  as  no  such  point  is  made  in  the 
case. 

The  case  was  tried  under  the  ruling  of  the  Court,  and  in 
accordance  with  the  terms  of  the  issue,  as  if  the  sale  was  of 
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real  estate  in  fact  and  whether  the  statutory  requirements 
were  observed  in  conducting  the  proceedings  for  such  sale. 
The  case  does  not  state  under  what  circumstances,  and  by 
what  arrangement  with  the  owner  of  the  soil,  these  articles 
were  there  placed.    If  for  a  temporary  purpose,  and  to  be 
removed  when  that  was  accomplished,  the  mill  and  other 
things  would  not  merge  their  character  as  personalty  in  the 
land  upon  which  they  stood,  and  the  property  therein  vest 
in  the  owner  of  the  premises  who  assented  to  this  temporary 
use,  and  the  property  would  not  thereby  pass  to  the  latter  and 
constitute  and  become  his  improved  real  estate,  as  would  be 
the  effect  if  such  erections  and  fixtures  owned  bv  one  and 
placed  upon  his  own  premises  and  thetitle  to  the  articles  as  un- 
changed personal  estate  would  remain  in  the  same  proprietor. 
It  is  quite  certain  the  Sheriff  acted  under  the  impression  that 
he  was  levying  on  and  selling  personal  property,  as  well  from 
his  designating  it  as  such,  as  from  his  manner  of  selling  in  de- 
tached and  separate  articles,  and  so  also  the  plaintiff  consid- 
ered his  action  by  placing  funds  in  an  agent^s  hands  to  buy 
in  the  property  when  sold. 

Again,  the  case  states  that  it  was  admitted  "  that  the  above 
property  (that  is,  such  as  was  seized,)  belonged  to  the  defend- 
ants in  the  execution,"  thus  discriminating  between  the  title 
to  the  goods  and  the  title  to  the  land  upon  which  they  stood, 
and  indicating  some  such  understanding  between  the  sepa- 
rate proprietors,  as  has  been  suggested. 

But  this  does  not  furnish  a  means  of  escape  from  the  pen- 
alty, for,  as  personal  goods,  they  were  advertised  but  nine 
days  at  the  court  house,  though  the  full  period  of  ten  days, 
as  pointed  out  in  the  statute,  elsewhere. 

The  charge  of  the  Court  places  the  case  before  the  jury  as 
making  the  liability  depend  upon  an  effectual  legal  sale  of 
the  goods  in  passing  the  property  to  the  purchaser,  and  in- 
structed them  if  the  bidding  was  in  fact  for  the  defendants, 
and  their  money  was  used  in  paying  it,  there  was  no  sale  in 
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the  sense  of  the  statute  and  there  would  have  been  brought 
about  no  change  of  property.  This  would  be  so  if  another 
ereditor  seized  and  sold  it,  the  sale  not  obstructing  his  access 
to  the  debtor's  property.  But  the  levy  put  the  property  in 
the  officer,  and  it  would  pass  out  of  him  by  the  sale,  and  if  con- 
veyed by  deed  the  estate  would  pass  to  the  purchaser,  though 
he  would  hold  in  trust  for  the  debtor.  But  the  present  case 
is  not  so  strong,  for  the  sales  exceeded  the  sum  deposited 
with  Badgett  the  bidder  and  supposed  agent  by  $123,  while 
the  other  partners  after  the  bidding  though  on  the  same  day 
supplied  him  with  more  money. 

Aside  from  the  legal  consequences  of  such  a  sale  we  un- 
derstand the  statute  as  applying  to  it  as  well.  It  was  in  fact 
a  sale,  a  passing  of  the  property  vested  in  the  officer  by  the 
seizure  from  him  to  the  purchaser  and  as  equally  demanding 
an  observance  of  the  mandate  of  the  statute  in  making  the 
sale  as  if  a  stranger  bought,  for  it  is  not  less  official  delin- 
quency in  the  officer  in  either  case,  and  the  penaltj*^  is  in- 
curred when  he  proceeds  to  sell  and  does  sell  without  a 
proper  regard  to  the  law. 

There  is  error,  and  the  judgment  must  be  reversed  and  a 
new  trial  awarded. 

Error. 

Davis,  J.,  (dissenting).  The  plaintiff  seeks  in  this  action 
to  recover  the  penalty  of  $200  of  the  defendant,  who  is  the 
Sheriff  of  Davidson  County,  *'  for  selling  real  property  "  con- 
trary to  *  §  456  and  §  457  of  The  Code  "  This  is  the  allega- 
tion in  his  complaint,  and  the  only  allegation  as  the  record 
shows. 

The  Sheriff  did  not  sell  any  real  property,  he  did  not  ad- 
vertise, or  propose,  or  attempt,  to  sell  any  real  property.  In 
all  that  the  Sheriff  did,  the  evidence  does  not  disclose  the 
first  element  of  a  sale,  or  of  an  attempt  to  sell  "  real  property  " 
ao  he  can  not  be  liable  for  that. 
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If  the  property  sold  was  personal  property  then  the  plaintiff 
can  not  recover,  for  there  is  no  dUegation  of  that,  there  is  no 
complaint  of  that.  That  must  be  advertised  under  §  460  of 
The  Code. 

The  plaintiff  can  not  recover  the  penalty  for  the  sale  of 
real  property  contrary  to  §§  456  and  457  as  alleged  because 
there  was  no  such  sale  made  or  attempted.  He  can  not 
recover  the  penalty  for  the  sale  of  personal  property  under 
§  460,  because  there  is  no  such  allegation  or  complaint  So 
qaaewnque  via  he  must  I  think  fail  in  this  action,  and  a  new 
trial,  it  seems  to  me  can  only  result  as  the  last. 

The  action  for  the  penalty  should  be  in  the  name  of  the 
State,  The  Code,  §1213.     Duncan  v.  Philpot,  64  N.  C,  479. 

I  do  not  think  the  plaintiff's  action,  as  it  appears iu  the 
record,  is  supported  either  by  merit  or  law. 


P.  F.  PATTON  V.  H.  Y.  GASH. 

Appeal — Assignment   of    Error — Arrest    and    Bail — Surely — 

Judgment. 

1.  An  appeal  from  the  judgment  of  a  Justice  of  the  Peace  discharging 

one  who  has  been  arrested  in  a  civil  action  vacates  the  judgment, 
and  the  order  of  arrest  continues  in  force  pending  the  appeal. 

2.  After  judgment  in  an  action  in  which  the  defendant  might  have  been 

arrested,  and  in  which  an  order  of  arrest  was  duly  served,  the 
plaintiff  is  entitled  to  a  summary  judgment  against  the  sureties 
upon  the  defendant's  undertaking — it  appearing  that  execution 
has  been  issued  against  his  property  and  person  without  effect 

8.  The  Supreme  Court  will  not  entertain  exceptions  which  were  not  as- 
signed below,  or  do  not  appear  in  the  record  proper. 

This  action  was  originally  commenced  before  a  Justice  of 
the  Peace  of  Henderson  County  against  A.  C.  Robertson, 
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and  carried  by  appeal  to  the  Superior  Court  of  said  county, 
and  heard  upon  motion  before  McRae^  /.,  at  Spring  Term, 
1887,  for  judgment  against  the  surety  on  an  undertaking. 

At  the  time  of  issuing  the  summons  the  plaintiff  made 
an  affidavit  that  the  defendant  Robertson  '^  is  not  a  resident 
of  this  State  but  has  disposed  of  and  removed  all  of  his  prop- 
erty from  this  State  to  the  State  of  South  Carolina,  with  the 
intent,  as  affiant  is  informed  and  believes,  of  defrauding  his 
creditors,"  and  gave  the  undertaking  required  for  arrest  and 
bail.  Thereupon  an  order  of  arrest  was  issued,  under  which 
Robertson  was  arrested  by  the  Sheriff  and  gave  bail  in  ac- 
cordance with  §  299  of  The  Code,  the  defendant  H.  Y.  Gash 
signing  the  written  undertaking  as  one  of  his  sureties. 

The  cause  was  continued  by  consent  to  the  14th  of  March, 
1885,  when  the  plaintiff  filed  a  written  complaint  alleging 
that  Robertson  was  indebted  to  him  in  the  sum  of  S211.15 
(but  remitting  the  excess  above  $200),  and  that  he  had 
removed  from  this  State  and  was  a  resident  of  the  State  of 
South  Carolina.  The  defendant  Robertson  answered  orally 
denying  the  allegation  of  the  complaint  and  moved  for  his 
discharge  from  arrest. 

The  action  was  tried  before  the  Justice  upon  the  question 
of  indebtedness  to  the  plaintiff,  and  "after  hearing  the 
proofs,  allegations  and  arguments,  the  Court  ordered  and 
adjudged  that  the  defendant  be  discharged  from  arrest  and 
plaintiff  pay  the  costs  of  this  action." 

From  this  judgment  the  plaintiff  appealed  to  the  Supe- 
rior Court. 

At  the  Spring  Term.  1886,  of  the  Superior  Court  upon 
issues  submitted  to  the  jury  it  was  found  that  Robertson  was 
indebted  to  the  plaintiff  in  the  sum  of  $200,  with  interest,  Ac, 
for  which,  and  for  costs,  judgment  was  rendered  in  favor  of 
the  plaintiff. 

Upon  this  judgment  execution  was  issued  returnable  to 
Fall  Term,  1886,  of  the  Superior  Court,  and   the  Sheriff 
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made  return  thereon,  "  no  goods,  chattels,  lands  or  tenements 
to  be  found  in  my  county,  State,"  &c. 

Thereupon  the  plaintiff  caused  execution  to  be  issued 
against  the  person  of  the  defendant,  to  which  the  Sheriff 
made  return,  ''due  search  made  and  defendant  not  to  be 
found." 

Thereupon  plaintiflF  caused  notice  to  be  served  upon  the 
defendant  Gash  of  a  motion  for  judgment  against  him  as  one 
of  the  sureties  upon  the  undertaking  signed  by  him  as  bail. 
This  motion  was  heard  before  McRae.  J.,  at  Spring  Term, 
1887,  when  it  was  adjudged  that  the  plaintiff  recover  of  the 
defendant  Gash,  "surety  upon  the  undertaking  aforesaid, 
the  sum  of  $200." 

From  this  judgment  the  defendant  Gash  appealed  to  this 
Court. 

Messrs.  E.  C.  Smith  and  Tlieo.  F.  Davidson^  for  the  plaintiff. 
Mr.  S.  V.  Pickens,  filed  a  brief  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  No  exceptions  appear 
in  the  record  to  have  been  taken  or  errors  assigned  in  the 
Court  below,  but  the  following  errors  are  alleged  in  this 
Court : 

1.  The  judgment  against  the  appellant  was  rendered  upon 
a  state  of  facts  found  by  the  Judge  without  any  waiver  by 
the  appellant  of  his  rights  to  have  such  issues  or  questions 
of  fact  determined  by  a  jury. 

2.  No  judgment  should  have  been  rendered  against  the 
appellant  as  surety  until  the  alleged  fraud  had  been  fixed 
upon  the  defendant  Robertson  by  a  judgment. 

Counsel  for  the  plaintiff  moved  to  affirm  the  judgment  of 
the  C'ourt  below  because  there  are  no  assignments  of  error 
and  none  appear  upon  the  face  of  the  record. 

As  to  the  first  exception,  the  record  does  not  show  what 
issues  or  questions  of  fact,  or  that  any  issues  or  questions  of 


FEBRUARY  TERM,  1888.  285 

^^^^— — ^^^*^^^^^  ^-^^^^  I  ^^^— ^^^—     — .-.-^^^^-^^     -■  ■■■■—■■■■  Bill    ^M^»^^^^^^^ 

Patton  r.  Gash. 

fact,  were  asked  to  be  submitted  to  a  jury  and  refused,  nor  in 
fact  does  it  appear  that  any  questions  of  fact  were  determined 
or  found  by  the  Judge  except  such  as  arose  upon  the  record 
and  were  determined  by  an  inspection  of  the  record.  The 
exception  was  not  taken  below,  was  not  assigned  as  error  in 
the  record,  and,  as  has  been  often  held  by  this  Court,  will 
not  for  that  reason  be  considered  by  us. 

As  to  the  second  exception,  the  appellant  insists  that  the 
error  alleged  is  one  that  appears  upou  the  face  of  the  record ; 
that  the  record  proper  shows  that  judgment  against  Robert- 
son (for  whom  the  appellant  was  bail)  was  for  the  debt  only,. 
and  as  no  question  of  fraud  had  been  tried,  upon  the  ren- 
dition of  the  judgment,  Robertson  himself  was  discharged 
from  arrest,  his  person  could  not  be  taken  in  execution,  and 
therefore  the  Court  had  no  jurisdiction  as  to  the  bail  (the 
defendant  Gash)  and  could  render  no  judgment  against  him. 
That  when  the  Justice  of  the  Peace  gave  judgment  dis- 
charging Robertson  the  bail  ceased  to  be  liable. 

The  last  proposition  is  met  by  the  fact  that  there  was  an 
appeal  from  the  Justice's  judgment,  which  vacated  it  and 
the  liability  of  the  bail  was  not  discharged  but  continued, 
and  the  first  proposition  is  based  upon  a  misconception  of 
the  character  of  the  defendant's  undertaking  as  bail,  and  of 
§  447  of  The  Code. 

What  was  the  defendant's  undertaking,  and  how  was  it  to 
be  discharged? 

Robertson  had  been  properly  arrested  in  accordance  with 
the  provisions  of  §  291  et  sequiter  of  The  Code,  and  the  defend- 
ant Crash  had  become  his  bail  by  executing  an  undertaking 
as  required  by  §  299  of  The  Code,  "that  the  defendant  (Rob- 
ertson) shall  at  all  times  render  himself  amenable  to  the 
process  of  the  Court  during  the  pending  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein.'' 

Sec.  303  provides  that  "  the  bail  may  be  exonerated  either 
by  the  death  of  the  defendant,  or  his  imprisonment  in  a  State 
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prison,  or  by  his  legal  discharge  from  the  obligation  to  render 
himself  amenable  to  the  process,  or  by  his  surrender  to  the  Sheriff 
of  the  county  where  he  was  attested,  in  execution  thereof  at  any 
time  before  final  judgment  against  the  bail" 

The  defendant  says  that  the  process  issued  against  the 
person  of  Robertson  was  not  warranted  by  §  447  of  The  Code, 
That  section  provides:  "  If  the  action  be  one  in  which  the 
defendant  might  have  been  arrested,  an  execution  against  the 
person  of  the  judgment  deV'tor  may  be  issued  to  any  county 
within  the  State,  after  the  return  of  an  execution  against  his 
property  unsatisfied  in  whole  or  in  part.  But  no  execution 
shall  issue  against  the  person  of  a  judgment  debtor  unless  an 
order  of  arrest  has  been  served,  as  provided  in  TUle  Nine,  sub- 
chapter one  of  this  chapter,  or  unless  the  complaint  contains  a 
statement  of  facts  showing  one  or  more  of  the  causes  of  arrest  re- 
quired by  §  291." 

In  the  present  case  an  order  of  arrest  had  been  properly 
issued  and  served,  in  compliance  with  Title  IX,  Ac,  and  it 
was  therefore  the  "duty  of  the  Clerk  to  issue  the  execution  as 
required  by  §§  442,  447,  of  The  Code,  Kinney  v.  Laughenour 
«7  N.  C,  325. 

The  case  of  Roulhac  v.  Miller  et  al.,  90  N.  C,  174,  is  relied 
on  by  the  defendant  for  the  position  that  no  such  judgment 
as  was  rendered  in  this  case  could  be  entered  against  the 
bail.  That  was  an  independent  action  brought  against  the 
defendants  on  their  undertaking  as  bail  for  Brown.  This  is 
a  motion  in  the  cause  against  the  bail  on  notice,  in  accordance 
with  §  302  of  The  Code,  which,  it  will  be  observed,  is  unlike 
^  160  C.  C.  P.,  which  requires  that  the  proceeding  against 
bail  should  be  by  action.  It  is  manifest  that  the  purpose  of 
the  change  was  to  substitute  a  summary  remedy  against  the 
the  bail,  for  the  actioii  in  C.  C.  P.,  160,  and  was  probably 
suggested  by  Pearson,  C.  J.,  in  The  Ins.  Co.  v.  Davis,  74 
N.  C,  78. 
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The  ground  for  the  arrest  had  been  properly  set  forth  and 
the  order  for  arrest  obtained  and  served  before  judgment,  and 
the  case  is  therefore  unlike  that  of  Peebles  v.  Foote,  83  N.  C, 
102,  in  which  it  was  held  that  the  plaintitf  in  that  case  had 
no  right  to  an  "  execution  against  the  person  of  the  defend- 
ant Foote  without  having  first  obtained  an  order  of  arrest 
and  its  service. before  judgment."  Here  there  was  both  an 
order  of  arrest  and  service  before  judgment.  Roulhac  v. 
Browiiy  87  N.  C,  1. 

The  plaintiff  having  had  execution  against  the  person  of 
Robertson  it  was  his  duty  to  surrender  himself,  or  of  his  bail 
to  surrender  him  in  discharge  of  his  liability.  Sedberry  v. 
Carver,  77  N.  C,  319. 

There  was  a  lawful  arrest  before  judgment,  and  this  dis- 
tinguishes the  case  before  us  from  Houston  v.  Wahh^  79 
N.  C,  35. 

It  may  also  be  distinguished  from  the  case  of  Clajiin  v. 
Underwood,  75  N.  C,  485,  in  which  the  defendant  was  ar- 
rested under  execution  against  his  person,  and  on  writ  of 
habeas  corpus  was  discharged  because  by  consent  judgment 
was  taken  for  the  debt  only,  though  we  think  the  proper 
mode  of  discharge  of  a  debtor  under  arrest  is  that  pointed 
out  in  Wingo  ei  aL  v.  Hooper,  98  N.  C,  482. 

Affirmed. 
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AMBROSE  GRUBB  et  al.  v.  W.  C.  FOUST  et  »L 
Devise —  Will — Description — Evidence. 

The  description  in  a  will,  *•  I  give  and  devise  to  my  wife  aU  my  interest 
in  1,029  acres  of  land  for  life,"  &c.,  and  then,  after  giving  to  sev- 
eral persons  named  undivided  portions  thereof,- ''the  balance  of 
said  land  to  be  equally  divided  between  all  my  children,"  &c., 
there  being  nothing  to  indicate  that  the  testator  had  other  lands, 
is  not  so  vague  as  to  render  the  devise  void,  and  parol  evidence  is 
competent  to  identify  the  land. 

Civil  action  for  the  recovery  of  land,  tried  before  Clark, 
J.,  at  December  Term,  1887,  of  Davidson  Superior  Court. 

The  plaintiffs  claim  title  to  the  land,  1,029  acres,  described 
in  the  complaint  "as  heirs  at  law  and  devisees  of  Joseph 
Gordon,  Sr." 

The  defendants  also  claim  title  to  the  land  in  their  pos- 
session, respectively  derived  from  Joseph  Gordon,  Sr.,  or  by 
long  possession  under  color  of  title. 

The  separate  answers  of  Robt.  Williams,  Mary  P.  Moore 
and  E.  A.  Clodfelter  are  sent  up  with  the  record. 

The  answer  of  Robert  Williams  denies  the  title  of  the 
plaintiffs — alleges  title  in  himself  to  170  acres  of  the  land 
claimed  by  plaintiffs,  which  is  described  by  metes  and 
bounds  in  his  answer,  disclaims  as  to  the  balance,  and  says 
"that  he  has  been  in  the  continued  possession  of  the  said 
tract  of  land  (170  acres)  under  a  deed  for  more  than  forty 
years,  under  known  and  visible  lines  and  boundaries,  and 
under  colorable  title,  claiming  the  same  as  his  own  adversely 
to  the  plaintiffs  and  all  others,  and  for  more  than  seven 
years  before  the  commencement  of  this  action,"  <fec.,  and 
relies  on  the  statute. 

Mary  P.  Moore  answers  for  herself  and  R.  B.  Hefler  (her 
tenant),  and  denies  the  title  of  the  plaintiffs.  She  claims 
title  to  500  acres  of  the  land  described  in  her  answer  by 
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virtue  of  a  conveyance  from  "Joseph  Gordon,  Sr.,  ancester 
of  the  plaintiffs,"  made  in  1838,  to  one  Lee,  trustee,  etc.,  and 
Tnesne  conveyances — ^the  land  conveyed  to  Lee  being  the 
land  described  ii}  the  plaintiffs'  complaint.  She  further  says 
that  she  and  those  under  whom  she  claims  have  been  in 
possession  under  color  of  title  up  to  known  and  visible 
boundaries,  claiming  adversely  to  all  others,  for  more  than 
forty  years,  Ac,  and  relies  upon  the  statute. 

A.  E.  Clodfelter  answers  denying  title  of  plaintiffs,  and 
claiming  title  to  thirty-four  acres,  described  in   his  answer. 

These  answers  present  the  questions  in  controversy. 

On  the  trial  the  plaintiffs  introduced  a  deed  from  John  H. 
Finch,  dated  October  22d,  1838,  conveying  in  fee  1,029  acres 
of  land,  alleged  by  plaintiffs  to  be  the  locus  in  quOy  to  Joseph 
Gordon,  Sr.,  under  whom  all  the  plaintiffs  and  most  of  the 
defendants  claim  title. 

Plaintiffs  then  introduced  the  will  of  Joseph  Gordon,  Sr., 
in  which  occurs  the  following : 

"  I  give  and  devise  to  my  beloved  wife,  Eve  M.  Gordon,  all 
my  interest  in  1,029  acres  of  land  to  have  during  her  life  or 
widowhood,  and  I  also  will  to  my  son,  James  Gordon's  heirs, 
25  acres  of  land,  and  also  Joseph  Gordon's  heirs,  25  acres  of 
land,  and  also  John  Gordon's  heirs,  2't  acres  of  land,  and 
also  William  Gordon's  heirs,  25  acres  of  land,  and  also  my 
son  Doctor,  125  acres  of  land,  to  him  to  hold  to  and  his  in 
fee  simple  forever,  and  also  to  Catharine  Medly's  heirs,  20 
acres  of  land,  and  also  to  Mary  Fine's  heirs,  20  acres  of 
land,  and  also  to  Eve  Ceicil's  heirs,  20  acres  of  land,  and 
also  to  Nelly  Gordon's  heirs,  25  acres  of  land,  and  also  to 
Lydia  Gordon  25  acres  of  land,  and  also  to  Levi  Shuler's 
heirs  10  acres  of  land.  The  balance  of  said  land  to  be 
equally  divided  between  all  my  children,  heirs,"  <fec. 

The  plaintiffs  introduced  evidence  tending  to  show  that 
the  several  tracts  of  land  in  possession  of  the  defendants 
were  conveyed  by  the  deed  from  Finch  to  Gordon  above 
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mentioned;  and  also  that  plaintiffs  were  the  grand-children 
of  Joseph  Gordon,  Br.,  deceased,  and  some  of  them  his  im- 
mediate heirs. 

The  plaintiffs  then  introduced  a  witness  and  proposed  to 
show  that  the  land  mentioned  in  said  will  is  the  land  in 
controversy  in  possession  of  defendants.  The  defendants 
objected  on  the  ground  that  the  descriptive  words  in  the  will 
were  too  vague  to  let  in  parol  evidence  for  the  purpose  of 
fitting  the  description  to  the  thing  described.  The  Court 
sustained  the  objection,  and  in  deference  to  his  Honor's 
ruling,  the  plaintiffs  submitted  to  a  nonsuit  and  appealed. 

No  counsel  for  the  plaintiffs. 

Mr.  C.  C.  RapeVy  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  In  the  argument  of 
counsel  for  the  appellees  it  is  insisted  that  parol  evidence  is 
admissible  to  show  what  lands  were  meant  by  the  testator, 
Jos.  Gordon,  Sr.,  in  the  clause  of  the  will  recited,  and  that 
the  several  devises  mentioned  therein  are  incapable  of  defi- 
nite location. 

Whatever  may  be  the  rights  of  the  devisees  of  Joseph  Gor- 
don, Sr.,  as  between  themselves  and  as  affected  by  the  speci- 
fied number  of  acres  mentioned  in  the  will  as  given,  respect- 
ively, to  the  *'  heirs  of  James  Gordon"  and  the  others  named, 
it  is  plain  that  the  purpose  of  the  testator  was  to  give  to  his 
wife,  Eva  M.  Gordon,  for  life  all  his  interest  in  1,029  acres  of 
land,  with  remainder  to  the  persons  and  classes  of  persons 
mentioned  in  the  will.  There  is  nothing  to  indicate  that 
the  testator  had  more  than  one  tract  of  1,029  acres,  and  it 
was  competent  to  show  where  that  tract  was.  Most  of  the 
cases  cited  by  the  counsel  for  the  appellees  were  of  insuffi- 
cient descriptions  in  deeds,  which  could  not  be  aided  by  pa- 
rol, but  aside  from  the  fact  that  a  much  more  liberal  rule  is 
allowed  in  the  interpretation  of  wills  than  of  deeds,  there  is 
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DO  doubt  that  upon  the  face  of  the  will  there  is  a  devise  of 
1,029  acres  of  land,  and  if  there  is  any  ambiguity  it  is  IcUent 
and  may  be  explained  by  parol.  I'hat  laietit  ambiguities  in 
wills  may  be  explained  by  parol,  is  too  well  settled  to  need 
the  citation  of  authorities. 

In  one  and  the  same  clause  of  the  will  1,029  acres  of  land 
are  devised  to  Eva  M.  Gordon  for  life,  and  specified  numbers 
of  acres  to  the  classes  of  persons  respectively  named,  "  and 
the  balance  of  said  land  to  be  equally  divided  between  all 
my  childrens'  heirs,"  <fec.  It  is  too  plain  to  admit  of  doubt 
that  **  the  balance"  meant,  is  what  remains  of  1,029  acres  of 
land  after  deducting  the  several  specified  number  of  acres 
given  to  the  classes  of  persons  named,  and  whatever  diffi- 
culty, if  any,  the  plaintiffs  may  have,  in  the  event  of  a  re- 
covery in  partitioning  the  lands  as  between  themselves,  that 
cannot  avail  the  defendants. 

Under  the  old  practice,  it  was  well  settled  that  tenants  in 
common  could  recover  on  a  joint  demise,  or  a  recovery  might 
be  had  upon  the  demise  of  only  one  tenant  in  common,  to 
the  extent  of  the  interest  of  such  tenant  in  common,  and  it 
was  perfectly  competent  for  the  plaintiffs  to  show  that  the 
land  mentioned  in  the  will  is  the  land  in  controversy  in 
possession  of  the  defendants. 

The  plaintiffs  claim  title  derived  from  Jos.  Gordon,  Sr.^ 
deceased,  under  his  will  or  as  heirs  at  law,  and  the  defend- 
ants claim  under  a  conveyance  and  mean  conveyances  from 
the  same  person,  and  two  issues  are  raised  by  the  complaint 
and  answers,  involving — 1st,  the  validity  of  the  deeds  through 
which  the  defendants  derive  title,  and  2d,  the  statute  of  limi- 
tations, and  the  plaintiffs  have  a  right  to  have  these  ques- 
tions passed  upon. 

Error^ 


19 
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M.  H.  LOVE  et  al.  r.  NANCY  L.  McCLURE. 

Dower*^ Evidence — Contract  for  Sale  of  Land — Widmv- 

I  e/trfor  and  Vendee — Parties. 


1.  The  right  of  the  wife  to  dower  is  paramount  to  and  does  not  arise 

from  the  estate  of  the  heir,  but  is  a  continuation  of  that  of  the 
husband. 

2.  Where  the  husband  entered  upon  land  under  a  contract  for  its  pur- 

chase, paid  the  price,  but  died  before  a  conveyance  was  made  to 
him,  leaving  his  widow  in  possession:  Held,  that  the  vendor  could 
not  recover  from  her  the  possession  of  the  land,  and  that  upon  a 
verdict  being  rendered  establishing  the  fact  of  the  payment  of 
the  purchase  money,  she  was  entitled  to  judgment,  notwithstand- 
ing the  heirs  at  law  of  her  husband  were  not  parties  to  the  action. 

B.  The  declarations  of  the  heir  of  the  husband  are  not  competent  against 
the  widow  upon  the  trial  of  an  action  wherein  it  is  sought  to  de- 
feat her  right  to  dower. 


defendant's  appeal. 


Civil  action,  for  the  recovery  of  land,  tried  before  Graves, 
J.,  at  Spring  Term,  1887,  of  Haywood  Superior  Court. 

The  plaintiffs  are  the  heirs  at  law  of  J.  R.  Love,  and  allege 
that  thev  are  the  owners  of  the  land  described  in  the  com- 
plaint,  and  that  the  defendant  is  in  possession  thereof  and 
wrongfully  withholds  the  same,  &c. 

The  defendant  Nancy  L.  McClure  denies  the  allegations 
of  the  complaint,  and  as  a  defence  to  the  action,  and  for  af- 
firmative relief,  alleges  that  J.  R.  Love,  the  ancestor  of  the 
plaintiffs,  in  1858,  executed  to  Wm.  McClure,  now  deceased, 
a  bond  for  title  to  certain  lands  described  in  the  answer,  and 
the  bond  for  title  fully  set  out  therein,  and  that  the  land 
mentioned  in  the  complaint  is  included  in  the  land  so  men- 
tioned in  the  bond  for  title,  and  that  Wm.  McClure  in  his 
lifetime  fully  paid  off  and  discharged  the  notes  mentioned 
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in  the  bond  for  title  as  the  price  of  the  land  and  was  entitled 
to  a  deed  in  fee  therefor;  that  Wm.  McClure  died  iri  1866 
intestate,  leaving  the  defendant  his  widow  and  the  children 
named  in  the  answer  as  his  heirs  at  law,  "  and  the  defendant 
was  entitled  to  dower  in  said  land  and  now  holds  the  same 
as  widow  of  said  William  McClure,"  &c. ;  that  J.  R.  Love 
died  in  1863,  leaving  a  last  will  and  testament,  which  was 
duly  proved  and  the  executors  therein  named  duly  qualified ; 
that  the  bond  for  title  was  duly  registered  in  the  Register's 
office  of  Haywood  County  on  the  15th  of  January,  1867  ; 
that  J.  R.  Love  in  his  life-time,  and  his  personal  representa- 
tives since,  have  sold  portions  of  the  land  mentioned  in  the 
bond  for  title  as  set  out  in  the  answer. 

She  asks  that  the  surviving  executors  of  J.  R.  Love  (who 
are  named)  be  made  parties  plaintiffs,  and  that  the  heirs  at 
law  of  Wm.  McClure  (who  are  named)  be  made  parties  de- 
fendants ;  that  a  decree  he  made  requiring  the  executors  of 
J.  R.  Love  and  the  plaintiffs  to  convey  the  lands  mentioned 
in  the  bond  for  title  to  the  heirs  at  law  of  Wm.  McClure,  and 
if  they  can  not  convey  the  whole  of  the  land,  then  for  damages 
for  so  much  as  they  may  be  unable  to  convey,  and  for  such 
further  relief  as  she  may  be  entitled  to. 

At  the  special  term,  July,  1885,  it  was,  by  the  Court,  re- 
ferred to  the  Clerk  of  the  Superior  Court  to  ascertain  and 
report  upon  certain  facts  and  to  state  an  account.  At  the 
same  term  the  following  entry  was  made:  "Leave  granted 
to  make  the  executors  of  J.  R.  Love  parties  plaintiff,  and  the 
heirs  of  Wm.  McClure,  deceased,  parties  defendant,  and 
pleadings  to  be  amended  accordingly." 

The  referee  made  his  report  to  the  Spring  Term,  1886, 
which,  with  the  defendants'  exceptions  thereto  (twenty  in 
number),  is  fully  and  at  length  set  out  in  the  record,  bi\t  in 
the  view  taken  by  this  Court,  it  is  only  necessary  to  men- 
tion that  the  referee  reported  that  J.  R.  Love  executed 
to  Wm.  McClure,  the  husband  of  the  defendant,  the  bond 


292  IN  THE  SUPREME  COURT. 


Love  v.  McClurb. 


for  title,  (&c.,  as  alleged  in  the  answer;  that  the  purchase 
money  had  not  been  paid,  and  that  the  18th  and  20th  ex- 
ceptions to  the  report  were  as  follows : 

"  18.  That  the  referee  erred  in  finding  as  a  legal  conclu- 
sion or  fact  that  the  purchase  money  for  the  land  had  not 
been  paid,  or  any  part  thereof,  as  there  was  no  testimony  to 

warrant  such  finding. 

******* 

"  20.  And  the  defendant  asks  that  a  jury  pass  upon  the 
issue  of  payment,  and  such  other  issue  as  may  be  necessary, 
to  determine  the  merits  of  this  action." 

Upon  the  hearing  on  the  report  of  the  referee  and  the  ex- 
ceptions thereto,  at  said  term  of  the  Court,  the  following  or- 
der was  made : 

"  This  cause  coming  on  to  be  heard,  and  being  heard  on 
exceptions  to  the  report  of  the  referee,  made  to  this  term,  the 
exceptions  filed  by  defendant  from  number  1  to  number  19, 
both  inclusive,  are  overruled  by  the  Court,  and  defendant 
excepts  to  the  ruling  of  the  Court. 

It  appearing  to  the  Court  that  the  defendant  has  demanded 
a  jury  trial  in  exception  number  20,  the  Court  holds  that  the 
defendant,  by  virtue  of  said  last  named  exception,  is  entitled 
to  have  the  issue  of  payment  of  the  notes  mentioned  in  the 
bond  for  title  passed  upon  by  a  jury,  and  that  the  burden 
will  be  upon  the  defendant  to  show  affirmatively  the  actual 
payment  of  the  notes  mentioned  in  said  bond  for  title.  De- 
fendant excepts. 

"  The  following  issues  are  framed,  to  be  submitted  to  a 
jury  at  the  next  term  of  the  Court,  involving  only  the  ques- 
tion of  payment  : 

"  1.  Have  the  notes  mentioned  in  the  bond  for  title,  exe- 
cuted by  testator  of  plaintiffs  to  defendant's  husband,  Wil-    . 
liam  McClure,  been  actually  paid  in  full?  | 

"  2.  If  not,  what  sum  has  been  actually  paid  by  defendant 
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or  her  said  husband,  or  any  agent  of  either,  on  the  $477 
note? 

"  3.  What  sum  has  been  paid  on  the  $823  note? 

"  4.  What  sum  has  been  so  paid  on  the  $150  note? 

"  Defendant  excepts." 

At  the  Spiing  Term,  1887,  these  issues  were  submitted  to 
a  jury,  and  the  response  to  the  first  was  in  the  affirmative, 
which  rendered  an  answer  to  the  others  unnecessary. 

The  plaintiffs  movtd  for  a  new  trial,  which  was  refused, 
and  thereupon  the  defendant  asked  judgment: 

"  For  a  decree  for  the  plaintiffs  to  execute  title  to  the  heirs 
at  law  of  William  McClure  and  for  costs.  This  judgment 
the  Court  refused  togrant»  for  that  theretofore  the  Court  had 
adjudged  that  the  heirs  of  Wm.  McClure  were  necessary 
parties,  and  had  ordered  them  to  be  made  parties,  and  now 
after  the  verdict,  upon  inspecting  the  record,  found  that  they 
had  not  been  made  parties." 

Thereupon  the  defendant  moved  the  Court  for  judgment 
as  follows: 

"  This  cause  coming  on  to  be  heard  upon  the  complaint, 
answer,  issues  submitted  and  found  by  the  jury,  and  it  ap- 
pearing to  the  Court  that  the  defendant  is  the  widow  of  Wil- 
liam McClure,  and  that  said  William  McClure  had  the  bond 
of  James  R.  Love,  ancestor  and  testator  of  plaintiffs,  for  title 
to  the  land  in  controversy ;  and  it  further  appearing  to  the 
Court  from  the  issues  submitted  and  found  by  the  jury,  that 
the  said  William  McClure,  in  his  lifetime,  fully  paid  the 
purchase  money  to  said  James  R.  Love  for  said  lands,  and 
that  the  widow,  Nancy  L.  McClure,  the  defendant,  is  entitled 
to  dower  on  said  land :  On  motion  of  counsel  for  defendant, 
it  is  considered  by  the  f -ourt  that  plaintiffs  take  nothing  by 
their  writ,  and  the  defendant  have  and  recover  of  plaintiffs 
and  security  in  prosecution,  the  costs  in  this  behalf  to  be  taxed 
by  the  Clerk." 
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This  motion  the  Court  refused,  and  declined  to  make  anv 
judgment  until  all  the  facts  necessary  to  a  full  determination 
of  the  matters  in  controversy  were  properly  ascertained. 
From  the  refusal  to  grant  the  judgment  asked  for  the  de- 
fendant appealed. 

Mr.  R.  I>.  OilmeTy  for  the  plaintiffs. 
Mr.  E.  R.  Stamps,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  In  Kirby  v.  DaUon^  1 
Dev.  Eq.,  195,  the  widow  claimed  dower  in  land  purchased 
but  which  had  not  been  paid  for  by  her  husband,  and  the 
title  to  which  had  been  retained  by  the  vendor  as  security 
for  the  payment  of  the  purchase  money.  It  was  there  held 
that  the  widow  was  not  entitled  to  dower  in  her  husband*s 
equities,  and  that  even  if  she  was  so  entitled  (as  she  now  is 
by  statute  since  enacted)  her  right  would  be  subordinate  to 
the  vendor's  right  to  have  the  purchase  money  paid,  but  in 
the  case  before  us  it  has  been  found  as  a  fact  by  the  jury 
that  all  the  purchase  money  was  paid  in  the  lifetime  of  the 
husband.  If  he  were  living,  having  paid  for  the  land,  the 
plaintiff  could  not  recover  the  possession  of  him ;  having 
died,  the  widow's  possession  was  a  continuation  of  his,  so 
that  neither  could  J.  R.  Love,  if  living,  or  his  heirs  at  law,  he 
being  dead,  recover  the  possession  of  her.  The  defence  of  the 
widow  against  the  vendor,  who  had  been  paid  in  full,  would 
be  the  same  as  that  of  the  husband,  if  suit  had  been  brought 
against  him,  and  as  no  recovery  could  have  been  had  against 
him,  so  none  can  be  had  against  her.  The  right  of  the  widow 
to  dower  is  a  legal  right,  and  is  prior  to  that  of  the  heir. 
(Jampbell  v.  Murphy,  2  Jones  Eq.,  357. 

She  has  the  right  to  have  any  charge  or  incumbrance  upon 
the  land  removed  by  an  application  of  the  personal  assets  to 
that  purpose.  Kluntz  v.  Kluntz,  5  Jones  Eq.,  80 ;  Carwn  v. 
Cooper,  63  N.  C,  386.     Her  possession  is  rightful.    It  is  a 
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continuation  of  that  of  the  husband.  It  is  not  adverse  to 
that  of  the  heir.  Page  v.  Branchy  97  N.  C,  97 ;  Grandy  v. 
Baiiey,  13  Ired.,  221;  Buffalo  v.  Newsom,  1  Dev.,  208;  WU- 
liams  v.  Bennetty  4  Ired.,  122. 

When  the  vendee  has  paid  the  purchase  money  for  land 
and  died,  the  widow  may  institute  an  action  (formerly  a  bill 
in  equity)  against  the  heirs  of  the  deceased  husband  and 
the  vendor,  or  his  heirs,  if  he  be  dead,  to  compel  a  convey- 
ance of  the  land  and  assignment  of  dower  to  herself.  Smith 
V.  Smithy  Winst.  Eq.,  (Hinsdale^s  Ed  )  581.  If  being  out  of 
possession,  she  could  bring  her  action  to  compel  the  assign- 
ment of  dower,  it'  must  follow  that  being  in  possession,  the 
equitable  title  being  out  of  the  vendor,  he  (or  in  this  case 
his  heirs)  cannot  recover  of  her. 

In  Norwood  v.  Morrow  et  al.j  4  Dev.  &  Bat.,  442,  it  was 
held  that  a  widow  was  not  bound  to  await  the  action  of  the 
heirs  at  law  of  her  deceased  husband  to  regain  the  posses- 
sion of  land  held  adversely  under  a  rieed  from  the  husband 
which  was  void  because  of  an  illegal  consideration.  She 
could  file  her  petition  against  the  person  in  possession  under 
the  void  deed  and  the  heirs  of  her  deceased  husband.  In 
that  case  it  is  said  by  Ruffin,  C.  J.,  that  it  is  "not  true  that 
the  wife  gets  her  dower  necessarily  from  the  heir.  She 
claims  paramount  to  the  heir.  *  *  *  In  point  of  title, 
her  estate  does  not  rise  or  take  effect  out  of  the  ownership 
of  the  heir  or  other  person  making  the  assignment,  but  is 
considered  a  continuation  of  that  of  the  husband.  *  *  * 
She  does  not  require  the  assistance  of  the  heir,  but  brings 
her  action  against  any  person  who  has  the  freehold,  whether 
that  be  the  heir  or  any  other.  *  *  *  That  this  must  be 
so,  is  evident  when  it  is  recollected  that  at  common  law  the 
wife  was  entitled  to  dower  (as  she  is  now  since  the  statute  re- 
storing common  law  right  of  dower,)  in  all  the  land  of  which 
her  husband  was  seized  at  the  time  of  coverture,  and  that 
his  conveyance  did  not  defeat  the  right     Consequently  she 
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was  entitled  when  the  heir  had  nothing  in  the  land,  and 
therefore  she  was  obliged  to  assert  the  right  for  herself." 

If,  in  this  case,  the  widow  were  out  of  possession,  and 
bringing  her  action  against  the  plaintiff,  they  would  be  con- 
cluded in  ecjuity  from  setting  up  their  mere  legal  title  against 
her  right  to  dower;  and  if  so,  it  must  follow,  that  being 
equitably  in  possession,  she  cannot  be  required  to  surrender 
that  possession  to  persons  who  have  no  equitable  right  to  it, 
and  who,  if  in  possession,  could  be  declared  trustees  as  to 
the  legal  title,  and  made  to  surrender  the  possession. 

Nothing  aj)pears  in  the  record  except  the  entry  made  at 
July  Special  Term,  1885,  to  show  that  the  heirs  of  William 
McChire  were  made  parties,  or  that  any  answer  or  other  ac- . 
tion  in  the  cause  was  made,  or  had  by  or  against  them. 
Whether  the  order  to  amend  the  pleadings  as  shown  by  that 
entry  has  not  the  legal  effect  of  an  actual  amendment  and 
does  not  make  them  parties,  as  the  intimation  in  Walton  v. 
Pearson,  85  N.  C,  34,  would  seem  to  warrant,  is  not  presented 
by  tho  appeal  which  is  only  taken  by  the  widow,  but  however 
thit  in?iy  be,  for  the  purpose  of  her  defence,  the  heirs  of  her 
husband  are  not  necessary  parties,  and  we  are  of  the  opinion 
that  as  against  her,  she  is  entitled  to  the  judgment,  that  the 
plaintiffs  take  nothing,  etc.,  and  for  her  costs,  and  for  the 
refusal  to  grant  the  motion  for  this  judgment,  there  is  error. 

Error. 


plaintiff's    ArPE.\L. 


In  addition  to  the  facts  stated  on  the  defendant's  appeal, 
the  following  is  necessary  to  a  proper  understanding  of  the 
question  presented  on  this  appeal : 

"Upon  the  trial  by  a  jury  on  the  question  of  the  actual 
payment  of  the  purchase  money  by  William  McClure,  evi- 
dence was  offered  tending  to  show  actual  payment  by  the 
defendant.     In  reply  the  plaintiffs  offered  evidence  tending 
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to  show  that  the  purchase  money  had  not  been  paid,  and 
offered  to  show  by  a  witness  the  declarations  of  McClure,  a 
son  and  heir  of  William  McClure,  and  son  of  defendant, 
that  the  purchase  money  had  not  been  paid.  The  defend- 
ant objected,  and  the  objection  was  sustained,  and  thereupon 
the  plaintiff  excepted. 

There  was  a  vedict  finding  that  the  purchase  money  had 
been  paid. 

The  plaintiff  moved  for  a  new  trial  for  the  alleged  error 
in  excluding  their  evidence,  and  for  that  the  verdict  was 
contrary  to  the  weight  of  the  evidence,  and  these  motions 
were  refused,  and  the  plaintiff  appealed." 

Aside  from  the  vagueness  of  the  declarations  of  McClure, 
offered  to  prove  a  negative,  upon  the  idea,  we  suppose,  that 
being  a  son  and  heir  of  William  McClure,  the  declarations 
were  against  his  interests,  we  are  at  a  loss  to  see  how  any 
declarations  of  his  as  to  what  had7io^  been  done  by  William 
McClure  or  any  one  else  can  be  evidence  against  Nancj''  L. 
McClure.  He  might  have  him  introduced  and  examined  as  a 
witness  and  if  he  knew  any  f(Kts  tending  to  show  that  the  pur- 
chase money  had  not  been  paid,  his  testimony  would  have  been 
competent,  but  his  declarations  could  not  be  evidence  against 
her.  It  does  not  appear  where,  or  under  what  circumstances 
the  alleged  declarations  were  made.  They  were  in  no  way 
connected  with  the  defendant,  who  claims  "under  the  law," 
as  was  said  in  Pinner  v.  Pinner  et  al.j  Busbee,  475,  in  which 
one  of  the  defendants  and  heir  of  William  Pinner  sought  to 
defeat  the  dower  of  his  widow,  by  asserting  title  under  a  deed 
from  her  deceased  father  alleged  by  the  widow  to  have  been 
made  a  short  time  before  his  death,  with  the  intent  to  de- 
fraud her  of  her  dower,  and  therefore  void,  and  the  declara- 
tion of  the  deceased  husband,  made  about  a  month  before 
his  death,  to  the  effect  that  he  had  made  the  deed  to  his 
daughter  *'for  the  land  many  years  ago,"  was  held  to  be  in- 
competent. 
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If  the  declaration  of  the  deceased  husband,  in  whom  the 
seizin  was  alleged  by  the  widow  to  have  been  at  the  time  of 
his  death  were  not  competent  as  against  her,  certainly  the 
declarations  of  the  heir,  not  of  the  existence  of  some  fact, 
but  of  the  non-existence  of  some  alleged  fact,  could  not  be 
competent.  There  was  no  error  in  excluding  the  proposed 
declaration. 

This  Court  cannot  consider  the  exception  to  the  refusal  to 
grant  a  new  trial  because  the  verdict  w^as  contrary  to  the 
rights  of  the  widow.  As  has  been  often  held,  that  was  a 
matter  of  discretion  from  which  there  is  no  appeal. 

AflSrmed. 


W.  C.  TROY,  Adm'r  of  Thos.  McDonald,  v.  THE  CAPE  FEAR  AND 
YADKIN  VALLEY  RAILROAD  COMPANY. 

Negligence — Proximate  Cause — Evidenjce—Damages — Trespasser 

— License —  Trial — Railroads. 

1.  Walking  upon  the  track  of  a  railroad  does  not,  per  se,  constitute  such 

contributory  negligence  as  will  bar  a  recovery  for  injuries  sus- 
tained from  the  negligence  of  the  servants  of  the  road. 

2.  Though  the  person  walking  upon  the  track  of  a  railroad  company  be 

technically  a  trespasser,  if  he  uses  due  care  to  avoid  injury  from 
the  wrongful  act  of  the  company,  he  may  recover  damages  for  in- 
juries thus  sustained. 

8.  Where  the  public  for  a  long  series  of  years  has  been  in  the  habit  of 
using  a  portion  of  the  track  of  a  railroad  company  for  a  crossing, 
the  acquiescence  of  the  company  will  amount  to  a  Ucense,  and 
impose  on  it  the  duty  of  reasonable  care  in  the  operation  of  its 
trains,  so  as  to  protect  persons  using  the  license  from  injiury. 

4.  Acts,  to  constitute  contributory  negligence,  must  be  the  proximate, 
and  not  the  remote,  cause  of  the  injury,  and  such  acts  as  directiy 
produced  or  concurred  in  directly  producing  the  injury. 


FEBRrARY  TERM,  1888.  29{> 


Troy  i\  Railroad. 


5.  The  duty  of  keeping  a  reasonable  lookout  is  imposed  upon  those  who 

have  charge  of  railway  trains  :  and  a  failure  to  do  so,  will  render 
the  company  liable  for  injuries,  though  the  person  injured,  at  the 
time  was  a  trespasser,  if  he  did  nothing  else  to  contribute  to  the 
cause  of  the  injury. 

6.  Although  the  person  upon  whom  the  injuries  were  inflicted  contribu- 

ted thereto  by  his  negligence,  if  the  defendant  might  have  avoided 
them  by  ordinary  care,  and  did  not,  damages  may  be  recovered. 

7.  It  is  required  of  a  railroad  company  to  exercise  more  care,  than  oth- 

erwise necessary,  in  running  its  trains  in  a  populous  town. 

8.  The  damages  to  which  one  who  has  been  injured  by  the  negligence  of 

a  railroad  is  confined  to  those  that  are  actual. 

9.  Where  the  evidence  in  respect  to  the  cause  of  the  injury  is  conflict- 

ing, it  should  be  left  to  the  jury  to  find  the  fact  under  proper  in- 
structions from  the  Court. 

Civil  action,  tried  before  Clark,  J.,  at  May  Term,  1887,  of 
the  Superior  Court  of  Cumberland  County,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  Thomas  McDonald, 
the  intestate  of  the  plaintiff. 

It  is  alleged  and  admitted  that  on  or  about  the  night  of 
October  19th,  1883,  Thomas  McDonald  was  run  over  while 
on  the  defendant's  track  in  the  town  of  Fayetteville. 

The  plaintiff  alleges  that  his  intestate  was  walking  on  the 
defendant  company's  track  at  the  time  of  the  injury  at  a 
place  where  "  it  was  and  for  a  long  time  had  been  the  habit 
and  custom  of  the  people  of  the  town  of  Fayetteville  and 
others  to  pass  and  repass  and  cross  the  track  "  of  defendant's 
road,  and  that  while  so  walking  on  the  said  road,  he  was  run 
over  by  the  carelessness  and  negligence  of  the  defendant's 
servants,  in  charge  of  a  locomotive  engine,  and  received  in- 
juries from  which  he  soon  thereafter  died. 

The  defendant  denies  negligence  and  says  that  the  plain- 
tiff's intestate  was  a  trespasser  and  had  no  right  to  be  on 
defendant's  track ;  that  he  was  a  man  of  dissolute  habits,  fre- 
quently in  a  state  of  intoxication,  was  in  that  condition  on 
the  night  of  the  injury,  and  was  himself  guilty  of  gross  neg- 
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ligence  in  going  on  defendant's  track  in  that  condition,  and 
that  he  was  lying  down  and  in  such  a  position  that  he  could 
not  be  seen  by  the  engineer,  when  the  accident  occurred. 

The  following  issues  were  submitted : 

"  1.  Was  the  death  of  plaintiff's  intestate  caused  by  the 
negligence  ot  the  defendant  ? 

"2.  Was  the  plaintiff's  intestate  guilty  of  contributory 
negligence  ? 

"  3.  WMiat  damage  is  the  plaintiff  entitled  to  receive?" 

Many  witnesses,  thirty  in  nuAber,  were  examined  on  the 
trial  below,  and  the  substance  of  their  testimony  was  sent  up 
with  the  case  on  appeal. 

As  there  was  no  exception  to  any  of  the  evidence  by  the 
appellant,  it  is  unnecessary  to  set  it  out  in  detail,  but  only 
substantially  so  much  of  it  as  is  necessary  to  a  proper  ap- 
prehension of  the  exceptions  to  his  Honor's  charge. 

The  tendency  of  that  on  behalf  of  the  plaintiff,  was  to 
show  that  there  is  a  crossing  on  a  trestle  of  the  defendant's 
road,  upon  which  planks  are  placed,  and  that  over  this  tres- 
tle the  public  have  been  accustomed  to  pass  and  repass  for 
twenty  or  twenty-five  years,  using  it  as  a  common  passage 
way ;  that  on  the  night  of  the  19th  of  October,  1883,  between 
eight  and  nine  o'clock,  the  plaintiff's  intestate  was  crossing 
over  the  trestle,  when  the  construction  train  of  the  defend- 
ant came  into  the  town  of  Fayetteville,  running  slowly,  not 
faster  than  three  or  four  miles  an  hour,  without  giving  any 
notice  b3^  sound  of  whistle  or  bell,  and  without  any  head- 
light;  that  it  made  so  little  noise  some  of  the  witnesses 
thought  that  it  was  only  a  hand  car;  that  it  sounded  no 
alarm  at  the  crossing,  and  that  no  whistle  was  blown  or  bell 
rung  from  Little  River  to  Fayetteville ;  that  the  track  was 
straight  for  a  considerable  distance  and  w^hen  the  intestate 
saw  the  train  approaching,  "he  tried  to  get  across  the  trestle 
and  could  not,  and  then  tried  to  get  off  and  got  his  foot 
hung;"  that  he  "saw  the  d — d  thing  coming,  and  tried  to 
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get  out  of  the  way,  but  could  not  •"  that  he  made  an  outcry 
and  sound  of  distress,  which  could  be  heard  at  a  considera- 
ble distance,  according  to  one  witness  800  or  900  yards ;  that 
the  train  was  going  slowly  and  could  have  been  stopped 
within  ten  feet ;  that  if  the  bell  had  been  rung  at  the  cross- 
ing, the  intestate  would  have  had  ample  time  to  have 
gotten  oflF. 

One  witness  (Smith)  testified  that  he  heard  the  distressing 
cry,  got  a  lantern  and  waived  it ;  that  "  if  the  engine  had 
blown  at  the  corporate  limits,  he  wo\;ild  have  had  time  to 
release  McDonald ;  that  he  started  as  soon  as  he  heard  the 
outcry ;"  that  the  engineer  was  incompetent,  "  blind  in  one 
eye,  and  could  not  see  well  out  of  the  other ;"  that  the  intes- 
tate was  an  industrious  man  and  a  skilled  laborer,  worth  $1 
per  day  ;  that  he  sometimes  drank,  but  was  not  a  drunkard ; 
that  he  was  sober  at  the  time  of  the  accident ;  that  he  was 
55  or  60  years  of  age  and  in  good  health. 

On  behalf  of  the  defendant,  the  evidence  tended  to  show 
that  the  planks  on  the  trestle  were  put  there  by  defendant, 
not  for  public  use,  but  for  the  employees  of  the  road,  when 
engaged  about  its  business;  that  the  defendant  owned  the 
property,  and  there  was  a  notice  at  the  gate,  "  No  admittance 
except  on  business ;"  that  McDonald  was  inside  the  gate  and 
was  drunk  on  the  occasion  of  the  accident ;  that  he  was  in 
the  habit  of  going  on  the  track  intoxicated  and  had  been 
warned  not  to  do  so  ;  that  he  was  lying  down  ;  that  if  he 
had  been  standing  up  he  could  have  been  seen  ;  that  he  him- 
self said  that  "if  he  had  not  been  drinking  he  would  not 
have  been  caught  there ;"  that  he  was  drunk  the  evening  of 
the  accident,  so  much  so  that  he  "  could  hardly  keep  his 
feet ;"  that  Wright  was  a  competent  engineer,  and  had  al- 
ways been  trusted. 

Wright,  the  engineer,  testified  that  the  head-light  was 
burning;  that  he  did  not  know  whether  the  bell  was  rung 
or  not;  that  "if  a  man  had  been  standing  up  he  could  have 
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seen  him  300  vards — saw  no  man.'*  He  afterwards  said 
that  the  "  bell  rung  at  the  crossing :  heard  cry  about  100 
feet  off — crv  of  distress." 

"  rhe  Court  charged  the  jury  that,  as  to  the  1st  issue,  if 
the  accident  was  caused  by  negligence  of  defendant,  the 
jury  should  answer  yes,  otherwise  no,  and  that  the  burden 
was  on  plaintiff  to  show  negligence ;  that  if  train  was  moving 
three  or  four  miles  an  hour,  defendant  not  being  at  a  cross- 
ing, it  was  not  negligence  not  to  ring  the  bell  or  blow  the 
whistle,  unless  such  failure  is  shown  to  have  contributed  to 
the  injury.  It  would  have  been  negligence  if  there  had 
been  no  head-light,  since  by  the  uncontradicted  evidence  the 
track  was  straight  for  half  mile,  but  if  there  was  a  head- 
light it  was  sufKcient  warning  to  deceased,  and  there  could 
have  been  no  negligence  in  failing  to  ring  bell  or  blow  whis- 
tle. That  if  the  agent  or  engineer  of  company  had  notice 
from  the  outcry  or  otherwise  that  a  human  being  was  fas- 
tened on  the  track,  it  was  negligence  not  to  stop  his  train,  if 
he  had  time  to  do  so  after  receiving  such  notice,  that  is  if 
he  received  the  notice  at  all. 

As  to  the  2d  issue,  the  C'ourt  charged  the  failure  of  the 
engineer  to  sound  whistle  or  ring  bell,  if  such  were  the  fact, 
did  not  relieve  deceased  from  necessity  of  taking  ordinary 
precautions  for  his  safety.  Negligence  of  company's  em- 
ployees in  that  particular  was  no  excuse  for  his  negligence. 
He  was  bound  to  look  and  listen  before  attempting  to  cross 
the  trestle  in  order  to  avoid  an  approaching  train,  and  not 
to  walk  carelessly  into  a  place  of  danger.  Had  he  used  his 
senses  he  might  have  heard  or  seen  the  coming  train.  If 
he  omitted  to  do  so  and  walked  thoughtlessly  and  carelessly 
on  the  track,  he  was  gxiilty  of  culpable  negligence  and  con- 
tributed to  his  own  injury.  If  he  did  use  his  senses,  saw  the 
Irain  coming  or  heard  it,  and  yet  undertook  to  cross  the 
trestle  instead  of  waiting  for  train  to  pass,  and  was  injured, 
the  consequences  of  the  mistake  cannot  be  cast  on  the  de- 
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fendant.  No  railroad  comi)any  can  be  held  for  a  failure  of 
experiments  of  that  kind.  But,  notwithstanding  the  pre- 
vious negligence  of  deceased  (if  the  jury  so  find),  if  at  the 
time  when  the  injury  was  committed  it  might  have  been 
avoided  by  the  exercise  of  reasonable  care  and  prudence  on 
part  of  defendant,  the  defendant  is  liable,  and  the  jury  would 
find  second  issue  in  favor  of  plaintiff.  {Davis  v.  Mann,  as 
cited  in  Gunter  v.  WUkes,  85  N.  C,  312.) 
Plaintiff  requested  Court  to  charge : 

1.  If  the  railroad  company  had  by  long  consent  allowed 
the  public  to  pass  and  repass  the  trestle  work,  then  he  was 
not  a  trespasser.     This  was  given. 

2.  That  if  the  engineer  in  charge  was  incompetent,  or  if, 
from  the  circumstances  of  the  case,  the  servant  of  the  de- 
fendant (the  engineer)  exhibited  a  careless  or  reckless  dis- 
regard of  life  or  limb,  the  defendants  are  liable  in  damages. 
This  was  given. 

3.  That  in  coming  into  a  populous  town  (as  is  admitted 
in  the  pleadings)  more  care  is  necessary  than  otherwise, 
especially  is  this  so  when  an  engine  is  coming  out  of  time 
or  at  an  unusual  hour.     This  was  given. 

4.  That  if  the  deceased  was  guilty  of  contributory  negli- 
gence, and  the  jury  believe  that  if  ordinary  care  had  been 
used  or  the  accident  might  have  been  avoided,  then,  though 
they  believe  the  deceased  contributed  to  the  accident,  the 

•  railroad  is  liable.  The  Court  gave,  instead  of  this,  the  words 
of  Davia  v.  Mann  as  quoted  in  Gunier  v.  Wilkes  on  top  of 
page  312  of  N.  C.  R. 

5.  That  what  the  damages  are  is  to  be  fixed  by  the  jury, 
under  all  the  circumstances  of  the  case,  the  same  being  left 
largely  to  the  common  sense  and  discretion.  .  This  was  given, 
the  Court  explaining,  however,  it  must  be  restricted  to  actual 
damages,  i.  c,  the  money  loss,  calculating  the  annual  net 
earnings  and  expectancy  of  life,  &c. 
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6.  If  the  engineer  was  without  head-light  and  did  not  ring 
the  bell  or  blow  the  whistle  coming  into  town,  this  of  itself 
is  evidence  of  negligence  on  the  part  of  the  railroad  com- 
pany, especially  where  human  life  is  the  forfeit  of  his  failure 
to  use  the  above  ordinary  care.  This  was  given,  the  Court 
adding  that  it  would  be  a  circuuistance  (if  true)  to  be  weighed 
in  connection  with  all  the  evidence  in  the  case. 

The  defendant  asked  the  Court  to  charge  as  follows: 

"  1.  If  the  jury  believe  that  Thomas  McDonald  was  run 
over  by  engine  of  defendant  at  a  place  not  a  public  crossing, 
but  on  private  property  of  defendant,  company  would  not 
be  responsible  unless  engineer  knew  of  deceased's  dangerous 
position  on  the  track,  *  or  wuth  reasonable  care  and  diligence 
might  have  known  it.'  This  the  Court  gave  adding  the 
words  in  quotation  marks 

"  4.  If  deceased,  in  attempting  to  get  off  track,  caught  his 
foot  and  was  unable  to  get  off,  and  was  lying  in  such  a  posi- 
tion that  he  could  not  be  seen  by  engineer,  his  accident  was 
the  result  of  his  own  recklessness,  and  company  is  not  re- 
sponsible, *  unless  there  was  such  outcry  that  the  engineer, 
with  reasonable  care,  could  have  prevented  the  accident' 
This  the  Court  gave  adding  the  words  in  quotation  marks. 

"  5.  If  the  jury  believe  the  statement  made  by  deceased  to 
plaintiff's  witness,  to-wit:  *I  saw  the  damned  thing  coming 
and  tried  to  get  out  of  the  way,  but  couldn't,'  and  '  I  saw  the 
engine  coming,  thought  I  had  time  to  cross  the  trestle,  found 
I  had  not,  tried  to  get  off  and  got  my  foot  hung,"  his  con- 
duct, as  thus  stcUed,  was  contributory  negligence.  *  This  sub- 
ject, however,  to  the  condition  that  the  defendant,  with  rea- 
sonable care  and  prudence,  could  not  have  avoided  conse- 
quence of  deceased  negligence.'  Given  after  adding  words 
in  quotation  marks. 

"  6.  If  the  jury  believe  the  evidence  introduced  by  plain* 
tiff,  and  the  uncontradicted  evidence  offered  by  defendant, 
they  will  find  that  deceased  was  guilty  of  contributory  neg- 
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ligence.  This  was  not  given,  except  as  far  as  embraced  in 
other  charges  given." 

To  the  first  issue  the  jury  answered  "  Yes,"  to  the  second 
"  No,"  and  to  the  third  "  $2,000." 

Judgment  and  appeal  by  defendant. 

Mr.  Tho8.  H.  SuMon,  for  the  plaintiff. 
Mr.  Geo.  M.  Rose^  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  The  charge  of  the  Court 
was  given  with  care,  and  we  think  stated  the  law  fully  and 
fairly  as  applicable  to  every  view  presented  by  the  evidence. 
We  have  given  it,  as  sent  up  with  the  case  on  appeal,  but 
only  two  exceptions — one  to  the  first  instruction  asked  for 
by  the  plaintiff,  which  was  given,  and  the  other  to  the  6th 
instruction  asked  for  by  the  defendant,  which  was  refused — 
were  insisted  upon  in  this  Court,  and  as  the  other  exceptions 
were  not  pressed,  we  dispose  of  them  by  saying  that  they 
were  of  no  avail. 

1.  The  defendant  says  that  the  plaintiff's  intestate  was  a 
"trespasser,"  and  being  wrongfully  on  the  defendant's  road, 
the  injury  was  the  result  of  his  own  wrong.  For  this  posi- 
tion many  authorities  are  cited,  and  especially  Bacon  et  al.  v. 
BaU.  and  Pot  R.  R.  Co.,  15  Am.  and  Eng.  R.  R.  Cases,  409, 
and  the  note  in  which  many  cases  are  cited  to  the  effect  that 
persons  walking  on  the  track  of  a  railroad  are  trespassers, 
and  generally  considered  to  be  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery  of  damages  for  injuries  sus- 
tained while  so  trespassing.  We  think  that  upon  a  careful 
examination  of  the  cases  cited  by  counsel  for  the  appellant,  it 
will  be  found  that  in  most  of  them  the  injury  was  the  result 
of  contributory  negligence  of  the  party  injured  proximately 
causing  it,  and  not  resulting  directly  from  the  negligence  of 
the  defendant,  and  where  they  have  gone  beyond  this,  they 
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are  not  in  accord  with  the  rulings  of  this  Court,  nor  in  har- 
mony with  the  current  of  authority. 

In  Byrne  v.  N.  Y.  Ceti.  mid  Hudson  R.  R.  Co,,  104  N.  Y., 
362,  (58  Am.  Reps.,  512,)  it  was  said,  "  that  when  the  pubUc, 
for  a  series  of  years,  had  been  in  the  habit  of  crossing  the 
railroad,  the  acquiescence  of  the  defendant  in  the  public  use 
amounted  to  a  license  or  permission  to  cross  at  the  point, 
and  imposed  the  duty  upon  it,  as  to  all  persons  so  crossing, 
to  exercise  reasonable  care  in  the  movement  of  its  trains,  so 
as  to  protect  them  from  injury,"  and  this  position  is  sup- 
ported by  abundant  authority. 

But  even  if  he  were  a  trespasser,  we  do  not  assent  to  the 
idea  that  the  company  is  thereby  released  from  reasonable 
care. 

In  Vickshurg  and  Meridian  R,  R.  Co.  v.  McOowan,  62  Miss., 
682,  Campbell,  C.  J.,  says:  "  One  may  be  technically  a  tres- 
passer, and  if  he  uses  due  care  to  avoid  injury  from  the  wrong- 
ful act  of  another,  he  may  recover;  and  he  may  not  be  a 
trespasser,  and  yet  guilty  of  such  contributory  negligence  as 
to  preclude  him  from  recovering." 

He  says :  "  The  criterion  is  whether  he  observes  due  care, 
under  the  circumstances  of  his  situation,  whatever  it  may  be, 
to  avoid  harm  from  the  act  complained  of." 

To  constitute  such  contributory  negligence  as  will  defeat 
a  recovery,  it  must  be  the  proximate  and  not  the  renujU 
cause  of  the  injury.  In  Bal,  &  Ohio  R,  R,  Co.  v.  Trainer  d 
al.j  33  Maryland,  542,  it  is  said:  "By  'proximate  cause,'  is 
intended  an  act  which  directly  produced,  or  concurred 
^directly  in  producing  the  injury.  By  'remote  cause,'  is  in- 
tended that  which  may  have  happened,  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  injury  could  have 
occurred,  if  it  had  not  happened*  No  man  would  ever  have 
been  killed  on  a  railway  if  he  had  never  gone  on  or  near 
the  track.  But  if  a  man  does  imprudently  and  incautiously 
go  on  a  railroad  track,  and  is  killed  or  injured  by  a  train  of 
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cars,  the  company  is  responsible  unless  it  has  used  reasona- 
able  care  and  caution  to  avert  it,  provided  the  circumstances 
were  not  such,  when  the  party  went  on  the  track,  as  to 
threaten  direct  injury,  and  provided,  that  being  on  the  track, 
he  did  nothing,  positive  or  negative,  to  contribute  to  the 
immediate  injury." 

In  K  &  T.  C.  K  R  Co,  v.  SymHns,  54  Tex.,  615,  it  is  said, 
"  that  a  reasonable  lookout,  varying  according  to  the  danger 
and  surrounding  circumstances,  is  a  duty  always  devolving 
on  those  in  charge  of  a  railway  train  in  motion,  and  rail 
way  companies  are  bound  to  exercise  due  care  to  avoid  in- 
jury to  others,  and  a  failure  to  do  so  will  render  them  liable 
for  injuiies,  resulting  even  to  a  trespasser,  who  has  not  been 
guilty  of  contributory  negligence." 

In  Parker  v.  Railroad,  86  N.  C,  221,  relied  on  by  defend- 
ant, the  deceased  could,  by  using  ordinary  care,  have  avoided 
the  injury,  and  the  defendant  could  not  stop  the  engine  in 
time  to  prevent  it. 

We  conclude  that  there  was  no  error  in  giving  the  in- 
struction complained  of. 

2.  The  second  exception  relied  on  here,  was  to  the  refusal 
to  give  the  6th  instruction  asked  for  by  the  defendant.  This 
instruction  ''  was  not  given  except  as  far  as  embraced  in 
other  charges  given." 

There  was  evidence  tending  to  show  that  the  negligence 
of  the  defendant  was  the  direct  and  proximate  cause  of  the 
injury;  and  there  was  evidence  tending  to  show  that  the 
deceased,  being  on  the  track,  under  the  circumstances  de- 
tailed in  evidence,  (which  was  not  per  se  such  contributory 
negligence  as  relieved  the  defendant  from  liability  for  fail- 
ure to  use  ordinary  care),  could  not  avoid  the  injury. 

These  questions  were  left  fairly  to  the  jury,  and  we  can 
see  no  error  in  the  instructions  of  the  Court  excepted  to,  or 
in  refusing  those  asked  or  denied. 

There  is  no  error. 


1 


308  IN  THE  SUPREME  COURT. 


Buchanan  v,  Buchanan. 


MABY  E.  BUCHANAN  v.  ANDREW  H.  BUCHANAN  et  aL 

WiU — Survivorship — Executory  Devise — Contingent  Estate — 

Remainder. 

B  deTised  to  his  son  R  all  his  estate  not  otherwise  disposed  of  in  his  will, 
and  provided  that  **  should  R  die  without  bodily  heir,  it  is  my  will 
and  desire  that  my  son  A  should  have  it  all."  R  survived  the 
testator  and  his  brother  A,  and  died  without  issue ;  Held : 

1.  That  R  took  an  estate  in  fee  terminable  at  his  decease  without  iasoe, 
and  in  such  an  event  the  estate  vested  in  the  heirs  of  A. 

d.  The  "  dying  without  issue,*'  upon  which  a  contingent  remainder  vests, 
will  be  construed  as  referring  to  the  death  of  the  devisee  of  the 
first  estate  and  not  to  that  of  the  testator,  unless  the  devise  be  to 
tenants  in  common  with  a  clause  of  survivorship,  or  it  is  apparent 
from  the  whole  will  that  the  testator  intended  to  make  the  estate 
dependent  on  the  event  of  his  own  death. 

HiUiard  v.  Kearney,  Bus.  Eq.,  221,  commented  upon  and  distinguished. 

This  is  a  civil  action,  which  was  tried  before  Oilmer,  J., 
at  Fall  Term,  1886,  of  Anson  Superior  Court. 

The  action  involves  the  construction  of  the  seventh  clause 
of  the  will  of  Henry  Buchanan,  under  whom  both  parties  to 
the  action  claim, and  which  is  as  follows: 

"  I,  Henry  Buchanan,  of  the  County  of  Anson  and  State 
of  North  Carolina,  being  of  sound  mind  and  memory,  but 
considering  the  uncertainty  of  life,  and  my  earthly  existence, 
do  make  and  declare  this  my  last  will  and  testament,  in 
manner  and  form  following,  that  is  to  say : 

First.  That  my  executor  hereinafter  named  shall  provide 
for  my  body  a  decent  burial,  suitable  to  the  wishes  of  my 
children  and  friends,  and  pay  the  expenses  of  the  8ame» 
together  with  my  just  debts  that  may  be  owing  at  my  death, 
out  of  the  moneys  that  may  be  on  hand  or  that  may  first 
come  into  his  hands  as  a  part  or  parcel  of  estate.  And 
should  no  moneys  be  on  hand  at  my  death,  it  is  my  will  and 
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desire  that  my  executor  sell  crops  or  any  part  of  my  perish- 
able property  to  raise  money  for  the  purpose  of  paying  debts 
according  to  this  clause. 

"  1st  Item.  I  give  and  devise  to  my  son  Francis  five 
negroes,  viz. :  Boston,  Rose,  Tamer,  Lem,  Ann. 

"  2nd  Item.  I  give  and  devise  to  my  son  Andrew,  in  cash, 
fifty  dollars. 

"  3rd  Item.  I  give  and  devise  to  my  son  Horacio  one 
hundred  dollars  in  cash. 

"  4th  Item.  I  give  and  devise  to  Jane  Riley  two  negroes, 
viz. :  Jinny  and  Lucy,  one  cow  and  calf,  one  bed. 

"5th  Item.  I  give  and  devise  to  Alexander  Riley  one 
tract  of  land  on  which  I  now  live,  known  as  the  Dickson 
tract  of  land,  for  him  and  his  mother  and  the  rest  of  the 
children  to  live  on  until  the  youngest  become  of  age ;  also  a 
negro  boy  named  Alfred,  one  named  Charles,  one  named 
Ned,  one  named  Franky,  and  a  mule  named  Jersy,  one  cow 
and  calf,  and  one  bed,  and  one  girl  Beck. 

"  6th  Item.  I  give  and  devise  to  Mary  Ellen  Riley  one 
negro  girl  Easter,  one  negro  girl  Margaret. 

"  7th  Item.  I  give  and  bequeath  to  my  son  Richmond 
all  the  remaining  part  of  my  property,  or  all  my  property 
not  otherwise  disposed  of,  and  should  Richmond  die  without 
a  bodily  heir,  it  is  my  will  and  desire  that  my  son  Andrew 
should  have  it  all. 

"  It  is  my  will  and  desire,  that  should  it  become  necessary 
to  sell  any  part  of  my  estate  to  meet  the  payment  of  moneys 
herein  above  by  me  given  away,  then  and  in  that  case  my 
executor  shall  sell  first  perishable  property  and  any  part  of 
my  personal  property  to  raise  the  same  on  a  credit  of  twelve 
months.  And  should  an}^  residue  remain  after  the  payment 
and  delivery  of  all  the  general  and  specific  legacies  herein 
set  out  and  named,  to  be  given  or  returned  to  my  son  Rich- 
mond. 
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"  It  is  also  my  will  and  desire  that  my  executor  be  paid 
for  his  trouble  such  compensation  or  commissions  as  the 
County  Court  of  Anson  may  deem  just  and  right 

"  And  lastly,  I  do  hereby  constitute  and  appoint  my  trusty 
friend,"  &c. 

The  will,  with  attesting  witnesses,  bears  date  in  August, 
1843,  and  was  admitted  to  probate  in  the  County  Court  of 
Anson,  at  its  January  session  in  1845.  The  devisee,  the  tes- 
tator's son  Richmond,  made  his  will  in  July,  18G9,  which 
was  proved  in  the  proper  Court  in  June,  1876,  and  therein 
he  gives  to  the  plaintiff  "all  his  (my)  estate,  both  real  and 
personal,"  "  absolutely  and  in  fee  simple." 

The  defendants  are  the  children  and  heirs  at  law  of  the 
devisee,  Andrew,  named  in  the  same  clause,  who  died  intes- 
tate in  1847,  some  twenty-two  years  previous  to  the  death  of 
his  brother  Richmond,  in  1869. 

Upon  the  trial  and  after  hearing  the  evidence,  the  pre- 
siding Judge  being  of  opinion  that  the  title  depended  upon 
the  interpretation  of  the  will  of  said  Buchanan,  and  the 
effect  of  the  words  of  limitation,  reserved  the  point  and  sub- 
mitted to  the  jury  an  inquiry  into  the  amount  of  damages, 
and  they  being  found,  ruled  in  favor  of  the  plaintiff  as  to 
the  title,  and  gave  judgment  accordingly,  from  which  the 
defendants  appealed. 

Mr.  J.  A.  Lockhartf  for  the  plaintiff. 
Mr.  E.  C.  Smith,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  ruling  brought 
up  for  review  proceeds  upon  a  construction  of  the  clause  of 
the  will  in  controversy,  which  requires  the  death  of  the 
devisee  Richmond  to  take  place  in  the  life-time  of  the  tes- 
tator, as  the  contingency  on  which  the  limitation  over  to 
Andrew  was  to  take  eflFect,  and  defeating  it  if  the  testator 
was  the  survivor. 
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The  devise  is  of  an  estate  in  fee  to  Richmond,  terminable 
at  his  decease  without  issue ;  and  in  such  event  passing  over 
and  vesting  in  Andrew.  No  time  is  fixed  for  the  executory 
devise  over  to  take  effect,  except  that  it  must  be  at  the  death 
of  his  brother,  whenever  this  shall  occur  under  the  specified 
condition  of  his  being  "  without  a  bodily  heir,"  or  childless, 
and  to  this  the  act  of  1827  adds,  "  living  at  the  time  of  his 
death."     The  Code,  §  1327. 

Without  the  aid  of  the  statute,  the  concurrent  rulings  of 
the  Courts  are  that  such  a  limitation,  being  upon  an  indef- 
inite failure  of  issue,  that  is,  whenever  such  issue  ceases  to 
exist,  is  void  for  remoteness,  to  prevent  which  the  enactment, 
alike  applicable  to  wills  and  deeds,  was  made  when  no  con- 
trary effect  is  manifest.  Thereby  the  limitation  over  is  made 
effectual  or  fails  at  the  death  of  the  first  taker,  and  the  result 
is  then  determined. 

"  The  series  of  cases  in  the  English  law,"  in  the  language 
of  Chancellor  Kent,  "  have  been  uniform  from  the  time  of 
the  Year  Books  down  to  the  present  day  in  the  recognition 
of  the  rule  of  law  that  a  devise  in  fee  with  a  remainder  over 
if  the  devisee  dies  with  issue,  or  heirs  of  the  body,  is  a  fee 
cut  down  to  an  estate  tail  and  the  limitation  over  is  void  by 
way  of  executory  devise,  as  being  too  remote,  and  being 
founded  on  an  indefinite  failure  of  issue."  4  Kent  Com., 
276,  citing  numerous  cases ;  see  also  3  Greenl.  Cruise  Real 
Prop.,  461 ;  2  Wash.  Real  Prop.,  355,  to  the  same  effect. 

The  rulings  in  this  State  have  been  explicit  and  to  the 
same  effect,  as  will  be  seen  by  referring  to  the  following 
cases:  Sutton  v.  Wood,  Conf.  Rep.,  202  and  312;  Bryan  v. 
DeBerry,  2  Hay.,  356,  546  :  Jones  v.  Speight,  1  Car.  L.  Repos., 
544, 157;  Sanders  v.  HyaU,  1  Hawks,  247 ;  Beasley  v.  White- 
hurst,  2  Hawks,  437 ;  Ross  v.  Farris,  4  Dev.,  376 ;  Brown  v. 
Brovm,  3  Ired.,  134 ;  HoUoweU  v.  Komegay,  7  Ired.,  261 ;  Crib- 
son  v.  Gibson,  4  Jones,  425. 
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In  Brovm  v.  Brown,  supra,  it  is  declared  that  a  devise  be- 
fore the  act  of  1827,  in  the  words  "  if  my  son  should  die 
without  lawful  issue,"  unexplained,  imparted  in  a  legal 
sense,  the  failure  of  issue  at  any  indefinite  time,  whenever 
it  might  happen,  and  a  remainder  limited  upon  such  con- 
tingency was  void." 

The  remoteness  of  the  limitation,  not  allowed  by  the  com- 
mon law,  is  obviated  by  the  annexing  of  the  statutory  words 
which  confine  the  contingency  to  the  state  of  things  existing 
at  the  death  of  the  previous  owner. 

Now,  it  is  apparent  that  if  the  testator  intended  in  the  use 
of  such  general  terms  to  provide  for  the  happening  of  the 
contingency  on  which  the  limitation  depends  during  his  own 
life,  there  would  be  no  antecedent  estate  to  support  a  remain- 
der, or  to  admit  of  a  transfer  of  a  preceding  estate  by  way  of 
executory  devise,  since,  in  consequence  of  the  lapse,  the  de- 
vise would  be  of  an  immediate  and  present  estate ;  and,  as 
the  effect  of  the  superadded  legislative  words  is  to  fix  the 
vestinf^  at  the  death  of  the  preceding  tenant,  so  as  to  obviate 
the  objection  of  remoteness,  so  it  would  seem  they  must  also 
determine  the  time  when  the  limitation  over,  in  cases  like 
the  present,  must  take  effect. 

There  are,  however,  numerous  cases  in  which  it  has  been 
held  that  where  no  specific  period  is  pointed  out  for  the  limi- 
tation over  to  vest,  other  than  the  death  of  the  first  tenant, 
the  testator  must  be  understood  to  have  used  the  words  to 
prevent  a  lapse,  and  to  provide  against  such  a  result 

The  principle  is  thus  enunciated  in  Theobald^s  Law  of 
Wills,  483 :  "  If  there  is  an  immediate  gift  to  A,  and  a  gift 
over  in  case  of  his  death,  or  any  similar  expression,  imply- 
ing death  to  he  a  contingent  event,  the  gift  over  will  take  effect 
onlv  in  the  event  of  A's  death  before  that  of  the  testator," 
and  numerous  cases  are  cited  in  support  of  the  proposition. 
Here  the  death,  an  event  certain  in  itself,  is  deemed  to  be 
contingent  in  respect  to  its  occurring  before  or  after  the  tes- 
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tator's  own  death,  and  the  event  resolves  the  contingency 
and  determines  the  ulterior  devise.  Rogers  v.  Rogers,  7  W. 
R.,  541,  cited  at  page  541. 

The  same  author  proceeds  to  say,  page  486,  "  If  there  is  an 
immediate  gift  to  A,  and  if  he  dies  without  issue  over^  the  gift 
over  takes  effect  upon  the  death  of  A,  without  issue,  at  any 
time,  whether  before  or  after  the  testator,"  referring  to  many 
cases  in  support  of  the  proposition.  The  contingency  con- 
templated by  the  testator,  in  thus  expressing  himself,  is  not 
connected  with  or  involved  in  the  death,  but  is  referable  to 
the  devisee's  having  or  not  having  issue  then  living,  and  the 
death,  when  it  occurs,  alone  ascertains  the  eflBcacy  of  the  ul- 
terior devise. 

The  distinction  in  the  mind  of  the  author  seems  to  be  that 
when  the  testator  speaks  of  the  death  as  an  uncertain  event, 
he  is  understood  as  referring  to  an  uncertainty  in  the  time 
of  its  occurrence,  whether  before  or  after  his  own  decease, 
but  when  the  uncertainty  is  apparent  in  the  form  of  the  ex- 
pression used,  and  is  referable  to  the  presence  or  absence  of 
issue  at  the  time  of  the  death,  the  contingency  is  determined 
solely  by  the  event  of  the  death,  whenever  it  may  happen. 

"  Possibly,"  he  continues,  in  further  elucidation  of  the  rule, 
"  when  there  is  a  gift  over,  if  any  members  of  a  class  die 
without  issue  to  the  survivors,  the  gift  over  must  take  effect, 
if  at  all,  before  the  time  when  the  survivors  are  to  be  ascer- 
tained." 

To  this  class  belong  the  cases  in  our  own  reports.  Biddle 
V.  Hoyt,  1  Ired.  Eq.,  159 ;  Webb  v.  Weeks,  3  Jo.,  279 ;  Vass  v. 
Freeman,  3  Jo.  Eq.,  321 ;  Hilliard  v.  Kearney,  Bus.  Eq.,  221 ; 
Murchison  v.  Whitted,  87  N.  C,  455,  while  to  the  former  class 
belong  Davis  v.  Parker,  69  N.  C,  271 ;  Burton  v.  Conigland, 
82  N.  C,  99 ;  Price  v.  Johnson,  90  N.  C,  572. 

The  first  of  the  three  last  mentioned  is  summarily  dis- 
posed of  as  coming  within  the  principle  decided  in  Hilliard 
V.  Kearney,  without  adverting  to  the  differences  between  them. 
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It  is,  moreover,  opposed  to  the  ruling  in  Jones  v.  SpaighJt^  1 
Car.  Law  Rep.,  supra,  where  the  words  following  a  devise  of 
land  to  the  testator's  nephew,  George  M.  Leach,  and  the  male 
heirs  of  his  body,  were:  "If  the  said  George  M.  Leach  dies 
without  leaving  lawful  issue,  as  aforesaid,  in  such  case  I  give 
the  said  lands  to  the  eldest  son  of  my  niece,  Mary  Spaight 
and  Col.  Spaight,  deceased." 

It  was  decided  that  "  the  devisor  intended  on  the  death  of 
G.  M.  Leach  without  leaving  issue,  then  living,  that  William 
Spaight  should  have  the  land."  Henderson,  J.,  who  deliv- 
ers the  opinion,  adding :  "  In  other  w^ords,  to  give  this  clause 
the  same  construction  as  if  applied  to  personal  estate,  for  cer- 
tainly the  reason  for  giving  it  a  different  construction  when 
applied  to  real,  from  that  which  it  receives  when  applied  to 
personal  estate,  fails  in  this  country."  This  will  was  made, 
as  well  as  the  decision  upon  it,  before  the  Act  of  1827. 

The  other  two  cases,  while  recognizing  the  principle  of  in- 
terpretation developed  in  HUliard  v.  Kearney,  do  not  fix  upon 
the  death  of  the  person  who  takes  the  prior  estate  as  the 
time  when,  if  ever,  the  ulterior  estate  is  to  vest,  but  the  one 
leaving  the  point  undetermined,  and  not  necessary  in  deter- 
mining the  appeal ;  and  the  other  ascertaining  the  time  of 
vesting  to  be  at  an  intermediate  period. 

It  is  difficult  to  reconcile  the  various  adjudications  upon 
the  subject,  and  to  lay  down,  in  definite  terms,  a  rule  of  con- 
struction which  will  have  the  effect  of  rendering  them  con- 
sistent with  each  other.  But  in  an  able  and  exhaustive  dis- 
cussion in  Cox  V.  Hogg,  2.  Dev.  Eq.,  121,  Hall,  J.,  in  a  sepa- 
rate opinion,  from  which  the  same  extract  is  taken  in  the 
dissenting  opinion  in  the  case  of  Galloway  v.  Carter,  at  this 
term,  thus  announces  the  conclusion  reached:  "  However, 
the  doctrine  seems  so  well  established  that  words  of  survi- 
vorship added  to  a  tenancy  in  common  are  so  construed  as 
to  prevent  a  lapse  and  become  inoperative  at  the  death  of 
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the  testator,  that  questions  of  that  description  may  be  con- 
sidered as  put  to  rest." 

So  remarks  Battle,  J.,  delivering  the  opinion  of  the  Court 
in  Vass  v.  Preemany  3  Jones  Eq.,  221 :  "  When  slaves  or  other 
personal  chattels  are  bequeathed  to  two  or  more  persons  im- 
mediately as  tenants  in  common,  with  a  limitation  over  to 
the  survivors  or  survivor  if,  or  in  case  that  one  or  more  of 
them  die,  it  is  settled  that  unless  a  contrary  intent  appears 
from  other  parts  of  the  will,  those  who  survive  the  testator 
will  take  absolutely,"  and  in  support  he  quotes  from  Jarman 
V.  Wills,  as  follows :  "  If  there  be  any  time  subsequent  to 
the  death  of  the  testator  to  which  the  period  of  survivorship 
can  be  referred,  as  for  instance,  the  death  of  a  tenant  for  life, 
or  the  time  when  the  property  is  to  be  divided,  that  will  be 
adopted  instead  of  the  death  of  the  testator,  unless  a  special 
intent  to  the  contrary  can  be  found  in  the  will." 
.  And  again,  "  Yet  when  there  is  another  point  of  time  to- 
which  such  dying  may  be  referred,  as  is  obvioudy  the  case 
when  the  bequest  is  to  take  effect  in  possession  at  a  period 
subsequent  to  the  testator's  decease,  the  words  in  question 
are  considered  as  extending  to  the  event  of  the  legatee  dying 
in  the  interval  between  the  testator's  death  and  the  period 
of  vesting  in  possession." 

In  Cambridge  v.  Renty  8  Ves.,  12,  cited  in  the  opinion  in 
HiUiard  v.  Kearney,  the  testator  bequeathed  a  sum  of  money 
to  his  sister  Martha,  which  was,  "  in  case  of  her  death,  to- 
devolve  upon  her  sister  Cornelia,  and  in  the  same  clause  a 
like  sum  to  Cornelia,  which  was  limited  over  in  the  same 
words  to  the  first  named  legatee.  Sir  William  Grant,  Mas- 
ter of  the  Rolls,  thus  expresses  himself  in  reference  to  the 
construction  of  the  will :  "The  words  in  which  the  bequest 
over  is  expressed  have  not  in  themselves,  nor  have  they  by 
construction  received  a  precise  and  definite  meaning  in 
which  they  must  be  uniformly  understood. 
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"  The  expression  itself  is  incorrect,  as  it  applies  words  of 
contingency  to  an  event  which  is  certain.  *  *  *  The 
testator  may  have  had  some  contingency  in  his  mind;  as 
that  the  legatee  was  dead  at  the  time  he  was  making  the 
will,  or  might  be  dead  before  his  own  death,  or  before  the 
legacy  should  be  payable,  and  then  the  inaccuracy  consists 
in  not  specifying  the  period  to  which  the  death  was  to  be 
referred.  He  might  have  meant  to  speak  generally  of  the 
death,  whenever  it  might  happen,  and  then  the  contingent 
or  conditional  words  must  be  rejected.  *  *  '  *  And  ac- 
cordingly in  every  instance  in  which  these  words  have  been 
used,  the  Courts  have  endeavored  to  collect  from  the  nature 
and  circumstances  of  the  bequest,  or  the  context  of  the  will, 
in  which  of  these  two  senses  it  is  most  likely  this  doubtful 
and  ambiguous  expression  was  employed." 

In  Ommaney  v.  Beran,  18  Ves.,  291,  a  gift  of  the  residue 
of  both  real  and  personal  estate  to  trustees  for  the  use  and 
benefit  of  Mrs.  Ann  Popplewell,  and  in  case  of  her  death  to 
be  equally  divided  between  the  children  of  William  White- 
hall, was  held  to  have  become  absolute  in  her,  she  having 
survived  the  testator.  There  is  here,  as  in  the  preceding 
case,  a  contingency  annexed  to  an  event  certain  to  take 
place,  but  uncertain  as  to  the  time  when  it  shall  occur. 

In  Clark  v.  Gouldy  7  Simons,  197,  a  bequest  of  personal 
estate  to  the  wife  for  life,  and  after  her  death  to  a  trustee,  in 
trust  to  apply  the  profits  for  the  support  of  six  nephews  and 
nieces,  superadding  that  "in  case  of  the  death  of  any  of  them, 
for  the  support  of  the  survivors,"  was  declared  to  have  ref- 
erence to  a  death  occurring  during  the  life  of  the  wife,  and 
at  her  death  to  become  absolute. 

There  is  reason  for  referring  to  the  testator's  death  as  the 
periodjat  or  before  which  a  gift  over  to  the  survivors  of  a  class, 
who  take  after  a  preceding  estate,  shall  take  effect  since  such 
as  then  come  within  the  descriptive  words,  only  become  enti- 
tled, and  the  share  of  any  dying  within  the  interval,  even  if 
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leaving  issue  would,  but  for  our  statute  which  prevents  a 
lapse,  be  cut  off.  The  Code,  §  2144.  Hence,  if  there  were 
such  issue,  survivorship  would  not  obtain  in  their  behalf, 
for  the  contingency  of  a  dying  without  issue  does  not  occur 
on  which  the  limitation  over  is  dependent. 
-  Under  the  Act  a  lapse  in  case  of  the  death  of  the  issue  of 
a  child  who  dies  before  the  testator,  leaving  issue  who  sur- 
vives the  testator,  cannot  take  place,  for  the  latter  is  put  in 
place  of  the  devisee  or  legatee,  and  succeeds  to  the  devise  or 
bequest,  so  that  it  becomes  unnecessary  to  insert  in  such  a 
clause  the  usual  provision  found  in  it,  that  if  the  party  dying 
leaves  issue,  such  issue  shall  take  the  estate  and  share  of  the 
deceased. 

Unless,  then,  the  gift  be  to  two  tenants  in  common,  with 
a  clause  of  survivorship,  which,  for  the  forcibly  reasons  given 
in  Hilliard  v.  Kearney,  confines  the  limitation  over  to  a  death 
occurring  in  the  testator's  lifetime ;  or  there  is  an  intent  ap- 
parent in  the  will  or  inferrible  from  its  other  provisions,  to 
restrict  the  contingent  event  to  the  testator's  life,  we  see  no 
sufficient  reasons  for  qualifying  the  words  "  dying  without 
issue,"  by  adding  what  he  does  not  say,  that  the  "  dying'^ 
must  be  before  he  dies  himself.  As  suggested  by  the  late 
Chief  Justice,  in  Hilliard  v.  Kearney ,  he  may  provide  for  the 
event  of  the  death  of  a  devisee  or  legatee  in  his  lifetime,  by 
making  a  new  will  or  a  codicil  to  the  other,  and  if  he  fails 
to  do  so,  the  statute  comes  in  and  makes  such  provision, 
when  the  devisee  is  his  child  and  leaves  issue  living  at  the 
testator's  death  who  succeeds  to  the  parent's  place  in  the 
will.  In  such  case,  no  lapse  is  possible,  and  the  reason  for  a 
construction  adopted  to  prevent  its  consequences  fails. 

The  true  principle  which  runs  through  all  the  cases,  is  to 
ascertain  the  intent  of  the  testator,  gathered  from  the  will 
itself  and  all  its  provisions,  and  to  give  the  instrument  an 
interpretation  which  will  effectuate  that  intent. 
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The  testator,  in  the  will  before  us,  limits  the  property  to 
one  son  upon  the  death  of  the  other  without  issue,  and  with 
no  other  qualifying  restrictions.  How  then,  by  construc- 
tion, can  such  a  restriction  as  requires  the  death  to  occur 
before  the  death  of  the  testator  be  introduced  into  the  clause 
and  it  be  made  to  speak  what  the  testator  has  not  said  ?  Does 
not  the  testator  intend  that  Andrew  shall  have  all  if  Rich- 
mond dies,  and  whenever  he  dies  with  no  child  to  succeed 
him  ?  Why  should  his  estate  become  absolute  if  he  dies 
just  before,  and  be  defeasible  if  he  dies  just  after  the  testa- 
tor's death,  and  in  each  case  childless? 

Annex  the  explanatory  words  of  the  statute,  (and  the  will 
construed  in  HUliard  v  Kearney  was  made  in  1775,  long  be- 
fore the  enactment,)  so  that  it  will  read :  Should  Richmond 
die  without  a  bodily  heir,  "  not  having  such  heir  living  at 
iihe  time  of  his  death ;"  can  there  be  any  serious  doubt  as  to 
the  meaning  of  the  clause,  and  especially  when  the  act  de- 
clares that  the  ulterior  limitation  shall  then  take  effect?  If 
it  ties  up  the  contingency  to  the  death,  as  an  independent 
fact,  so  as  to  avoid  too  remote  a  limitation  under  former 
rulings,  why  should  it  not  equally  exclude  an  interpretation 
which  refers  to  an  earlier  period  for  the  vesting  ? 

Without  disturbing  the  ruling  in  HiUiard  v.  Kearney,  the 
cogent  reasons  for  which  are  presented  in  the  able  opinion 
iis  applicable  to  a  tenancy  in  common,  we  are  of  opinion 
that  the  limitation  over  is  valid,  and  the  judgment  below 
must  be  reversed  for  error,  and  a  new  trial  be  granted. 
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BENJAMIN  F.  BRADDY  and  wife  v.  R.  T.  HODGES. 

Arrest — Resistance  to  Officer — Force  in  defence  of  Property — 

Trespass — False  ImprisonTnent, 

1.  The  rule  that  one  may  rightfully  use  such  force  as  may  be  necessary 

for  the  protection  of  his  person  or  property  is  subject  to  the  mod- 
ification that  he  shall  not,  except  in  extreme  cases,  do  great  bodily 
harm  or  endanger  human  life. 

2.  This  general  rule  is  much  more  restricted  when  the  force  is  attempted 

to  be  employed  in  the  protection  of  property  which  is  sought  to 
be  seized  by  an  o^^cer  armed  with  legal  process. 

8.  Where  an  officer  having  in  his  hand  a  requisition  duly  issued  com- 
manding him  to  seize  certain  property  was  violently  assaulted 
with  a  deadly  weax>on  by  a  person  not  a  party  to  the  action  who 
was  in  possession  and  claimed  the  property  in  controversy,  took 
the  property  described  in  the  requisition,  arrested  the  assailant, 
carried  her  forthwith  to  the  jail  and  confined  her  therein  until  he 
could  procure  a  warrant  for  her  arrest,  using  no  more  force  than 
was  necessary  therefor;  Held,  that  he  had  not  exceeded  his  au- 
thority. 

This  is  a  civil  action,  which  was  tried  before  Avery,  /., 
at  February  Term,  1887,  of  Beaufort  Superior  Court. 

There  was  a  verdict  for  the  defendant,  and  from  the  judg- 
ment rendered  thereon  the  plaintiffs  appealed. 

The  plaintiff's,  Benjamin  F.  Braddy  and  wife  Wealthy,  bring 
their  action  against  the  defendant  Robert  F.  Hodges,  Sheriff 
of  Beaufort  County,  to  recover  compensation  in  damages  for 
an  alleged  unlawful  arrest  and  imprisonment  of  the  feme 
plaintiff  by  one  M.  J.  Fowler,  his  deputy,  in  which  the  de- 
fendant after  the  arrest  personally  participated.  The  defend- 
ant denies  the  cause  of  action  set  out  in  the  complaint  and 
avers  that  the  arrest  and  temporary  detention  were  in  the 
exercise  of  lawful  authority. 

Upon  issues  eliminated  from  the  pleadings  and  sub- 
mitted to  the  jury,  they  find  in  substance  that  both  the  arrest 
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by  the  deputy  and  the  imprisonment  in  the  county  jail  were 
lawful,  and  that  the  deputy  did  not  purposely  or  maliciously 
use  more  force  than  was  necessary  in  making  the  arrest  or 
detaining  the  said  Wealthy  in  custody.  Judgment  being 
rendered  upon  the  verdict  the  plaintiffs  appealed. 

Upon  the  trial  it  appeared  that  one  Mary  Singleton,  in  a 
civil  action  instituted  against  John  H.  Archbell  on  April 
5th,  1886,  and  supported  by  her  affidavit  in  the  required 
form,  sued  out  a  requisition  directed  to  the  SheriflF  and  com- 
manding him  to  take  from  said  Archbell  a  certain  hog  and 
deliver  it  to  the  plaintiff  Mary  Singleton,  and  in  the  execution 
of  this  order,  placed  in  the  hands  of  the  deputy,  the  arrest 
was  made. 

It  is  only  necessary  to  state  such  of  the  testimony  as  re- 
lates to  the  arrest  and  detention,  and  that  of  the  feme  pain- 
tiff  was  to  this  eflFect : 

"  Fowler  came  to  the  door,  pulled  out  some  papers,  pushed 
them  at  Archbell  and  asked  where  was  that  hog."     Wit- 
ness told  hioi  it  was  not  Archbell's  but  hers ;  he  then  went 
to  the  pen  and  witness  followed  with  the  pistol ;  he  ordered 
a  darkey  to  take  the  hog ;  he  pushed  witness  and  witness 
pushed  him ;  he  ordered  Gordon  to  take  hold  of  witness 
who  held  up  the  pistol  in  her  left  hand  to  shoot  the  hog, 
then  being  lifted  up;  he  ordered  Gorden  to  take  hold  of 
witness,  but  did  not  get  the   pistol   away   until    Fowler 
helped  him ;  Fowler  took  witness  by  one  hand  and  pulled 
witness  with  the  other  to  the  gate  ;  he  took  witness  to  jail ; 
Hodges  came  and  witness  was  carried  to  jail  and  he  kept 
her  locked  up  in  a  room  up  stairs  for  about  an  hour,  when 
she  was  removed  to  the  court  house ;  her  arm  was  bruised 
and  she  rendered  nervous,  from  which  she  has  not  yet  re- 
covered. 

The  deputy  Fowler  testified,  that  having  the  warrant  he 
called  at  the  house  and  told  Archbell  he  had  come  after  the 
hog,  who  answered  "  you  can't  get  him."    Thereupon  Mra 
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Braddy  came  out  and  swore  that  witness  should  not  have 
him.  She  was  very  angry.  Witness  went  to  pen,  and  she 
drew  a  pistol  and  presented  it  at  witness  cocked,  loaded  and 
capped.  She  presented  it  at  him,  but  did  not  advance.  Wit- 
ness grabbed  her  and  wrenched  the  pistol  out  of  her  hand, 
and  told  her  she  would  have  to  go  before  Justice  Wilkinson. 
She  pulled  back  and  cursed  violently.  Then  he  brought  her 
to  jail  and  delivered  her  to  the  Sheriff,  who  locked  her  up 
in  the  debtors'  room  for  about  a  half  hour.  He  acted  in  good 
faith,  employing  no  more  force  than  w^as  necessary  in  over- 
coming her  resistance,  in  doing  which  and  in  wresting  the 
weapon  from  iier  hand,  which  had  to  be  quickly  done,  he 
may  have  sprained  her  wrist.  That  morning  Archbell  had 
claimed  the  hog,  and  was  advised  by  witness  to  give  him 
up. 

Mr.  W,  B.  Rodman,  Jr.,  for  the  plaintiff. 
Messrs,  Oeo.  H.  Broivjiy  Jr,,  and  J,  H,  Smally  for  the  de- 
fendant. 

Smith,  C.  J.,  (after  stating  the  case).  We  cite  from  the 
evidence  given  by  the  parties  as  to  what  occurred  and  omit 
that  of  others,  which  is  mainlj'  corroborative,  so  that  it  may 
be  seen  how,  upon  its  different  aspects,  the  jury  were  in- 
structed, and  the  pertinency  and  correctness  of  the  law  given 
in  the  charge. 

After  the  seizure  of  the  hog  under  the  warrant,  the  exhib- 
its accompanying  the  proceeding  show  an  affidavit  made  by 
Archbell  disclaiming  property  in  the  hog,  and  another  made 
by  the  feme  plaintiff  asserting  her  right  thereto,  upon  the  sub- 
mission of  which,  at  her  instance,  she  was  substituted  and 
made  defendant  in  place  of  said  Archbell,  and  the  action  there- 
after proceeded  against  her.  This  is  adverted  to  for  the  pur- 
pose of  showing  a  method  of  redress  open  to  her,  if  wrong, 
without  a  resort  to  a  violent  resistance  to  the  officer,  carried  so 
21 


322  IN  THE  SUPREME  COURT. 

BRADDT  V,   HODOES. 

far  as  to  put  his  life  in  apparent  peril.  We  do  not  find  it 
necessary  to  enquire  whether,  in  a  precept  directing  the 
seizure  of  a  specific  article  of  property,  the  title  to  which  is 
in  dispute,  and  which  is  taken  into  custody  under  judicial 
mandate  for  its  preservation  pending  litigation,  and  for  su^ 
render  to  the  party  who  shall  thereafter  be  shown  to  have  the 
title,  can  be  lawfully  resisted  by  one  upon  his  assertion  of 
ownership,  and  who  may  turn  out  to  be  the  owner,  since,  if 
this  right  did  exist,  it  has  limits  which  have  been  greatly 
exceeded  by  the  feme  plaintiff's  conduct,  and  she  has  made 
herself  an  aggressor. 

Assuming  that  the  hog  belonged  to  the  feme  plaintifi^,  and 
that  she,  and  not  Archbell,  were  in  legal  possession  at  the 
time,  it  was  under  a  claim  of  property,  asserted  under  the 
law  by  the  said  Mary  Singleton,  and  the  deputy  was  doing 
what  the  writ  commanded  him  to  do  in  making  the  seizure, 
when  the  feme  plaintiflf  encountered  him  at  the  pen,  and,  as 
the  deputy  testifies,  in  great  anger  swore  that  he  should  not 
get  the  hog,  and  at  the  same  time  presented  a  pistol,  cocked, 
loaded  and  capped,  at  him,  thus  endangering  his  life;  and 
then  it  was  that  her  person  was  seized,  she  resisting,  and 
carried  to  jail,  and  a  warrant  of  arrest  obtained.  The  oflBcer 
could  not  do  less,  under  the  circumstance,  nor  can  he  be 
held  civilly  liable  for  doing  thus  ? 

It  is  not  an  attempt  to  take  the  property  from  her  person, 
but  in  her  presence  and  in  obedience  to  the  process  in  his 
hands,  and  there  are  reasonable  limits  within  which  force 
may  be  exercised  in  defence  of  property,  even  when  one  with 
no  authority  attempts  to  get  possession,  and  they  must  be 
narrower  in  case  of  an  oflicer  armed  with  legal  process,  and 
<5ertainly  life  cannot  be  taken  or  put  in  great  peril  in  resist- 
ing the  seizure. 

The  law  is  very  clearly  stated  by  Gaston,  J.,  in  these 
words :  "  When  it  is  said  that  a  man  may  rightfully  use  as 
much  force  as  is  necessary  for  the  protection  of  his  person  or 
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property,  it  should  be  recollected  that  this  rule  is  subject  to 
this  most  important  modification,  that  he  shall  not,  except 
in  extreme  cases,  endanger  human  life  or  do  great  bodily  harm" 

And  again :  ''  So  it  is  clear  that  if  one  man  deliberately 
kills  another  to  prevent  a  mere  trespass  on  his  property — 
whether  that  trespass  could  or  could  not  be  otherwise  pre- 
vented— he  is  guilty  of  murder."  State  v.  Morgany  3  Ired., 
186-193. 

Our  statute  regulates  proceedings  to  be  had  upon  an  ar- 
rest of  one  engaged  in  committing  a  breach  of  the  peace,  and 
this  seems  to  have  been  strictly  preserved,  and  without  un- 
reasonable delay.     The  Code,  §  1130. 

It  must  be  declared  that  there  is  no  error,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


GEORGE  M.  ROSE,  Receiver,  v.  W.  B.  BAKER  et  al. 

Appeai; — Motion  to  Dismiss — Proceedings  Supplemental  to  Exe- 
cution, 

1.  A  motion  to  dismiss  an  appeal  because  the  appellant  has  not  complied 

with  the  requirements  of  the  Statute  and  the  Rules  of  Court  in  re- 
spect to  the  manner  of  perfecting  an  appeal,  must  be  made  at  or 
before  entering  upon  the  hearing  of  the  cause. 

2.  If  the  judgment  from  which  the  appeal  is  taken  be  in  favor  of  a  co- 

defendant  of  the  appellant,  the  latter  should  serve  the  required 
notices  and  case  upon  such  co-defendant,  as  he  thereby  becomes 
the  adverse  party. 

8.  The  legal  effect  of  granting  a  restraining  order,  or  the  appointment 
of  a  Receiver  in  proceedings  supplemental  to  execution,  is  to  vest 
the  receiver  with  the  property  and  effects  of  the  judgment  debtor 
from  the  time  of  the  filing  of  the  orders,  and  disables  the  debtors 
from  transferring  the  title  thereto. 
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This  is  a  civil  action  which  wcis  tried  before  Boykin,  J., 
at  May  Term,  1886,  of  Cumberland  Superior  Court. 

In  the  course  of  proceedings  supplementary  to  execution, 
the  Court  appointed  a  receiver  and  made  an  order  forbid- 
ding the  defendants' judgment  debtors,  respectively,  to  make 
any  transfer  or  other  disposition  of  their  property  not  ex- 
empt from  execution,  as  homestead  or  personal  property 
exemption,  and  all  interference  therewith  as  allowed  by  the 
statute,  (The  Code^  §  494).  Nevertheless,  pending  this  ac- 
tion of  the  receiver  to  subject  certain  assets  of  the  defend- 
ants to  the  satisfaction  of  the  judgment,  the  feme  defendant, 
who  was  a  "freeholder,"  and  her  husband,  who  is  also  a  de- 
fendant, undertook  and  purported,  in  disregard  of  this  order, 
to  surrender  to  the  defendant  Buie  certain  notes  due  from 
him  to  the  feme  defendant  and  to  discharge  a  mortgage  of 
land  securing  these  notes. 

The  Court  gave  judgment  in  favor  of  the  plaintiflF,  direct- 
ing a  sale  of  the  mortgaged  property  to  satisfy  and  discharge 
the  notes  so  secured  by  it,  and  directed  that,  of  the  proceeds 
of  the  sale,  the  receiver  should  pay  to  the  feioie  defendant 
four  hundred  and  forty-five  dollars  as  part  and  balance  of 
her  personal  property  exemption. 

The  defendant  Buie  excepted  to  and  appealed  from  so 
much  of  the  judgment  as  directed  such  payment  to  be 
•  made  to  the  /erne  defendant,  claiming  that  this  part  of  the 
fund  should  be  directed  to  be  paid  to  him,  inasmuch  as  the 
feme  defendant  had  transferred  and  surrendered  the  notes  to 
him  and  discharged  the  mortgage  of  the  land,  as  above 
indicated. 

Mr.  K  W,  Ray,  for  the  plaintiff. 

Messrs,  R.  P.  Buxton  and  Z).  Rose,  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case).  The  exception  can- 
not be  sustained.  The  defendants  undertook,  in  disregard 
of  the  express  order  of  the  Court,  forbidding  them  to  make 
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any  transfer  of  the  property  or  in  any  way  to  interfere  with 
it,  to  discharge  the  debts  and  mortgage  mentioned,  while 
the  plaintiff  was  seeking  to  subject  the  notes  to  the  pay- 
ment of  the  judgment  of  the  plaintiff  in  the  proceedings 
supplementary  to  the  execution.  The  defendants  could  not 
thus  discharge  the  notes  and  mortgage — their  action  in  this 
respect  was  wholly  ineffectual,  because  the  statute,  (77i€  CodCy 
§§  494,  495,)  coupled  with  the  order  of  the  Court,  had  the 
effect  to  prevent  them  from  transferring  the  title  to  the  land 
and  discharging  the  notes  or  changing  the  condition  of  the 
same. 

It  was  competent  for  the  Court  to  order  a  sale  of  the  land 
to  pay  the  notes,  and  to  apply  the  fund  arising  therefrom 
without  regard  to  what  the  defendants  had  so  undertaken 
to  do.  The  very  purpose  of  the  statute  is  to  disable  the 
judgment  debtor  as  to  his  property,  and  thus  prevent  him 
from  making  a  sale,  transfer  or  other  disposition  thereof.  It 
would  be  to  a  great  extent  nugatory,  if  it  had  not  such  effect. 
The  remedy  by  attachment  for  contempt  against  the  de- 
fendant for  failure  to  observe  the  order  of  the  Court  would, 
at  most,  only  be  partial,  and  might  fail  to  afford  the  credi- 
tor just  protection.  Indeed,  the  statute  vests  the  receiver  in 
this  and  like  cases  with  the  property  and  effects  of  the  judg- 
ment debtor  from  the  time  of  the  service  of  the  restraining 
order,  and  if  there  be  no  such  order,  then  from  the  time  of 
the  filing  and  recording  of  the  order  for  the  appointment  of 
the  receiver 

The  appellant,  therefore,  did  not  have  any  estate  or  inter- 
est in  the  land,  or  any  interest  in  the  fund  arising  therefrom, 
not  subject  to  be  applied  to  the  payment  of  the  notes  secured 
by  the  mortgage ;  nor,  so  far  as  appears  from  any  pleading 
or  other  proceeding,  was  he  entitled  to  have  the  part  of  the 
fund  devoted  by  the  judgment  to  the  payment  of  the  bal- 
ance of  the  personal  property  exemption  of  the  feme  de- 
fendant. 
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It  is  suggested,  in  the  case  stated  on  appeal,  that  after  the 
judgment  appealed  from  was  entered,  and  after  the  appeal 
was  taken,  the  feme  defendant "  transferred  "  so  much  of  the 
judgment  as  is  in  her  favor  to  the  defendant,  but  of  this  mere 
suggestion  we  can  take  no  notice,  because  such  assignment 
is  not  made  to  appear  by  any  proper  motion  or  proceeding. 

It  seems,  from  the  case  stated  on  appeal,  that  the  appellee 
plaintiff  objected  and  excepted  to  the  judgment  in  favor  of 
the  feme  defendant,  but  he  did  not  appeal,  and  his  excep- 
tion is  not,  therefore,  before  us  and  we  cannot  consider  or 
take  notice  of  it.  It  has  no  proper  place  in  the  transcript 
of  the  record  of  this  appeal. 

The  appellant,  in  effect,  appealed  only  from  so  much  of 
the  judgment  as  was  in  favor  of  his  co-defendant  feme  soU^ 
but  he  failed  to  give  her  notice  of  his  appeal,  nor  did  he 
serve  his  statement  of  the  case  on  appeal  on  her .  as,  r^u- 
larly,  he  should  have  done. 

As  to  the  judgment  complained  of,  she  was  the  adverse 
party  and  entitled  to  notice.  As  such  notice  was  not  given, 
she  might  have  moved  in  apt  time  to  dismiss  the  appeal  as 
to  herself,  upon  the  ground  that  no  notice  of  it  was  given. 
Indeed,  she  did  move  to  dismiss  it  after  the  argument  on 
the  merits  had  begun,  but  it  was  then  too  late.  The  rule  of 
practice  of  this  Court,  (Rule  2,  §  6,)  prescribes  that  "  A  mo- 
tion to  dismiss  an  appeal  for  non-compliance  with  the  re- 
quirements of  the  statute  in  perfecting  an  appeal,  must  be 
made  at  or  before  entering  upon  the  trial  of  the  appeal  upon 
its  merits,  and  such  motion  will  be  allowed,  unless  such 
compliance  be  shown  in  the  record,  or  a  waiver  thereof  appear 
therein,  or  such  compliance  is  dispensed  with  by  a  writing 
signed  by  the  appellee  or  his  counsel  to  that  effect." 

The  statutory  provisions  to  which  this  rule  applies  are 
modified  to  some  extent,  but  not  so  as  to  affect  this  case,  by 
the  statute,  (Acts  1887,  ch.  121.) 

Affirmed. 
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L.  SIMON  et  al.  v.  8.  H.  MANNING. 

Evidence — Res  Gestsp. 

1*  When  act  is  competent  evidence,  what  the  actor  says  while  doing  it, 
qualifying  or  explanatory  of  it  is  admissible  as  part  of  the  res 
gestce ;  but  where  the  declarations  are  merely  narrative  of  a  past 
occurrence  they  are  not  admissible. 

d.  The  admissions  made  by  one  in  possession  of  property,  in  respect  to 
his  ownership  thereof,  to  an  officer  who  is  about  to  seize  it  under 
execution  are  competent  against  him  upon  the  trial  of  an  issue  in- 
volving the  title. 

8.  But  such  admissions  cannot  be  proved  by  the  unsworn  declarations 
of  the  person  to  whom  they  were  made. 

This  is  a  civil  action,  which  was  tried  before  Connor^  J., 
at  January  Term,  1887,  of  New  Hanover  Superior  Court. 

The  defendant,  Sheriff  of  New  Hanover  County,  having 
in  his  hands  an  execution  against  L.  G.  Cherry,  seized  and 
sold  a  stock  of  goods  as  his  property,  for  which  the  plaintiffs 
claiming  title  bring  this  action  to  recover  damages.  The 
only  question  made  at  the  trial  was  as  to  the  ownership  of 
the  goods. 

The  said  L.  G.  Cherry,  examined  as  a  witness  for  the  plain- 
tiffs, testified  among  other  things,  that  one  C.  H.  Strode,  then 
a  deputy  of  the  defendant  and  since  deceased,  came  to  the 
store  to  make  the  levy  when  he  was  informed  by  the  witness, 
who  forbade  his  levying,  that  the  goods  were  not  his  but  be- 
longed to  his  wife,  one  of  the  plaintiffs  under  whom  the 
others  claim ;  that  the  deputy  left  and  consulted  with  the 
attorney  of  the*plaintiffs  in  the  execution,  by  whom  he  was 
directed  to  return  and  seize  the  goods,  which  he  did,  closing 
up  the  store  in  which  they  were.  This  evidence  was  intro- 
duced without  objection  from  the  defendant. 

To  meet  this  testimony  the  defendant,  among  other  wit- 
nesses, introduced  one  W.  H.  Shaw,  the  Deputy  Sheriff  who 
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had  charge  of  the  office  in  the  defendant's  absence,  and  who 
had  placed  the  execution  in  the  hands'  of  Strode  and  in- 
structed him  to  levy  upon  the  stock  then  in  possession  of  L. 
G.  Cherry.  The  witness  having  in  answer  to  an  inquiry,  if 
he  had  delivered  the  writ  to  the  other  deputy  to  be  executed, 
said  that  he  did.  Defendant's  counsel  proposed  to  ask  this 
further  question  :  "  What  did  Strode  state  to  you  touching 
the  execu*;ion  when  he  returned  it?"  To  this  question  the 
plaintiff  objected,  because  Strode  was  dead,  and  the  defend- 
ant proposed  to  introduce  a  statement  of  his,  in  evidence, 
made  in  the  alsence  of  the  plaintiffs.  His  Honor  asked  the 
olyect  of  this  question,  and  the  defendant's  counsel  replied, 
that  he  proposed  to  show  by  the  witness  that  Strode  in  mak- 
ing his  return  to  the  execution  came  direct  from  Cherry  to 
witness  and  said  that  L.  G.  Cherry  did  not  state  that  the 
property  was  his  wife's,  the  said  Mrs.  Mary  P.  Cherry,  but 
asked  that  his  exemption  should  be  laid  off,  thus  exercising 
a  right  of  ownership  over,  and  claiming  the  property  to  be 
his  own.  And  the  defendant  claimed  that  this  return  or 
declaration  of  Strode's  was  admissible  upon  four  grounds: 

1.  Because  the  plaintiffs  had  opened  the  door  to  its  admis- 
sion by  introducing  the  transaction  and  statement  made  by 
and  between  L.  G.  Cherry  and  the  said  Strode,  alove stated, 
in  evidence  and  that  this  was  but  a  continuance  of  the  same 
transaction. 

2.  To  contradict  the  said  statements  of  L.  G.  Cherry  so 
made  as  above  stated. 

3.  To  corroborate  the  witness,  W.  H.  Shaw,  then  on  the 
stand,  in  his  statement  as  to  what  he.did  in  consequence  of 
the  return  made  to  him  by  Strode.  * 

4.  That  they  were  admissible  as  a  part  of  the  "  res  gesiseJ^ 
His  Honor  then  asked  the  witness  how  far  it  was  from 

Cherry's  store  to  where  witness  was,  and  upon  witness  reply- 
ing that  it  was  about  two  blocks  and  a  half,  his  Honor  said 
that  the  declarations  were  not  a  part  of  the  "  res  gedscj^  and 
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ruled  out  the  answer  to  the  said  question.  To  which  the 
defendant  excepted.  The  witness  then  stated  that  in  conse- 
quence of  what  Strode  said  to  him  he  summoned  three  ap- 
praisers to  lay  off  Cherry's  personal  property  exemption ;  but 
the  said  exemption  was  never  laid  off,  because  L.  G.  Cherry 
approached  him  about  two  hours  after  he  had  summoned 
the  appraisers  and  told  the  witness  that  he  had  concluded 
not  to  claim  his  exemption. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and,  from 
the  judgment  rendered  thereon,  the  defendant  appealed. 

Mi\  Jno.  D.  Bellamy,  for  the  plaintiffs. 
Mr.  Tho8.  W  Siraiige,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  The  offer  was  to 
prove  that  L.  G.  Cherry  did  not,  as  he  himself  testified,  deny 
that  he  owned  the  goods  in  his  charge  and  assert  that  they 
belonged  to  his  wife,  but,  on  the  contrary,  demanded  that 
his  exemptions  should  be  laid  off,  thus  exercising  a  right  of 
ownership  of  them.  The  testimony  itself  was  perfectly 
competent  in  contradiction  of  the  statement  of  L.  G.  Cherry, 
for  it  was  but  a  different  version  of  what  passed  between 
him  and  the  officer  when  the  latter  came  to  make  levy  under 
the  writ.  Had  any  one  else  been  present  and  heard  the 
conversation  that  passed  between  the  parties,  he  would  have 
been  permitted  to  testify  to  it.  But  the  proposal  was  to 
prove  it  by  the  unsworn  declaration  of  the  deputy,  made  to 
the  other  deputy,  after  his  return  from  the  store.  This  was 
clearly  inadmissible,  since  testimony  comes  to  the  jury  under 
the  sanction  of  an  oath,  and  this  assurance  of  the  verity  of 
the  testimony  is  wanting,  and  the  law  imperatively  demands 
it  when  witnesses  give  their  evidence.  The  cases  cited  in 
the  brief  of  defendant's  counsel  are  mostly  to  the  effect  that 
when  part  of  a  conversation  is  given  in,  the  party  against 
whom  it  operates  has  a  right  to  have  all  of  it  heard.     Its 
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admissibility  is  defended  upon  the  further  ground  that  the 
words  spoken  accompany  the  official  act  of  levying  the  exe- 
cution and  form  part  of  the  res  gesUe,  and  for  this  is  cited 
the  case  of  Orandy  v.  McPheraoUy  7  Jones,  347. 

It  is  undoubtedly  a  rule,  that  what  one  says  while  doing 
an  act,  receivable  in  evidence,  qualifying  and  explaining 
the  act,  becomes  a  part  of  it  and  may  be  shown,  and  such  is 
the  principle  of  this  decision,  and  the  ruling  goes  no  further. 
The  point  in  the  case  was  the  alleged  levy  upon  a  store,  and 
a  witness  swore  that  he  saw  the  defendant  go  to  the  cabin 
where  the  store  was,  about  that  time,  and  that  he  came  thence 
to  witness  in  the  field  and  engaged  him  to  take  the  custody 
of  the  store.  This  testimony  was  given  after  the  endorsed 
levy  upon  the  writ  had  been  shown.  The  Court  declared 
the  exception  to  the  testimony  untenable,  and  says:  "The 
visit  to  the  cabin  and  the  contract  with  the  witness  for  the 
future  care  of  the  store  '  were  facta  fit  and  proper  to  be 
proved.'  The  latter,"  continues  the  opinion,  "  could  only  be 
proved  by  the  words  used  between  the  parties,  and  the  for- 
mer would  be  shorn  of  much  of  its  significance  and  weight, 
urdeas  accompanied  by  the  declarations  explanatory  of  its  object. 
The  whole  conversation,  therefore,  between  defendant  and 
witness  McCoy  was  competent  as  part  of  the  res  gesUe,  The 
declarations  received  were  an  essential  part  of  the  proceed- 
ing in  making  the  levy  under  the  writ,  and  were  admissible 
for  the  same  reason  that  the  act  itself  was,  and  to  give  it 
meaning  and  character." 

The  rule  is  stated  with  great  clearness  by  Greenleaf  in 
the  first  volume  of  his  excellent  treatise  on  the  law  of  evi- 
dence, §  108,  thus :  "  His  declarations  made  at  the  time  of  the 
transaction  and  expressive  of  its  character,  motive,  (W  object,  are 
regarded  as  verbal  acts  indicating  a  present  purpose  and  inieniion^ 
and  are  therefore  admitted  in  proof  like  any  other  material 
facts." 
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Again,  in  §  10,  he  further  observes,  "that  where  declara- 
tions oflFered  in  evidence  are  merely  narrcUive  of  a  past  oc- 
currence (the  italics  are  the  author's)  they  cannot  be  received 
as  proof  of  such  occurrence." 

So,  when  the  declarations  of  one  in  possession  of  land 
were  oflFered  to  show  the  extent  of  his  title  under  a  deed^ 
and  that  a  fee  passed  were  refused,  the  Court  upon  a  review 
of  the  exception  to  the  exclusion,  said:  "The  acts  and 
declarations  accompanying  possession  in  disparagement  of 
the  declarants'  title,  or  otherwise  qualifying  his  possession, 
are  received  as  part  of  the  res  gestWy"  and  the  citation  from 
Greenleaf,  as  to  the  declarations  that  are  subsequent  and 
narrative  merely,  are  reiterated  in  Roberts  v.  Roberts,  82  N. 
a,  29. 

Brought  to  the  test  of  the  rule  thus  established,  the  decla- 
ration  of  the  deceased  deputy,  as  to  what  occurred  at  the 
store  and  what  was  said  by  the  witness  Cherry,  were  prop- 
erly rejected,  inasmuch  as  it  was  but  a  statement  or  narra- 
tive of  what  had  passed,  and  cannot  be  received  as  evidence 
of  the  fact,  except  it  reaches  the  jury  through  swo^in  wit- 
nesses Undoubtedly  the  deceased  could  have  testified  upon 
the  matter  because  it  had  been  given  in  evidence  by  the 
plaintiflT,  but  not  what  the  deceased  said  it  was,  no  more 
since  his  death  than  if  he  were  living.  The  words  are  not 
associated  with  the  act  of  the  officer  and  explanatory  of  it, 
for  the  levy  is  not  disputed  and  as  such  needs  no  explana- 
tion. 

There  is  no  error,  and  the  judgment  is  aflfirmed. 

Affirmed. 
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PRESTON  GUMMING  &  E.  J.  LILLY,  Partners.  &c.  v.  D.  D. 

BARBER. 

Contract — Evidence — Issues — Insurant — AssignrneiiL 

1.  Where  parties  reduce  their  entire  afcreement  to  writing,  wheth^ 

under  seal  or  not,  parol  evidence  will  not  be  admitted  to  alter  it 
unless  for  fraud  or  mistake;  but  if  the  whole  contract  is  not  put 
in  writing,  or  if  the  instrument  is  ambiguous  in  meaning,  parol 
evidence  is  admissible,  not  to  contradict  but  to  make  plain  the 
agreement  of  the  parties. 

2.  A  declaration  of  a  party  to  such  agreement,  expressive  of  his  under- 

standing of  it,  is  competent  against  his  assignee,  though  made 
prior  to  the  assignment. 

8.  It  appearing  that  the  written  contract  is  uncertain  in  its  terms,  it  is 
proper  to  submit  to  the  jury  an  issue  as  to  the  agreement  between 
the  parties. 

4.  The  submission  of  irrelevant  or  immaterial  issues  to  the  jury  is  not. 

will  not,  warrant  a  new  trial,  where  it  cannot  be  seen  that  the 
appellant  was  prejudiced  thereby. 

5.  Where,  in  a  lease  of  a  mill  and  fixtures,  it  was  stipulated  that  the 

lessee  should  insure  the  property  for  a  fixed  sum  in  the  name  and 
for  the  benefit  of  the  lessor,  and  that  upon  the  destruction  of  the 
property  by  fire  the  lessee  had  the  option  to  rebuild — in  which 
event  be  entitled  to  the  insurance  money— or  pay  a  certain  sum 
as  the  value  of  the  property,  and  the  property  was  destroyed,  and 
the  lesHee  offered  to  rebuild  if  the  insurance  money  was  paid  to 
him,  but  the  lessor  refused  to  do  so  until  the  rebuilding  was  com- 
plete; Heldy  that  the  lessee  was  discharged  from  liability  on  his 
contract. 

Civil  action,  tried  brfore  Clark,  J.,  at  Fall  Term,  1886,  of 
the  Superior  Court  of  Nkw  Hanover. 

The  plaintiffs  claimed  as  assignees  of  W.  F.  Monroe,  and 
alleged  that  on  the  27th  of  December,  1882,  the  said  Monroe 
and  the  defendant  Barber  entered  into  a  written  contract  as 
follows : 

"  That  I,  the  said  W.  F.  Monroe,  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  S1,000  to  me  in  hand  paid  by  the 
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said  D.  D.  Barber,  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  do  rent  or  lease  unto  the  said  Barber 
my  saw  mill,  grist  mill  and  shingle  machine  *  *  *  for  a 
term  of  twelve  month.  *  *  *  Said  Barber  is  to  have  full 
right  to  use  this  property  to  saw  lumber,  Ac,  *  *  *  but 
must  keep  all  in  good  order,  must  put  up  the  grist  mill,  Ac, 
*  *  *  and  furnish  a  new  8-inch  4-ply  belt  (and  other  things, 
naming  them,)  at  the  expiration  of  the  lease.  Said  Barber 
is  to  have  mill  and  iSxtures  insured  in  Monroe's  favor  for  at 
least  $1,500  in  some  good  and  reliable  company,  and  the  said 
Barber  is  to  pay  for  this  insurance,  and  give  the  policy  to 
Monroe  or  his  agent.  (Interlined  as  follows  :  Mill  is  valued 
at  $5,000;  should  a  total  loss  occur.  Barber  makes  good  the 
difference  or  replaces  mill  as  good.) 

"  We,  the  said  Monroe  and  Barber,  do  agree  to  each  select 
one  man,  and  those  to  select  the  third,  to  examine  this  prop- 
erty and  to  ascertain  its  true  present  condition ;  and  the  said 
Barber  does  hereby  covenant  and  agree  to  retur;i  this  prop- 
erty and  machinery  in  as  good  repair  and  condition  as  he 
receives  it,  or  make  good  the  deficiency  in  money  of  legal 
tender.  The  said  D.  D.  Barber  is  to  bear  all  losses  by  fire  or 
other  accidents  which  may  occur,  and  the  said  W.  F.  Monroe 
takes  no  risk  whatever,  nor  in  any  event  is  he  to  sustain  any 
losses.     *     *     *    Value  of  mill  $5,000." 

Signed  by  the  parties. 

It  was  alleged,  in  substance,  that  it  was  agreed  that  the 
true  value  of  the  mill  property  was  $5,000,  and  in  case  of 
fire  Barber  should  either  replace  the  property  in  as  good  con- 
dition as  before,  or  else  pay  the  difference  between  the  sum 
insured  ($1,500)  and  the  agreed  value  ($5,000). 

There  was  a  second  cause  of  action,  not  material  to  be  sta- 
ted, as  there  is  no  exception  relating  thereto. 

The  defendant  admitted  that  there  was  a  written  contract 
on  27th  December,  1882,  but  denied  that  it  was  as  set  out  bv 
the  plaintiff,  and  says,  in  substance,  that  the  interlineation 
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has  been  made  since  the  contract  was  entered  into,  and  with- 
out the  knowledge,  consent  or  ratification  of  the  defendant ; 
that  the  property  was  not  worth  more  than  ^,000,  and  that  its 
real  value  was  to  be  ascertained  by  parties  to  be  selected ;  that 
he  was  to  insure  it  in  the  sum  of  $1,500,  and  turn  the  policy 
over  to  Monroe,  and  that  the  property  was  to  be  returned  to 
Monroe  in  as  good  condition  as  when  received,  or  that  he 
was  to  make  good  the  difference,  and  in  the  event  of  destruc- 
tion by  fire,  he  was  to  replace  it  in  as  good  condition  as  be- 
fore, using  the  insurance  money  for  that  purpose,  or  else  pay 
the  difference  between  the  value  of  the  property  and  the  in- 
surance, but  denied  that  the  stipulated  value  was  $5,000,  or 
in  the  event  of  the  loss  by  fire  it  was  to  be  re-built  at  15,000, 
or  that  it  was  ever  intended  by  the  parties,  or  either  of  them, 
to  put  an  agreed  value  upon  the  property,  altogether  ficti- 
tious and  far  above  its  real  value. 

That  the  defendant  did  insure  the  property  in  the  sum  of 
$1,500,  and  delivered  the  policy  to  Monroe;  that  after  the 
fire  the  said  Monroe  assigned  the  policy  to  D.  C.  Baum  &  Co., 
of  Savannah,  who  have  collected  it;  that  no  part  of  it  has 
been  paid  to  him ;  that  Monroe  has  left  the  State,  and  is  in- 
jBolvent,  and  that  he  has  no  remedy  against  him ;  that  he  has 
Always  been  ready  and  willing  to  have  the  property  valued 
by  the  arbitrators,  and  on  delivery  to  him  of  the  insurance 
money  to  replace  it  in  as  good  condition  as  it  was  before, 
and  he  repeatedly  offered  so  to  do. 

There  were  other  matters  presented  by  the  answer  and  the 
replication,  not  material  to  the  questions  involved  in  the  ap- 
peal, which  are  substantially: 

1.  Whether  by  the  contract  the  value  of  the  property  was 
fixed  by  the  parties  at  $5,000,  as  insisted  by  the  plaintifife,  or 
whether  it  was  to  be  ascertained  by  the  parties  to  be  selected, 
ss  insisted  by  the  defendant? 

2.  Whether  (the  property  having  been  destroyed  by  fire) 
the  defendant  elected  to  replace  it,  and  if  so,  whether  he  was 
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entitled  to  the  insuraDce  money  to  be  used  in  replacing  it  as 
he  insists,  or  whether  he  was  to  have  the  insurance  money 
only  after  the  property  was  replaced,  as  insisted  by  the 
plaintiffs. 

3.  If  the  defendant  was  entitled  to  have  the  insurance 
money  to  be  used  in  replacing  the  property,  did  the  plain- 
tiffs or  their  assignor  put  it  out  of  the  power  of  the  defend- 
ant to  get  it  to  be  so  used,  by  causing  delay  in  the  colle(;tion 
of  it  and  the  application  of  it  to  the  use  of  the  assignor  after 
it  was  collected  ? 

There  is  much  presented  in  the  record  which  need  not  be 
considered,  and  only  so  much  of  the  evidence  as  relates  to 
the  exceptions  taken  by  the  plaintiff  is  referred  to. 

Upon  the  verdict  the  Court  gave  judgment  on  the  first 
cause  of  action  against  the  plaintiff,  from  which  he  appealed. 

Mr,  D.  L.  Rumlly  for  the  plaintiffs. 

Me99r8.  Oeo.  V.  Strong  and  Thoa.  Strange^  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  The  plaintiff  testified 
in  his  own  behalf,  his  evidence  tending  to  show  that  the 
contract  was  a*'  alleged  by  him. 

The  defendant  was  then  examined  as  a  witness,  the  ten- 
dency of  his  evidence  being  to  show  that  the  contract  was  as 
alleged  by  him. 

1.  In  the  course  of  the  examination  of  this  witness  it  was 
proposed  to  show  by  him  "  that  as  a  part  of  the  agreement 
then  made  between  the  parties,  but  not  reduced  to  writing, 
it  was  agreed  that  if  Barber  should  take  the  option  to  re- 
place the  mill  as  agreed  on,  he  was  to  have  the  insurance 
money  for  the  purpose  of  doing  so. 

This  evidence  was  objected  to  by  the  plaintiff,  but  re- 
ceived by  the  Court  and  constitutes  the  first  exception. 

It  is  a  well  established  general  rule,  that  if  the  parties 
reduce  their  entire  contract  or  agreement  to  writing,  whether 
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under  seal  or  not,  the  Court  will  not  hear  parol  evidence  to 
vary  or  change  it  unless  for  fraud,  mistake  or  the  like;  but 
if  it  appear  that  the  entire  agreement  was  not  reduced  to 
writing,  or  if  the  writing  itself  leaves  it  doubtful  or  unce^ 
tain  as  to  what  the  agreement  was,  parol  evidence  is  compe- 
tent, not  to  contradict,  but  to  show  and  make  certain  what 
was  the  real  agreement  of  the  parties,  and,  in  such  a  case, 
what  was  meant  is  for  the  jury  under  proper  instructions 
from  the  Court. 

In  the  case  before  us,  it  is  conceded  that  if  the  defendant 
should  elect  to  replace  the  property  he  was  to  have  the  in- 
surance money — the  only  question  is  as  to  when?  \Vhether 
before,  to  be  used  in  replacing  it,  as  the  defendant  says,  or 
after  it  should  be  replaced,  as  the  plaintiff  says,  and  upon 
this  question  the  written  instrument  is  silent.  There  is 
nothing  said  as  to  what  disposition  is  to  made  of  the  insu- 
rance money  if  the  defendant  shall  elect  to  replace  the  mill. 

We  think  there  was  no  error  in  admitting  the  testimony. 
The  ruling  of  the  Court  is  sustained  alike  by  "  the  reason  of 
the  thing,"  and  by  abundant  authority.  Johnstori  v.  McRary, 
5  Jones,  369;  Twiedy  v,  Sanderson,  9  Ired.,  5;  Manning  v. 
Jones,  Busbee,  368 ;  SherrUl  v.  Hagan,  92  N.  C,  345,  and  the 
cases  cited  therein. 

2.  The  defendant  offered  the  deposition  of  R.  D.  Paddison 
to  show  that  contemporaneously  with  the  written  agreement, 
and  as  a  part  of  it  not  reduced  to  writing,  the  defendant  and 
Monroe  agreed  that  if  the  former  should  choose  to  replace 
the  mill,  he  was  to  have  the  use  of  the  insurance  money  to 
do  it  with.  This  was  admitted,  under  objection,  by  plain- 
tiff, and  is  the  2d  exception. 

This  objection  was  properly  overruled  for  the  same  reason 
as  the  first. 

3.  The  defendant  then  offered  in  evidence  the  following 
letter  written  by  Monroe,  the  assignor  of  the  plaintiffs,  to  the 
defendant : 
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"  Glennan,  Ga.,  May  17th,  1883. 

Dear  Sir: — Yours  received ;  facts  noted. 
I  am  truly  sorry  to  hear  of  the  burning  of  the  mill,  and 
would  advise  you  to  re-build  at  once.  I  would  put  in  a  new 
engine  and  fit  it  up  all  right.  You  can  use  the  insurance 
money  of  course.  I  have  the  policies,  and  will  send  them  in 
a  few  days. 

Yours  truly, 

VV.  T.  MONROE." 

It  appears  from  the  record  that  this  letter  was  written  be- 
fore the  assignment  by  Monroe  to  the  plaintiffs,  which  was 
in  December,  1883,  and  it  was  clearly  competent  as  tending 
to  show  that  Monroe  understood  the  agreement  to  be  that 
the  defendant,  if  he  should  re-build,  was  to  have  the  insur- 
ance money. 

5.  For  the  same  reason  Monroe's  letters  of  August  8th,  1883, 
and  September  14, 1883,  in  regard  to  the  delay  in  getting  the 
insurance  money,  were  admissible.  These  letters  were  also 
admissible  as  tending  to  show  the  cause  of  delay  in  collect- 
ing the  insurance  money. 

6.  The  plaintiffs  excepted  to  the  6th  issue  (by  mistake 
number  5,  in  the  case  on  appeal).  That  issue  is:  "Was  it 
agreed  between  Monroe  and  the  defendant,  before  Monroe's 
assignment  to  the  plaintiffs,  that  defendant  should  have  the 
use  of  the  insurance  money  to  replace  the  property  with  if 
he  should  take  the  option  to  do  so  ?" 

The  ground  of  exception,  as  stated  in  the  case,  is  "  because 
it  presented  no  question  of  fact,  but  one  of  law  only,  which 
the  CJourt  must  decide,  the  entire  contract,  as  alleged  by  either 
or  both  parties,  being  in  writing,  and  because  it  sought  to  set 
up  a  contract  subsequent  to  the  contract  declared  on  in  modi- 
fication of  the  latter,  and  amounting  to  a  release  of  it,  the 
plaintiff  not  having  any  notice  of  such  defence,  and  such 
subsequent  contract  not  having  been  set  up  or  referred  to  in 
22 
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the  answer^  and  because,  generally,  in  the  pleading  and  evi- 
dence the  issue  should  not  be  submitted." 

This  exception  is  founded  upon  the  triple  misapprehen- 
sion— 1st,  in  supposing  that  the  entire  contract,  as  under- 
stood by  both  parties,  (or  either  of  them,  as  to  that,)  was  in 
writing;  2d,  that  the  written  agreement  itself  determined, or 
could  determine,  whether  the  defendant  would  elect,  in  the 
contingency  contemplated,  to  replace  the  property ;  and  3d, 
that  it  modified  or  released  the  original  contract.  It  was  of 
the  very  essence  of  the  controversy,  and  it  is  impossible  to 
see  how  the  plaintiffs  could  reasonably  be  misled  by  it. 

6.  The  case  stated  that  **  on  the  argument  of  the  admissi- 
bility of  the  letters  and  other  evidence  to  show  past  agree- 
ment, defendant's  counsel  contended  that  if  the  agreement 
between  Monroe  and  Barber  had  been  that  if  the  mill  should 
be  replaced,  the  assured  should  also  keep  the  insurance  money, 
it  would  have  been  a  wager  policy,  and  opposed  to  good 
morals  and  void;  whereupon  plaintiff's  counsel  admitted 
that  it  was  not  the  intention  of  the  parties,  Monroe  and  Bar- 
ber, that  if  Barber  saw  fit  to  replace  the  mill,  and  did  so»  that 
Monroe  should  keep  the  insurance  money,  but  in  that  event 
their  intention  was  that  whenever  Barber  should  replace  the 
mill  Monroe  was  to  turn  over  to  him  the  insuranqje  money, 
and  therefore  the  sixth  (seventh)  issue  was  submitted  as  fol- 
lows: 

**  Was  the  agreement  that  the  defendant  should  have  the 
insurance  money  after  he  should  replace  the  mill  and  prop- 
•erty,  and  did  the  said  Monroe  receive  the  money  and  use  it, 
and  put  it  out  of  his  power  to  comply  with  his  agreement, 
and  did  he  mislead  the  defendant  so  as  to  delay  the  execu- 
tion of  his  option?" 

The  defendant  had  alleged,  by  way  of  defence  and  coun- 
terclaim for  damages,  among  other  things,  that  by  reason  of 
neglect  and  misrepresentations  on  the  part  of  Monroe,  there 
^was  a  controversy  with  the  insurance  company  and  delay, 
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whereby  he  was  deprived  of  the  use  of  the  insurance  money 
in  refitting  the  property  for  use,  and  that  he  thereby  lost  the 
benefit  of  his  lease,  by  which  he  was  damaged.  This  was 
denied  by  the  replication. 

As  bearing  upon  the  7th  issue  there  was  evidence  tending 
to  show  that  after  the  fire  Monroe  sent  the  insurance  policy 
to  one  of  the  plaintiffs  with  ''  instructions  to  hold  it  until 
Barber  replaced  the  burned  Mill  and  then  to  give  it  to  him." 
And  Barber  '^  insisted  that  he  was  entitled  to  the  policy  or 
the  proceed  of  it  before  he  began  to  re-build,"  and  that  he 
was  ready  and  always  had  been  to  re-build  as  soon  as  the 
money  was  collected  and  paid  to  him.  There  was  also  evi- 
dence tending  to  show  that  Monroe  had  assigned  the  policy 
to  Bacon  &  Co.,  of  Savannah,  Georgia. 

Ten  issues  were  submitted  to  the  jury,  involving  questions 
controverted  by  the  parties. 

In  response  to  two  of  these,  the  2d  and  3d,  the  jury  had 
found  as  facts  that  the  defendant  offered  ''  to  rebuild  the 
mill  and  replace  the  property  in  as  good  condition  as  he  had 
received  it  if  Monroe,  the  plaintiff,  would  allow  him  the 
$1,500  insurance  money,"  and  that  they  refused  or  placed  it 
out  of  their  power  to  do  so,  and  in  respect  to  the  6th  issue, 
already  cited,  they  responded  "  yes." 

The  responses  to  these  issues  were  sufiicient  to  determine 
the  controversy  in  favor  of  the  defendant,  but  it  is  insisted 
by  the  plaintiff  that  the  7th  issue  was  improperly  submitted 
because  inconsistent  with  and  contradictory  of  the  6th  issue. 

The  first  part  of  the  issue  ''  was  the  agreement  that  the 
defendant  should  have  the  insurance  money  after  he  should 
replace  the  mill  and  property,"  is  not  raised  by  the  complaint, 
answer  and  replication,  but  from  the  statement  of  the  case 
seems  to  have  been  framed  to  meet  a  phase  presented  upon 
the  argument  by  the  counsel  for  the  plaintiffs. 

The  remaining  part  of  it  is  fttirly  raised  by  the  allegations 
and  denials,  and  is  substantially  met  by  the  3d  issue,  in  re- 
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sponse  to  which  the  jury  found  that  the  plaintiflFs  refused  or 
placed  it  out  of  their  power  to  allow  the  defendant  the  use 
of  the  insurance  money  to  replace  the  mill.  So  no  part  of 
the  issue  was  needed  to  determine  the  controversy.  Was  it 
in  any  wa)'^  prejudicial  to  the  plaintiff? 

The  first  part  of  it,  as  responded  to  by  the  jury,  seems  but 
an  aflBrmation  of  the  admission  of  plaintiffs,  made  by  counsel 
on  the  trial,  and  the  second  part  of  it  a  declaration,  that  tak- 
ing the  agreement  as  so  admitted,  Monroe  had  received  the 
money,  used  it,  and  put  it  out  of  his  power  to  comply  with 
the  agreement,  and  we  are  unable  to  see  how  the  apparent 
conflict  between  the  6th  and  7th  issues  can  prejudice  the 
plaintiff.  There  is  no  view  in  which  the  discrepancy  in  the 
issues  and  the  finding  of  the  jury  can  affect  the  result 

This  Court  has  several  times  held  that  the  submissions  of 
unnecessary  or  immaterial  issues  is  not  assignable  as  error, 
where  it  cannot  be  seen  how  the  appellant  is  prejudiced 
thereby.  Perry  v.  Jacksoriy  88  N.  C,  103 ;  McDonald  v.  Gar- 
son,  94  N.  C,  497  ;  Outhbertson  v.  The  Inswrance  Companxfy  96 
N.  C,  480. 

Upon  a  review  of  his  Honor's  rulings,  and  the  errors  as- 
signed in  the  record,  we  can  see  no  error  of  which  the  plain- 
tiffs can  complain. 

Affirmed. 
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A.  M.  RIGSBEE  v.  THE  BOARD   OF  COMMISSIONERS  OF  THE 

TOWN  OF  DURHAM. 

Elections —  Voters — Evidence — Jurisdiction — Constitution— Stat- 

vJte — Canvassing  Boards. 

1.  While  the  General  Assembly  may  not  have  the  authority  to  authorize 

a  municipal  corporation  to  impose  a  tax  upon  a  majority  of  the 
votes  cast  at  an  election,  held  for  the  purpose  of  ascertaining  the 
will  of  the  people,  yet,  if  in  fact  a  majority  of  the  qualified  voters^ 
as  provided  by  the  Constitution,  Art.  VII.,  §7,  do  vote  in  favor 
of  the  tax,  its  collection  will  not  be  enjoined. 

2.  It  is  incumbent  upon  those  who  are  charged  with  the  duty  of  holding 

and  ascertaining  the  results  of  an  election,  where  a  majority  of 
the  qualified  votes  is  necessary  to  authorize  the  imposition  of  a 
tax,  to  scrutinize  the  registration  books  and  eliminate  from  them 
the  names  of  aU  persons  who  do  not  possess  the  requisite  qualifi- 
cations. 

8.  In  the  exercise  of  this  duty  they  may  act  upon  their  own  knowledge, 
and  they  may  administer  oaths  and  examine  witnesses. 

4.  The  result  of  the  election  thus  declared  is  prim^  facie  evidence  of  its 

correctness,  and  the  burden  is  upon  him  who  asserts  the  contrary 
to  prove  it. 

5.  In  an  action  to  declare  an  election  void ,  and  restrain  the  imposition 

of  a  tax  thereunder,  upon  the  ground  of  fatal  irregularities  or  other 
defects,  the  complaint  should  set  forth  specifically  the  facts  which 
it  is  insisted  avoided  the  election — a  general  allegation  that  a  ma- 
jority of  the  qualified  voters  did  not  vote  for  the  proposition  is  too 
vague. 

6.  In  an  action  to  declare  an  election  void  upon  the  ground  of  irregu- 

larities, the  Courts  have  jurisdiction,  and  it  is  their  duty  to  ascer- 
tain and  declare  the  true  result ;  and  if  it  shall  be  thus  ascertained 
that  a  majority  of  the  qualified  voters  cast  their  ballots  for  the 
proposition  submitted,  as  a  general  rule  the  result  will  be  enforced, 
though  there  appear  to  be  irregularities  in  the  manner  of  con- 
ducting the  election  and  canvass. 

7.  The  Registration  Books  are  priTtia  fade  evidence  of  the  number  of 

qualified  voters,  but  without  other  support  it  is  not  sufficient  to 
overcome  the  evidence  of  the  legal  declaration  of  the  persons  au- 
thorized to  hold  the  election,  that  a  different  number  was  the  true 
one. 
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This  is  a  civil  action,  which  was  tried  before  Merrimm.^ 
J.,  at  January  Term,  1888,  of  Durham  Superior  Court. 

The  plaintiff,  a  tax  payer  of  the  town  of  Durham,  brought 
this  action  in  behalf  of  himself  and  all  other  tax  payers,  &c, 
to  contest  the  validity  of  the  election  held  under  and  in  pur- 
suance of  the  statute  (Acts  1887,  ch.  86,)  which,  among  other 
things,  provides  as  follows :  "  Section  1.  The  Board  of  Com- 
missioners of  the  town  of  Durham  shall,  and  they  are 
hereby  authorized,  to  submit  to  the  qualified  voters  of  the 
said  town,  under  such  rules  and  regulations,  and  at  such 
time,  within  six  months  of  the  ratification  of  this  act,  as  the 
said  Commissioners  may  prescribe,  whether  a  tax  shall  be 
annually  levied  therein  for  the  support  of  the  schools  in 
said  town  provided  for  by  this  act."  At  the  election  held 
under  the  provisions  of  this  act,  those  who  favor  the  levying 
of  such  tax  shall  vote  on  written  or  printed  ballots,  without 
device,  the  words:  "  For  school ; "  and  those  who  are  opposed 
to  levying  of  such  tax,  shall  vote  on  written  or  printed  bal- 
lots, without  device,  the  words:  "Against  school,"  &c.    *   * 

"  Sec.  2.  The  inspectors  of  said  election  shall,  on  the  day 
following  the  election,  certify  the  number  of  votes  cast  and 
counted  for  and  against  *  school '  to  the  Commissioners  of 
said  town,  who  shall  proceed  to  declare  at  once  the  result  of 
the  election,  and  if  a  majority  of  the  votes  cast  shall  be  in 
favor  of  such  tax,  the  same  shall  be  levied  and  collected  by 
the  town  authorities,  under  the  same  rules  and  regulations 
under  which  other  town  taxes  are  levied  and  collected,"  &c. 

In  the  complaint,  among  other  things,  it  is  alleged : 

"  3.  That  by  section  2  of  said  act,  it  is  provided  that  if  a 
majority  of  the  votes  cast  be  in  favor  of  the  tax  therein  pro- 
vided for,  the  same  shall  be  levied  and  collected  by  the  town 
authorities,  under  the  same  rules  and  regulations  under 
which  other  town  taxes  are  levied  and  collected,  and  plain- 
tiff is  advised  and  believes,  and  so  alleges,  that  said  act  is 
void  and  unconstitutional  on  its  face,  because  it  provides 
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that  a  municipal  corporation  shall  levy  a  tax,  not  for  the 
necessary  expenses  thereof,  by  a  vote  of  a  majority  of  those 
voting,  and  not  by  a  majority  of  the  qualified  voters  therein, 
as  provided  by  Art.  VII,  §  7,  of  the  Constitution  of  North 
Carolina. 

"4.  Notwithstanding  it  appeared  upon  the  face  of  the  said 
act  that  the  same  was  void  and  unconstitutional,  the  Com- 
missioners of  the  town  of  Durham  ordered  an  election  to  be 
held  in  pursuance  of  its  terms,  at  which  election,  as  plaintiff 
is  informed  and  believes,  a  majority  of  the  quaHfied  voters  of 
(he  Mid  town  of  Durham  did  not  vote  in  favor  of  said  tax. 
Notwithstanding  a  majority  of  the  qualified  voters  of  the 
town  of  Durham  did  not  vote  in  favor  of  levying  said  tax, 
and  establishing  the  graded  school  provided  for  in  said  act, 
the  defendants,  the  Commissioners  of  the  town  of  Durham, 
acting  as  Board  of  Commissioners,  by  virtue  of  powers  con- 
tained in  said  act,  proceeded  to  appoint  a  committee,  who, 
after  refusing  to  hear  any  evidence  to  the  contrary,  and  also 
refusing  the  plaintiff,  and  others  in  like  case  with  him,  who 
were  present  with  counsel  and  demanded  it,  any  opportu- 
nity to  be  heard,  and  without  having  any  evidence  from 
any  source,  reported  that  one  hundred  and  eighty  voters, 
whose  names  appeared  upon  the  registration  books,  were  not 
qualified  voters  of  the  town  of  Durham,  and  that  the  vote 
cast  in  favor  of  said  tax  and  school  was  a  majority  of  the 
qualified  voters  of  the  town  of  Durham,  whereupon  the 
said  Commissioners  proceeded  to  declare,  against  the  protest 
of  the  plaintiff,  that  the^said  act  had  been  ratified  by  a  ma- 
jority of  the  votes  cast,  and  also  by  a  majority  of  the  quali- 
fied voters  of  the  town  of  Durham,  whereas  the  plaintiff 
alleges  that  the  registration  books  showed  that  there  were 
on  the  day  of  said  election  nine  hundred  and  eighty-three 
registrations  in  the  town  of  Durham,  and  the  plaintiff 
offered  to  prove  to  the  board,  before  the  result  had  been 
declared,  that  said  act  had  not  been  ratified  by  a  majority  of 
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the  qualified  voters ;  but  the  said  board  refused  to  allow  the 
plaintiff  opportunity  to  do  so,  and  refused  to  allow  him  to 
see  a  list  of  the  names  of  the  persons  whom  the  committee 
declared  were  not  qualified  voters  of  the  town  of  Durham ; 
and  plaintiff  now  alleges,  upon  information  and  belief,  that 
the  said  act  was  not  ratified  by  a  majority  of  the  qualified 
voters  of  the  town  of  Durham,  because  the  registration  books 
show  that  there  were  nine  hundred  and  eighty-three  regis- 
tered in  the  town  of  Durham  on  the  day  of  said  election,  of 
whom  four  hundred  and  ten  voted  for  the  ratification  of 
said  act,  which  is  not  a  majority  of  said  qualified  voters. 

"  6.  That  the  plaintiff  is  advised  and  believes  that  the  said 
board  had  no  authority  to  declare  that  the  said  act  had  been 
ratified  by  a  majority  of  the  qualified  voters,  for  if  the  act 
be  not  entirely  void,  it  only  provides  that  the  Commission- 
ers shall  declare  that  it  was  ratified  by  a  majority  of  those 
voting." 

The  defendants  in  their  answer  denied  that  the  statute  in 
question  is  void  ;  admitted  that  an  election  was  held  in  pur- 
suance of  the  same,  and  alleged  that  such  election  was  con- 
ducted and  the  result  thereof  ascertained  and  reported  fairly 
and  regularly ;  and  that  the  defendants,  the  Commissioners 
of  the  town  of  Durham,  duly  reported  that  a  majority  of  the 
votes  cast  at  that  election,  and  a  majority  of  the  qualified 
voters  of  that  town  voted  at  it  and  voted  "  For  School ;"  and 
they  denied  the  irregularities  alleged  in  the  complaint,  and 
that  the  Commissioners  named  refused  to  allow  the  plaintiff 
or  any  other  person  to  be  present  and  see  the  result  of  the 
election  ascertained,  &c. 

The  report  of  the  Commissioners  states,  in  substance, 
that  at  the  election  named,  410  votes  were  cast "  For  School," 
and  151  votes  "  Against  School,"  and  that  there  were  800 
qualified  voters  in  the  town  of  Durham  on  the  day  of  the 
election. 
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The  following  is  a  copy  of  so  much  of  the  case  settled  on 
appeal  as  need  be  set  forth  here : 

'  When  the  case  was  called  for  trial  the  plaintifiP  tendered 
the  following  as  the  only  issue  necessary  to  be  submitted  to 
the  jury,  to-wit. :  Was  410  a  majority  of  the  qualified  voters 
of  the  town  of  Durham  on  the  4th  day  of  April,  1887? 

"  While  the  plaintiff  Rigsbee  was  being  examined  as  a 
witness  in  his  own  behalf,  the  Court  suggested  that  his  tes- 
timony did  not  seem  to  be  relevant.  Whereupon  plaintiff's 
counsel  stated  that  they  would  prepare  other  issues,  which 
they  did,  and  tendered  the  following  in  addition  to  the 
above  set  forth : 

"  Did  the  Board  of  Commissioners  legally  and  fairly  strike 
out  180  names  from  the  registration  books  ? 

"  Did  the  committee,  appointed  by  the  Board  of  Commis- 
sioners, base  their  report  on  any  evidence  ? 

"  Did  the  committee  refuse  a  hearing  to  the  plaintiff? 

*^  Did  the  Board  base  their  action  on  anything  except  the 
report  of  the  committee? 

"  Was  the  said  report  accompanied  by  any  evidence? 

"  At  the  close  of  the  testimony  for  the  plaintiff  the  Court 
stated  that,  as  it  appeared  from  the  complaint,  the  proper 
authorities  of  the  town  of  Durham  had  ascertained  that  410 
votes  was  a  majority  of  the  qualified  voters  of  the  town  on 
the  4th  day  of  April,  1887,  and  had  so  declared,  pursuant  to 
the  authority  vested  in  them  by  the  act  of  the  General  As- 
sembly under  which  the  election  was  held,  this  declaration 
was  to  be  taken  as  true  until  the  plaintiff  should  make  the 
contrary  appear  by  testimony,  and  that  the  testimony  offered 
by  the  plaintiff  did  not  tend  to  prove  that  any  one  of  the 
180  voters  whose  names  the  Board  of  Commissioners  of  the 
town  had  stricken  from  the  registration  books  was  a  quali- 
fied voter  on  the  day  of  election. 

"  Upon  this  intimation  of  the  Court  that  the  plaintiff  had 
failed  to  make  any  case  against  the  defendants  he  submitted  to 
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a  nonsuit  and  appealed  to  the  Supreme  Court,  but  before  he 
took  this  course  the  Court  stated  that  he  might  take  his 
choice  of  a  verdict  against  him  or  a  nonsuit. 

"  The  Court  being  of  the  opinion  that  the  plaintiff  could 
not  recover  unless  the  first  issue  should  be  found  in  his 
favor,  and  that  there  was  no  evidence  in  support  of  the  neg- 
ative of  that  issue  did  not  deem  it  necessary  to  submit  the 
other  issue  to  the  jury.    The  plaintiff  excepted." 

On  the  trial  **  the  plaintiff  introduced  the  registration 
books  of  the  town  of  Durham,  which  were  admitted  to  be 
genuine. 

"  The  plaintiff  then  introduced  W.  H.  Proctor,  who  testi- 
fied that  he  was  the  registrar  of  the  town  of  Durham,  during 
the  years  1886  and  1887,  and  on  the  4th  day  of  April,  1887, 
(the  date  of  the  election  in  question)  there  were  981  names 
on  the  registration  book,  but  that  two  of  these  had  been  regis- 
tered twice." 

Several  other  witnesses  were  examined  on  the  trial  for  the 
plaintiff,  including  himself,  but  their  testimony  went  to 
show  what  was  said  and  done  by  the  Commissioners  and 
others,  while  the  former  were  engaged  in  ascertaining  the 
result  of  the  election ;  there  was  no  evidence  of  them  that 
went  to  prove  that  any  person  whose  name  appeared  on  the 
registration  books  as  a  qualified  voter,  who  was  ascertained 
and  decided  by  the  Commissioners  not  to  be  such  voter,  was 
such  in  fact. 

Messrs,  J.  B.  Batchdor^  Jno.  Devereux,  Jr,,  and  iJ.  C.  J^md' 
vncky  for  the  plaintiff 

Messrs.  Jno.  W,  Graham  and  W.  W.  PaUer^  for  the  de- 
fendants. 

Merrimon,  J.,  (after  stating  the  case).  The  purpose  of  the 
legislature  in  enacting  the  statute  (Acts  1887,  Ch.  86,)  to 
allow  the  town  of  Durham  to  have  authority  to  levy  an  an- 
nual tax,  as  prescribed,  for  the  support  of  public  schools 
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therein,  if  a  majority  of  the  qualified  voters  of  that  town 
should  vote  in  favor  of  a  proposition  to  that  effect  at  an  elec- 
tion directed  to  be  held,  is  too  apparent  to  admit  of  question. 

That  statute  plainly  declares  the  purpose  and  makes  large 
provision,  much  in  detail,  for  carrying  it  into  practical  effect. 
It  provides  that  if  a  majority  of  the  votes  cast  at  such  election 
shall  be  in  favor  of  such  tax,  it  shall  be  levied.  It  may  be 
conceded  for  the  present  purpose  that  such  a  vote  could  not 
authorize  the  levy  of  such  tax,  but  when,  under  the  statute 
containing  this  provision,  a  majority  of  all  the  qualified  voters 
of  the  town  vote  in  favor  of  it,  such  vote  is  suflBcient  to  give 
the  authority.  When  the  legislature  declares  that  a  majority 
of  the  votes  cast  at  the  election  shall  give  the  authority,  this 
certainly,  in  the  nature  of  the  matter,  includes  and  implies 
its  willingness  and  purpose,  for  the  same  and  like  consider- 
ations, to  give  it,  if  a  majority  of  all  the  qualified  voters  of 
the  town  shall  vote  in  favor  of  it.  The  nature  of  the  stat** 
ute — its  purpose  and  provisions — all  clearly  indicate  such 
intent,  and  we  can  see  nothing  in  the  constitution  or  sound 
public  policy  that  forbids  or  prevents  it.  The  chief  and 
leading  purpose  is  to  give  the  authority  to  levy  the  tax  if  at 
least  a  majority  of  the  votes  cast  shall  be  in  favor  of  it,  and 
the  constitution  (Art.  VII,  §  7,)  declares  that  "  a  vote  of  the 
majority  of  the  qualified  voters  "  of  the  town  shall  be  neces- 
sary to  give  it.  If  the  statute  had  omitted,  as  it  might  have 
done,  to  prescribe  the  necessary  vote,  the  constitution  would 
have  determined  it.  This  interpretation  harmonizes  the 
statute  with  the  constitution,  and  gives  effect  to  the  legisla- 
tive intent.     Wood  v.  Oxford,  97  N.  C,  227. 

As  the  statute  was  thus  operative,  the  defendants,  Commis- 
sioners, had  authority  to  hold  the  election,  and  it  was  their 
duty  to  ascertain,  determine,  declare  and  report  whether  or  not 
a  majority  of  all  the  qualified  voters  of  the  town  voted  "  For 
school."  The}'^  did  so,  and  their  action  was  ofiicial  and  author- 
itative.   The  presumption,  therefore,  is  that  they  ascertained 
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and  reported  the  result  of  the  election  correctly  and  truly. 
Omnia  prsemmuntur  solemniter  esse  acta.  Their  report  was 
evidence,  and  evidence  sufficient  to  prove  pri/mu  facie  what 
the  result  of  the  election  was.  Hence,  the  plaintiff  having 
alleged  in  the  complaint  that  the  defendant  Commissioners 
made  their  report  that  a  majority  of  the  qualified  voters  of 
the  town  voted  "  For  school,"  the  burden  was  on  him  to 
prove  the  contrary. 

It  is  settled,  that  the  qualified  voters  of  the  town  were 
only  such  persons  whose  names  were  registered  as  such,  and 
that  the  registration  books  of  voters  were  evidence  prima 
facie  of  who  such  voters  were,  and  the  number  of  them. 
Southerland  v.  Qoldsboro,  96  N.  C,  49;  Duke  v.  Browriy  Ibid., 
127;  McDowell  v.  The  Construction  Company,  Ibid.,  514; 
Smiih  V.  WUmingtmi,  98  N.  C,  343 

It  was  the  duty  of  the  Commissioners,  in  ascertaining  the 
result  of  the  election,  to  have  reference  to  such  registration 
books  for  the  purpose  of  ascertaining  the  whole  number  of 
registered  voters,  but  it  was  likewise  their  duty  to  scrutinize 
those  books  and  ascertain  what  number  of  persons  whose 
names  were  registered  as  voters  had,  for  any  cause,  ceased 
to  be  such.     Duke  v.  BrovMy  supra. 

How  such  scrutiny  of  the  registration  books  shall  be  made 
is  not  prescribed  by  any  statute.  In  the  absence  of  any 
prescribed  method  it  must  be  summary — in  some  way  in- 
telligible. The  Commissioners  in  determining  that  a  person, 
whose  name  is  registered  as  a  voter,  had  ceased  to  be  such 
on  or  before  the  day  of  election,  should  act  with  care  and 
caution  and  not  upon  mere  conjecture.  Being  sworn  offi- 
cers, they  might  act  upon  their  own  knowledge;  if  witnesses 
are  examined,  they  should  be  sworn ;  they  are  not  confined 
to  hearing  only  evidence  that  would  be  strictly  competent  on 
the  trial  of  an  issue  before  a  jury,  but  the  evidence  should 
be  pertinent,  and  such  as  satisfies  them  of  the  existence  of 
the  fact  as  they  find  it  to  be.     While  such  scrutiny  of  the 
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registration  books  should  be  just  and  as  thorough  as  practica- 
ble, as  to  every  voter  named  in  them  who  is  ascertained  not 
to  be  such  in  fact,  less  strictness  as  to  the  proof  of  facts  is  al- 
lowable, because  of  the  imperfect  summary  method  of  pro- 
cedure, the  expedition  that  must  be  observed,  and  because 
the  ascertainment  of  the  facts  is  only  evidence  prima  facie 
of  what  they  really  are,  including  the  result  of  the  election. 
The  result  of  the  election,  as  determined,  may  be  questioned 
by  action,  as  the  plaintiff  seeks  to  do  in  this  case.  The 
Commissioners  should  carefully  note  and  file  with  the  re- 
turns and  papers  of  the  election  a  list  of  the  names  of  such 
persons  as  they  determine  are  not  qualified  voters,  so  that 
fair  opportunity  may  be  afforded  to  contest  the  declared 
result  of  the  election. 

It  is  alleged  in  the  complaint,  in  general  terms,  that  a 
majority  of  the  qualified  voters  did  not  vote  "  For  school " 
at  the  election  in  question,  and  that  the  defendants  Com- 
missioners improperly  declared  that  one  hundred  and  eighty 
voters,  whose  names  appeared  on  the  registration  books, 
were  not  such,  and  did  not  count  them  in  ascertaining  the 
whole  number  of  the  qualified  voters  of  the  town.  The 
defendants  likewise  allege  in  the  answer  that  they,  by  mis- 
take, counted  as  voters  fifteen  persons  whose  names  appeared 
on  the  registration  books,  who,  as  it  now  appears,  were  not 
such.  These  allegations,  in  a  case  like  this,  are  too  general 
and  indefinite.  The  plaintiff  should  have  alleged  specifi- 
cally and  particularly  the  ground  of  complaint  against  the 
validity  or  sufficiency  of  the  election;  if  he  intended  to 
allege  that  qualified  voters  were  denied  the  right  to  vote, 
he  should  have  named  them  and  the  number  of  them ;  if 
the  ground  of  complaint  was  that  the  registration  books 
were  not  opened  for  the  registration  of  voters  next  before  the 
election,  this  should  have  been  alleged  particularly;  if  he  in- 
tended to  allege  that  qualified  voters  were  not  properly  counted 
in  a  connection  and  for  a  purpose,  as  they  should  have 
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been,  the  number  of  such  voters  and  their  names  should 
have  been  specified ;  and  so,  also,  the  defendants  shoald 
have  alleged  particularly  the  names  and  number  of  the 
persons  who  were  and  ought  not  to  have  been  counted  as 
voters.  Such  precision  in  the  pleadings  in  this,  and  like 
respects,  should  be  observed  in  order  to  give  the  opposing 
party  reasonable  aotice,  to  give  greater  point  to  and  facili- 
tate the  trial,  and  avoid  confusion  as  to  the  evidence.  The 
Court  might  ex  mero  mohi,  or  upon  application,  direct  the 
pleadings  to  be  made  thus  precise.  Ex  parte  Dougherty,  6 
Ired ,  155. 

The  pleadings  in  this  case  raised  directly  the  material  is- 
.sue :  "  Did  a  majority  of  the  qualified  voters  of  the  town  of 
Durham  vote  '  For  school?' "  and,  strictly,  this  issue  should 
have  been  submitted.  It  seems,  however,  to  have  been  as- 
sumed, in  view  of  the  constituent  and  evidential  facts  alleged, 
that  the  issue  submitted  was  sufficient  to  determine  the  ma- 
terial matter  of  inquiry,  and  perhaps  it  was.  The  other 
issues  tendered  by  the  plaintiff  were  immaterial.  If  the  ir- 
regularities suggested  by  them  did  in  fact  exist,  they  could 
not  render  void  and  defeat  the  election.  The  question  to  be 
:settled  by  this  action  was  not,  whether  the  Commissioners 
proceeded  regularly  and  properly  to  ascertain  the  result  of 
the  election,  but  what  was  the  true  result — did  a  majority  of 
the  qualified  voters  of  the  town  of  Durham  vote  "For  school  ?*' 
This  was  the  material  inquiry  to  be  considered  and  deter- 
mined de  novo  by  the  Court,  and  finally. 

The  report  of  the  Commissioners  of  their  action  in  as- 
certaining the  result  of  the  election,  was  only  evidence  on 
the  trial  in  this  action,  and  sufficient  to  prove,  jprima  fa/dt^ 
that  the  result  of  the  election  was  what  and  as  they  declared 
it  to  be.  They  could  not,  by  their  irregular  action,  whether 
done  by  inadvertence  or  on  purpose,  destroy  the  election  or 
•change,  conclusively,  the  just  result  of  it.  They  had  au- 
thority to  ascertain  regularly  and  truly  the  result — their  ac- 
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tion,  though  irregular,  wsls  prima  fade  correct,  and  stood  ef- 
fectual, unless  the  result,  as  ascertained  by  them,  should  be 
questioned  by  action,  in  which  case  it  was  for  the  Court  to 
determine  the  result.  This  does  not  imply  that  there  may 
not  be  irregularities  in  the  conduct  of  an  election  that  would 
render  it  void,  nor  that  the  report  of  the  Commissioners  of 
their  action  might  not,  in  possible  cases,  be  so  imperfect  as 
not  to  be  evidence  for  any  purpose. 

On  the  trial,  the  evidence  of  the  witnesses  tended  only  to 
prove  such  irregularities  as  are  suggested  by  the  issues  just 
adverted  to,  tendered  by  the  plaintiffs  in  addition  to  the  first 
one  submitted.  The  Court  properly  suggested  that  all  this 
evidence  was  irrelevant,  because  it  did  not  tend  to  prove 
what  was  the  result  of  the  election  in  question. 

It  is  alleged  in  the  complaint  that  the  defendant  Commis- 
sioners ascertained,  declared  and  certified  the  result  of  the 
election.  The  Court  might,  therefore,  on  the  trial,  accept  the 
fact  as  true,  and  the  result  as  ascertained  by  the  Commis- 
sioners as  prima  fade  correqt,  and  it  might  have  instructed 
the  jury  that  the  fact  so  appeared. 

The  result  of  the  election,  as  ascertained  by  the  Commis- 
sioners, thus  appearing,  the  burden  was  on  the  plaintiff  to 
prove,  by  competent  evidence,  that  a  majority  of  the  quali- 
fied voters  of  the  town  did  not  vote  "  For  school."  The  only 
evidence  produced  by  him  for  that  purpose  was  the  registra- 
tion books  of  voters.  These,  as  we  have  seen,  were  evidence, 
prima  fade,  of  the  number  of  the  qualified  voters  in  the  town 
of  Durham,  on  the  day  of  the  election,  and  they,  taken  in 
connection  with  the  report  of  the  Commissioners,  upon  their 
face  showed  that  a  majority  of  the  qualified  voters  did  not 
vote  "  For  school." 

The  plaintiff  therefore  contended  that  these  books  were 
evidence,  and  sufficient  evidence  to  disprove  the  result  of  the 
election  appearing  prima  fade  from  the  result  thereof  as  cer- 
tified by  the  Commissioners.    The  Court  thought  and  sug- 
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gested  otherwise,  and  we  think  correctly ;  because,  the  as- 
certainment of  the  number  of  qualified  voters  in  the  town 
by  the  Commissioners  was  authorized  and  official,  and  based 
upon  the  registration  books  corrected  and  purged  for  the 
purpose  by  the  Commissioners  of  the  names  of  such  persons 
as  had  on  the  day  of  the  election  ceased,  for  some  cause,  to 
be  qualified  voters. 

It  was  the  official  cluty  of  the  Commissioners  to  thus  as- 
certain the  whole  number  of  the  qualified  voters  in  the 
town,  and  hence,  their  certificate  as  to  the  number  was  bet- 
ter and  higher  evidence  prima  facie  in  that  respect  than  the 
registration  books. 

The  latter  were  corrected  by  the  Commissioners,  and  such 
correction  was  presumed  to  be  correct ;  and  the  registration 
books  alone  were  not  evidence  sufficient  to  rebut  or  destroy 
that  presumption. 

There  is  therefore  no  error,  and  the  judgment  must  be 
affirmed. 

AflBrmed. 


S.  H.  THREADGILL  et  al.  v.  THE  BOARD  OF  COMMISSIONEBS 

OF  ANSON  COUNTY. 

Counties — Municipal  CorporaJlions — Torts — Nuisance — 

Pleading. 

1.  Counties  are  not  liable  for  torts  unless  such  liability  is  imposed  by 

statute. 

2.  The  authorities  of  municipal  corporations  must  provide  the  means 

and  employ  the  agencies  to  perform  the  duties  imposed  upon 
them,  and  for  neglect  to  do  so  may  be  liable  in  damages :  but  the j 
-  are  not  required  to  perform  such  duties  by  their  own  labor. 
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3.  In  aQ  actioQ  against  the  Board  of  Commissioners  of  a  County  for  in- 
juries resulting  from  the  erection  and  permission  of  a  nuisance, 
the  complaint  containing  no  allegation  that  the  Commissioners 
had  failed  to  use  the  means  at  their  disposal  to  prevent  the  nui- 
sance ;  Heldt  that  the  plain tiflf  could  not  recover. 

This  is  a  civil  action,  which  was  tried  before  Clark,  /., 
at  May  Term,  1887,  of  Anso.v  Superior  Court. 

The  plaintiffs,  on  the  1st  day  of  October,  1883,  instituted 
the  present  action  against  the'  Board  of  Commissioners  of 
Anson  County  to  recover  damages  for  the  erection  and  main- 
tenance of  an  alleged  nuisance,  on  the  court-house  square, 
and  to  have  the  same  abated,  and  state  their  cause  of  action 
thus: 

1.  That  the  defendants  are  a  body  politic  and  corporate^ 
with  power  to  sue  and  be  sued,  implead  and  be  impleaded, 
expressly  so  declared  by  law. 

2.  That  the  defendants  before  this  action  was  commenced, 
and  at  the  time  it  was  commenced,  had  kept  and  allowed 
upon  a  lot  in  the  town  of  Wadesboro,  known  and  designated 
as  the  court-house  and  jail  lots,  subject  to  and  under  control 
of  defendants,  bounded,  &c.,  *  *  *  a  public  privy,  which 
was  before  and  at  the  time  of  the  commencement  of  this  ac- 
tion, and  since  the  cause  was  commenced,  used  by  the  public, 
as  well  those  living  in  the  town  of  Wadesboro,  as  those  who 
come  into  the  town,  but  are  not  residents  therein. 

3.  That  the  plaintiflFs  are  the  owners  of  the  following  lands, 
lots  and  tenements  in  said  town,  to-wit :  The  square  adjacent 
to  the  court-house  and  jail  lots,  immediately  north  of  said 
lots,  bounded,  &c.,  and  live  in  one  of  the  houses  situate, 
standing  and  being  on  this  said  lot ;  that  the  privy,  herein 
before  designated  and  complained  of,  is  about  fifty  yards 
from  the  dwelling-house  occupied  by  the  plaintiflFs. 

4.  That  by  reason  of  the  erection  and  location  of  said  privy 
and  the  condition  in  which  the  same  has  been  kept,  and  al- 
lowed to  remain  for  a  long  time  before  this  action  was  com- 
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menced,  and  at  the  time  it  was  commenced,  and  by  reason 
of  the  noisome  smells  arising  therefrom,  and  by  the  escape 
of  filthy  matter  therefrom  and  the  deposit  of  human  excre- 
ment therein,  and  the  accumulation  of  the  same  therein  and 
thereat,  the  plaintiffs  have  been  for  a  long  time  before  this 
action  was  commenced,  and  were  at  the  time  the  same  was 
-commenced,  annoyed  in  the  proper  enjoyment  of  their  prop- 
■erty,  injured  in  their  health  and  prejudiced  and  hurt  in  their 
rights,  and  damaged  in  their  persons,  and  have  been  par- 
ticularly and  especially  damaged  by  the  matter  aforesaid. 

It  ^  *  *  3|e  4c  4c 

6.  That  by  reason  of  the  said  privy  and  the  smells  there- 
from, the  excrement  therein  and  thereat  accumulated  and 
remaining  there,  these  plaintiffs  have  all  suffered  in  their 
health,  and  the  family  of  the  said  Stephen  H.  Threadgill 
has  sickened,  suffered,  been  hurt  and  damaged,  and  all  of 
said  plaintiffs  have  thereby  been  specially  damaged  in  their 
person  and  propert>\ 

7.  That  the  value  of  their  said  property,  outside  of  that 
occupied  by  the  plaintiffs  as  their  residence,  has  been  injured 
in  its  rental  value  by  reason  of  said  privy  and  its  surround- 
ings and  condition  aforesaid. 

8.  That  the  plaintiffs,  oftentimes  before  bringing  this 
action,  demanded  of  the  defendants  the  abatement  of  the 
nuisance  aforesaid,  but  the  same  was  not  done.  Wherefore 
plaintiffs  demand  that  the  nuisance  and  privy  be  abated; 
that  they  have  and  recover  damages  for  the  wrong  and  in- 
jury and  loss  done  to  them,  to-wit:  one  thousand  dollars; 
that  the  defendants  be  enjoined  against  maintaining,  keep- 
ing or  allowing  said  privy  and  nuisance  on  their  said  prop- 
erty ;  and  for  such  other  and  further  relief  as  is  meet  and 
proper,  and  for  costs  of  this  action. 

The  Commissioners  answer  and  say  that  the  privy  com- 
plained of  is  necessary  for  the  public,  and  has  been  enclosed 
and  used  at  its  present  location  since  the  year  1858  by  the 
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county  oificials  and  others,  and  that  upon  information  and 
belief,  the  filthy  deposits  have  been  removed  from  time  to  time, 
and  the  place  kept  in  a  good  and  cleanly  condition,  and 
that  they  have  apppropriated  and  paid  out  moneys  as  re- 
quired to  keep  the  place  cleanly  and  in  proper  state,  &c. 
When  the  cause  came  on  to  be  tried  upon  issues,  the  defend- 
ants moved  to  dismiss  the  action  because  no  cause  of  ac- 
tion against  the  defendants  was  set  out  in  the  complaint. 
The  Court  being  of  this  opinion,  adjudged  that  said  action 
be  dismissed,  and  that  the  defendants  recover  the  costs  of 
action,  from  which  plaintiffs  appealed. 

• 

Mr.  J.  A.  Lockharty  for  the  plaintiffs. 
Mr.  W.  Zf.  ParsonSy  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  complaint  im- 
putes to  the  Board  of  County  Commissioners,  charged  not 
as  individuals  in  office  but  as  a  corporation  representing  the 
county,  dereliction  in  public  duty  in  permitting  the  privy  to 
remain  in  a  filthy  and  offensive  condition  to  the  hurt  and 
annoyance  of  the  plaintiffs  and  other  near  residents.  It 
assumes  the  obligation  to  keep  it  in  a  cleanly  manner  to 
rest  upon  the  board  by  virtue  of  vesting  of  the  title  to  the 
premises  in  the  board  as  a  trustee  for  the  public.  The  Code^ 
§  707;  sub  sees.  5,7,  8. 

But  the  duty  in  reference  to  the  public  property  is  defined 
in  sub-sec.  5,  which  authorizes  it  "to  make  such  orders  re- 
specting the  corporate  property  of  the  county  as  may  be 
deemed  expedient,"  and  this  requires  the  employment  of 
such  agents  and  the  raising  and  appropiating  such  moneys 
as  may  be  sufficient  to  keep  the  public  buildings  in  repair, 
and  to  maintain  them  in  such  condition  as  to  prevent  any 
noxious  and  offensive  exhalations  to  proceed  from  any  of 
them  put  to  the  private  use  of  the  people.  A  privy  is  not 
only  a  convenience  but  a  necessity,  and  the  only  fault  at- 
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tributable  to  any  one  is  in  suffering  an  accumulation  of  night- 
soil,  until,  for  want  of  cleansing,  the  emanating  effluvia  be- 
comes a  nuisance  to  the  public.  It  is  nowhere  charged 
that  the  board  has  failed  to  use  the  means  at  their  disposal 
to  prevent  such  consequences,  and  this  is  the  measure  and 
extent  of  official  responsibility. 

In  State  v.  Fiahblate,  83  N.  C,  654,  the  Mayor  and  Alder- 
men of  Wilmington  were  charged  with  the  neglect  of  offi- 
cial duty  in  permitting  obstructions  in  some  of  the  streets, 
and  the  streets  themselves  to  become  ruinous  and  in  decav, 
and,  on  motion,  the  indictment  was  quashed  for  failing  to 
point  out  the  particular  duty  enjoined  and  neglected  and  in 
what  manner  imposed,  following  the  rulings  in  the  antece- 
dent cases  therein  recited.  The  same  principle  is  again 
asserted  in  language  quite  as  strong  arid  explicit  by  Merri- 
MON,  J.,  speaking  for  the  Court  in  State  v.  HaU^  97  N.  C,  474. 

In  the  excellent  work  of  Judge  Dillon  on  Municipal 
Corporations,  §  963,  the  author  says:  "According  to  the 
prevailing  rule,  counties  are  under  no  liabilities  for  torts 
except  as  imposed  (expressly  or  by  necessary  implication) 
by  statute ; "  and  in  a  note  where  numerous  references  are 
made  to  adjudged  cases,  he  adds:  "A  county  is  not  liable 
for  a  nuisance  to  a  citizen  in  the  erection  of  a  jail  in  the 
immediate  vicinity  of  his  residence,  nor  for  suffering  it  to 
become  so  filthy  and  disorderly  as  to  be  a  nuisance  to  him 
and  his  family."  The  doctrine  is,  that  while  these  corporate 
agencies  must  provide  the  means  and  employ  the  men  to 
perform  such  duties,  they  are  not  personally  and  by  their 
own  labor  to  perform  such  menial  services,  and  the  default 
to  make  them  liable  must  be  in  neglecting  to  exercise  their 
authority  in  the  use  of  labor  and  money  for  that  purpose, 
and  so  must  it  be  charged  to  make  a  cause  of  action  against 
them.  The  Court,  therefore,  properly  arrested  the  proceed- 
ings when  attention  was  called  to  the  infirmities  in  the  com- 
plaint and  dismissed  the  action. 

Affirmed. 
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DANIEL  GATEWOOD  et  al.  v.  C.  M.  BURNS  et  al. 

Jurisdiction  of  Supreme  Court  in  Issues  of  Fact — Principal 
and  Surety — Injunction — Sale  Under  Execution. 

1.  The  Supreme  Court  has  jurisdiction,  in  actions  purely  equitable,  to 

review  the  evidence  and  findings  of  facts  in  the  Court  below, 
where  the  entire  testimony,  as  it  was  offered  and  received  on  the 
trial,  is  transmitted  and  can  be  considered  upon  the  appeal ;  but 
it  will  not  exercise  this  jurisdiction  upon  a  fragmentary  or  sum- 
mary statement  of  the  evidence. 

2.  In  the  application  of  this  jurisdiction  the  Supreme  Court  may  in  cer- 

tain cases  direct  further  testimony  to  be  taken,  or  direct  an  issue 
of  fact  to  be  framed  and  remanded  for  trial  by  jury. 

8.  All  defendants  in  judgments  for  the  payment  of  money  are,  as  to  the 
judgment  creditor,  principal  debtors,  and  the  creditor  may  pro- 
ceed to  enforce  his  judgement  by  execution  against  one  or  all, 
unless  the  verdict  or  judgment  shows  that  the  relation  of  surety 
existed,  and  this  is  endorsed  upon  the  execution.  In  that  event 
the  officer  must  first  proceed  against  the  principal  as  directed  by 
The  Code,  §§2100  and  2101. 

4.  Where  it  was  alleged  by  one  seeking  an  injunction  against  execution 

in  which  he  represented  that  he  was  only  surety  (but  that  fact  did 
not  appear  in  the  judgment),  that  a  contest  was  pending  between 
the  judgment  creditors  and  the  principal  debtor  as  to  the  allot- 
ment of  the  latter's  homestead  ;  Held,  that  this  was  not  sufficient 
to  authorize  the  Court  to  grant  an  injunction  to  restrain  the  en- 
forcement of  the  execution  against  the  surety. 

5.  An  injunction  will  not  be  granted  to  stay  an  execution  regularly 

issued  upon  a  judgment,  because  the  judgment  creditor  threatens, 
or  has  had  it  levied  upon  property  not  subject  to  execution,  or 
upon  real  property  belonging  to  another.  A  sale  under  such  cir- 
cumstances would  not  pass  title,  and  the  true  owner  of  the  land 
would  not  thereby  be  exposed  to  irreparable  injury. 

This  was  a  motion  for  an  injunction,  made  in  an  action 
pending  in  Anson  County,  heard  and  granted  by  Clarky  J., 
at  Chambers,  in  Lumberton,  on  27th  of  May,  1887. 

The  defendant  Burns  alone  appealed. 
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The  facts  necessary  to  an  understanding  of  the  points  de- 
cided are  stated  in  the  opinion. 

Mr.  R.  H.  BatUey  for  the  plaintiffs. 
Mr.  J.  A,  Lockharty  for  the  defendants. 

Merrimon,  J.  This  was  a  motion  of  the  plaintiffs  for  an 
injunction  to  restrain  the  defendant  judgment  creditors  from 
selling  lands  of  the  plaintiffs  under  execution  in  their  favor 
respectively,  in  the  hands  of  the  Sheriff,  until  alleged  equi- 
ties could  be  adjusted  and  settled  by  a  proper  decree  of  the 
Court  in  this  action,  &c. 

The  motion  was  heard  at  Chambers,  upon  the  sworn  com- 
plaint and  answers  used  as  affidavits,  other  affidavits,  and 
other  evidence  taken  orally  by  the  Court,  the  substance  only 
of  which  is  sent  to  this  Court. 

The  defendant  Burns  only  opposed  the  granting  of  the 
injuntion  which  was  issued,  and  he  alone  having  excepted, 
appealed  to  this  Court,  from  the  order  in  that  respect. 

In  matters  purely  equitable  in  their  nature,  such  as  applica- 
tions for  injunctions  and  receivers,  in  the  course  of  the  action 
coming  to  this  Court  by  appeal,  it  has  jurisdiction  to  review 
the  evidence  and  the  findings  of  fact  by  the  Court  below,  and 
to  reverse  or  modify  such  findings  in  whole  or  in  part,  when 
the  same  evidence,  just  as  taken  and  heard  below,  is  sent  to  this 
Court.  To  that  end,  not  simply  the  substance  or  a  summary 
of  the  evidence,  or  parts  of  it,  must  be  sent,  but  the  whole  of 
it,  just  as  so  taken  and  heard,  so  that  this  Court  can  have 
precisely  the  like  opportunity  and  facility  in  reviewing,  giv- 
ing weight  and  application  to  the  evidence  in  finding  the  facts 
that  the  Court  below  had.  Otherwise,  this  would  not  simply 
be  a  revie\^ing  Court,  but  one,  to  some  extent  at  least,  exer- 
cising in  such  appeals  original  and  independent  jurisdiction 
as  to  the  evidence  and  facts  of  cases  purely  equitable  in  their 
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nature,  which,  as  to  such   appeals,  is  not  allowed  by  any 
statutory  provision  or  regulation. 

Generally  and  ordinarily  this  Court  acts  upon  the  matters 
and  questions  embraced  by  the  appeal  just  as  they  properly 
come  to  it  in  the  course  of  procedure.  In  possible  cases  it 
might,  as  allowed  by  the  statute  {The  Code^  §9(35),  allow  or 
direct  further  testimony  to  be  taken,  or,  in  the  exercise  of  its 
authority  in  matters  purely  equitable,  direct  issues  of  fact  to 
be  tried  by  a  jury,  or  remand  the  case  for  the  same  au'i  like 
purposes,  but  it  would  not  ordinarily  do  so. 

This  Court  is  almost  exclusively  a  Court  of  errors,  having, 
except  in  one  or  two  respects  only,  appellate  jurisdiction. 
Worthy  v.  Shields,  90  N.  C,  192;  Coates  v.  Wilkes,  92  N.  C, 
376 ;  Runion  v.  Ramsay,  93  N.  C,  410. 

In  the  case  before  us  the  Court,  in  part,  heard  evidence  of 
witnesses  taken  orally,  and  this  is  sent  up  "  substantially  "  as 
heard.  This  is  not  sufficient.  For  the  reason  stated  above, 
we  cannot  review  the  evidence  and  the  findings  of  fact.  The 
appellant  might  have  insisted  in  apt  time  that  the  whole  of 
the  evidence  should  be  reduced  to  writingjust  as  the  witnesses 
gave  it,  but  as  he  did  not,  we  must  determine  upon  the  facts 
as  found  by  the  Court  below,  whether  or  not  the  injunction 
was  properly  granted. 

The  principal  and  leading  ground  of  the  motion  of  the 
plaintiff  Daniel  Gate  wood  for  the  injunction  granted  was, 
that  the  defendant  Burns  had  obtained  divers  judgments 
for  money  against  one  Robinson  and  himself,  he  being,  as 
he  alleged,  only  surety  in  the  judgments  and  the  promissory 
notes  on  which  these  were  founded ;  and  the  Sheriff,  who 
had  in  his  hands  executions  issued  upon  these  judgments, 
was  about  to  sell  his  property — land — to  satisfy  them,  before 
exhausting,  by  sale,  the  property  of  the  princi|)al  in  the 
judgments,  as  it  was  contended  he  ought  to  have  done. 

It  did  not  appear  from  the  judgments  or  the  executions 
that  the  plaintiff  was  such  surety.     As  it  did  not,  he  was,  as 
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to  the  appellant,  a  principal  debtor,  and  so  to  be  treated. 
The  Sheriff  was  not,  therefore,  bound  to  sell  the  property  of 
Robinson  first,  nor  was  the  appellant  bound  to  direct  him 
to  do  so.  As  to  the  appellant,  the  judgment  debtors  were 
both  principals,  and  he  might,  through  the  Sheriff  charged 
with  proper  executions,  collect  his  debt  from  both  or  either 
of  them,  in  his  discretion.  It  is  well  settled  that  all  defend- 
ants, charged  by  the  judgment  without  distinction,  are 
equally  principal  debtors,  and  in  legal  effect  are  one  debtor 
as  to  the  judgment  creditor.  In  Eason  v.  Petioay,  1  Dev.  & 
Bat.,  44,  it  is  said  "no  difference  in  the  order  of  their 
liability  is  recognized  at  law  in  respect  to  any  i)roceedings 
upon  process  on  the  judgment."  {Ex-parte  King  &  Mar- 
risen,  2  Dev.,  341;  Buford  v.  Alston,  4  76.,  351.)  The  rela- 
tion between  principal  and  surety  creates  rights  and  duties 
among  the  defendants,  as  between  themselves,  but  it  does 
not  affect  third  persons.  The  Sheriff  may  levy  the  debt 
from  either  defendant,  or  in  such  proportions  as  he  chooses." 
The  CHses  of  Shaiv  v.  McFarlane,  1  Ired.,  216;  Davis  v.  San- 
derlin,  1  Ired.,  389;  Stewart  v.  7?ay,  4  Ired.,  269;  Shuford  v. 
Cline,  13  Ired.,  463,  are  all  to  the  same  effect. 

If  the  appellee  was  surety,  as  he  alleges,  he  might,  as  al- 
lowed by  the  statute,  (77/^  CWe,  §2140)  have  shown  b}'  proper 
evidence  on  the  trial  in  the  actions  in  which  the  judgments 
were  obtained  by  the  appellant,  that  he  was  such  surety,  and 
the  jury  in  their  verdict,  or  the  Justice  of  the  Peace  in  his 
judgment,  would  have  distinguished  him  as  surety,  and  the 
executions  would  have  been  issued  with  a  proper  endorse- 
ment to  that  effect,  and  in  that  case  the  Sheriff  would  have 
levied  the  sum  required  to  be  collected  first  out  of  the  prop- 
erty of  the  principal,  if  he  had  sufficient  for  that  purpose. 

But,  so  far  as  ap})ears,  it  was  not  even  suggested  at  the 
proper  time  that  he  was  surety.  Indeed,  the  facts  show  that 
he  was  not,  as  to  the  appellant;  that  he  induced  the  latter  to 
lend  the  money,  which  was  the  consideration  of  the  notes  to 
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Robinson,  and  became  on  purpose,  by  the  express  terms  of 
the  notes,  a  principal  debtor  therein.  As  to  Robinson  he 
was  surety,  but  by  express  stipulations  he  was  principal 
with  him  on  the  notes  as  made  by  the  appellant.  As  he 
failed  to  take  advantage  of  the  statutory  provision  just 
mentioned,  nothing  appears  that  in  law  or  equity  ought 
to  prevent  the  appellant  from  collecting  his  debt  by  execu- 
tion from  the  appellee,  although  he  may  have  been  surety. 
He  agreed  to  pay  the  debt  in  that  case  if  his  principal  did 
not,  and  the  creditor  had  the  right  to  collect  his  debt  from 
the  surety,  if  he  saw  fit  to  do  so.  It  was  the  duty  of  the 
latter  to  have  paid  the  debt,  without  compulsion,  as  soon  as 
it  became  due,  and  if  he  had  done  so,  he  would  at  once  have 
been  entitled  to  his  remedy  against  his  principal.  Neither 
by  the  terms  nor  the  spirit  of  the  contract  of  debt  did  the 
creditor  agree  to  go  against  and  collect  his  debt  from  the 
principal  first,  if  he  could,  and  nothing  has  supervened 
since  the  maturity  of  the  debts,  or  the  granting  of  the  judg- 
ments, so  far  as  appears,  that  raises  an  equity  in  favor  of  the 
appellee  to  compel  the  a|)pellaut  to  do  so. 

It  is  alleged  that  there  are  numerous  judgments  against 
the  said  Robinson  and  this  plaintiff,  and  the  homestead  of 
the  former  in  certain  of  his  lands  was  laid  off  to  him,  and 
one  creditor  contested  the  allotment  thereof  as  excessive, 
and  the  contest  in  that  respect  is  not  determined.  It  is  in- 
sisted that  the  plaintiff*  has  the  right  in  his  own  interest, 
and  that  of  other  creditors,  to  delay  the  sale  of  his  prop- 
erty until  that  contest  shall  be  ended,  so  that  Robinson's 
property  may  be  sold  free  from  cloud,  and  for  a  better  price, 
<fec.  This  raises  no  equity  in  favor  of  the  plaintiff^.  As  we 
have  seen,  it  was  his  duty  to  pay  the  appellant's  debt,  and 
he  should  take  the  burden  of  his  remedy  against  his  princi- 
pal. The  case  of  Albright  v.  Albright,  88  N.  C'.,  238,  cited  for 
the  plaintiflF,  has,  in  our  judgment,  no  application  here.  In 
that  case  there  were  conflicting  rights  and  liens  of  his  judg- 
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ment  creditors,  that  it  was  necessary  to  settle  in  order  to  enable 
hira  to  have  his  homestead,  and  the  Court  interposed  its 
equitable  authoritj''  to  that  end.  Here  there  is  no  such  con- 
flict of  right  or  lien.  The  rights  of  the  creditors  are  dis- 
tinct and  clearly  stated,  and  there  is  nothing  that  requires 
the  intervention  of  a  Court  of  Equity,  at  the  instance  of  the 
plaintiff,  to  delay  the  enforcement  of  the  rights  of  the  ap- 
pellant. 

The  plaintiff,  Thomas  May,  alleges  that  he  purchased  a 
tract  of  land  from  his  co-plaintiff,  Daniel  Gatewood,  in  1882, 
and  paid  for  the  same  before  the  liens  of  the  judgments  of 
the  appellant  attached  to  the  lands  of  Gatewood,  but  he 
did  not  obtain  a  proper  deed  for  the  same  until  the  first  of 
January,  18S5,  after  such  liens  so  attached,  and  he  insists 
that  the  liens  of  these  judgments  did  not  attach  to  the  land 
so  purchased  by  him,  and  he  asks  the  Court  to  so  declare 
and  adjudge,  and  to  enjoin  the  appellant  against  selling  the 
same.  It  is  very  obvious  that  the  plaintiffs  in  the  action, 
who  are  the  appellees,  allege  what  they  deem  causes  of 
action,  which,  if  suflicient  as  such,  are  distinct  in  their  na- 
ture, and  cannot  be  united  in  the  same  action,  but  passing 
this  objection  by,  the  plaintiff  May  alleges  no  cause  of  action 
at  all.  He  alleges,  in  substance,  that  he  is  in  possession  of 
his  land,  and  has  a  good  title  for  it,  but  he  apprehends 
that  the  appellant  may  attempt  to  sell  it.  He  asks  the 
Court,  before  his  right  is  invaded,  to  adjudge  that  his  title 
is  good,  and  to  restrain  the  appellant  by  injunction  from 
interfering  with  it. 

It  is  not  the  province  of  the  Court  to  thus  interpose  its 
authority  to  prevent  the  sale  of  the  land.  If  the  plaintiff 
has  title  to  it,  a  sale,  or  attempted  sale  of  it,  under  the  ap- 
pellant's execution,  would  pass  no  title.  If,  on  the  other 
hand,  he  has  no  title,  and  the  land  belongs  to  the  defendant 
in  the  execution,  then  the  creditor  would  have  the  right  to 
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sell  it,  if  need  be,  to  pay  his  debt.    Bridol  v.  Hcdlyburtony 
93  N.  C,  384. 

We  think  the  plaintiffs  showed  no  right  to  have  their  mo- 
tion for  the  injunction  granted  as  to  the  appellant.  The 
order  granting  the  injunction  as  to  him  must  be  reversed. 
To  that  end  let  this  opinion  be  certified  to  the  Superior 
Court. 

Error. 


DANIEL  GATEWOOD  et  al.  v.  JAMES  A.  LEAK,  Jr.,  et  al. 
Caunter-claim — Nonsuit — Jurisdiction. 

1.  Where,  in  term  time,  one  of  the  plain tififs  in  the  action  moved  to  be 

allowed  to  withdraw  from  the  suit,  and  this  motion  was,  bj  con- 
sent, continued  to  be  heard  with  others  pending  in  the  cause  at  a 
day  out  of  term  when  it  was  allowed;  Held,  not  to  be  error. 

2.  Plaintiffs  may  submit  to  a  nonsuit  at  any  time  before  verdict,  unless- 

in  actions  of  an  equitable  nature  the  adverse  party  shall  have 
acquired  some  right  which  he  is  entitled  to  have  determined. 

3.  If  the  defendant  has  pleaded  a  counter-claim,  while  the  plaintiff  may 

be  permitted  to  suffer  a  nonsuit  as  to  his  cause  of  action,  the  de- 
fendant will,  nevertheless,  be  entitled  to  prosecute  his  counter- 
claim. 

This  was  a  civil  action,  heard  before  Clark,  /.,  on  a 
motion  by  the  plaintiff  for  restraining  order  and  injunction. 
The  cause  was  returnable  to  the  May  Term,  1887,  of  Anson 
Superior  Court. 

On  the  motion  of  the  plaintiffs  without  notice,  a  restraining^ 
order  was  issued  by  Judge  Clark  on  the  2d  day  of  April,. 
1887,  with  notice  to  the  defendants  to  show  cause,  at  Car- 
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thage,  on  Friday,  the  22d  of  April,  1887,  why  the  injunc- 
tion prayed  for  in  the  complaint  should  not  be  granted. 

The  May  Term  of  Anson  Superior  Court  convened  on 
Monday,  the  2d  day  of  May.  Before  the  time  for  the  hear- 
ing at  Carthage,  the  counsel  for  the  plaintiffs  and  the  de- 
fendant entered  into  an  agreement  for  the  adjournment  of 
said  hearing  to  Wadesboro,  in  Anson  County,  on  the  2d  of 
May,  1887. 

On  the  said  2d  day  of  May  the  matter  was  called  infor- 
mally to  the  attention  of  the  Court,  but,  by  consent  of  coun- 
sel, the  case  was  not  taken  up  for  hearing  or  consideration 
until  Friday  evening,  the  6th  of  May,  having  been  infor- 
mally passed  over  until  that  time  under  the  former  agree- 
ment made  as  aforesaid. 

At  that  time  the  motion  for  the  injunction  was  taken  up 
by  the  Court  and  the  plaintiff  Samuel  Gatewood  moved  for 
a  nonsuit.  The  Court  heard  all  of  the  parties  and  an- 
nounced that  he  would  take  the  case  under  consideration, 
and  at  Lumberton.  On  the  27th  day  of  May,  1887,  the  Court 
granted  the  injunction  and  allowed  Samuel  Gatewood's  mo- 
tion for  a  nonsuit. 

At  the  time  of  the  hearing  on  the  6th  of  May,  the  defend- 
ants had  filed  answers,  which  was  done  on  the  2d  day  of 
May. 

From  the  part  of  the  judgment  of  the  Court  allowing 
Samuel  Gatewood ^s  motion  for  a  nonsuit,  the  defendants, 
except  C.  M.  Burns,  appealed. 

Messrs.  R.  H.  BaMle  and  Jos.  A.  Lockhart,  for  the  plaintiffs. 
Mr.  W.  L.  Parsons,  for  the  defendants. 

Merrimon,  J.  The  appellant  contended  first,  that  the 
Court  had  no  authority  to  hear  and  determine  the  motion 
for  nonsuit  out  of  term  time.  And  certainly  it  could  not 
•do  so  unless  by  consent  of  parties,  but  it  is  well  settled  that 
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with  such  consent  it  could.  Bynum  v.  Powe,  97  N.  C,  374, 
and  the  cases  there  cited. 

We  think  it  suflBciently  appears  from  the  record  that  the 
appellant  gave  such  consent.  The  motions  for  an  injunction 
and  nonsuit  were  argued  in  terra,  and  the  Court,  just  at  the 
end  of  the  term,  signified  its  purpose  to  take  time  to  con- 
sider them,  as  was  common  practice,  and  the  appellant  then 
made  no  objection.  Afterwards,  at  Chambers,  and  out  of 
term,  it  seems  from  the  recital  in  the  judgment,  the  motions 
were  again  argued,  and  by  counsel  for  the  appellant  without 
objection.  At  all  events,  it  does  not  appear  that  objection 
was  made  on  the  account  mentioned  until  it  was  made  in 
this  Court.  The  fair  inference,  therefore  is,  that  the  appel- 
lant consented  that  the  Court  might  determine  the  motion 
out  of  term.  If  he  did  not  intend  to  do  so,  he  should  have 
so  said  to  the  Court  in  apt  time.  His  very  intelligent  coun- 
sel knew  the  course  of  practice  in  such  matters,  and,  no 
doubt,  would  have  made  objection  if  there  had  been  any 
purpose  or  desire  to  do  so.  Moreover,  it  is  not  probable  that 
the  learned  Judge  would  have  heard  the  motion  without 
proper  consent.  By  implication,  at  least,  consent  was  given, 
and  it  was  too  late  after  judgment  to  raise  such  objection. 
(haies  v.  WUkeSy  94  N.  C,  174;  Anthony  v.  Estes,  decided  at 
the  present  term. 

The  cause  of  action  alleged  in  the  complaint  is  wholly 
equitable  in  its  nature,  and  there  is  no  reason  why,  in  such 
a  case,  one  of  several  parties  plaintiff  in  a  proper  case  shall 
not  abandon,  or  ask  the  Court  to  dismiss  the  action  as  to 
himself,  and  thus  pass  entirely  out  of  it,  and  substantially 
and  in  effect,  under  the  prevailing  method  of  civil  procedure 
become  nonsuit^  unless  some  other  party  to  the  action  shall 
have  acquired  some  right  or  advantage,  or  a  defendant  shall 
have  pleaded  a  counter-claim  affecting  adversely  the  party 
seeking  to  retire,  that  the  party  or  defendant  objecting  is 
entitled  to  have  settled  and  determined  in  the  action.    The 
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party  thus  retiring  from  the  action  in  such  a  case  does  not 
strictly  take  a  nonsuit^  but  the  Court,  at  his  instance,  allows 
him  to  abandon,  depart  or  withdraw  from  it,  giving  judg- 
ment against  him  for  proper  costs.  Lafoan  v.  Shearin,  95 
N.  C,  391 ;  Bynum  v.  Powe,  supra. 

At  the  time  the  appellee,  "Samuel  Gatewood,  moved  for  a 
nonsuity^  the  defendants  had  simply  filed  their  answers,  and 
no  one  of  them  pleaded  a  counter-claim.  No  order  or  judg- 
ment, interlocutory  or  otherwise,  had  been  entered.  As  to 
the  appellees  they  insisted  that  a  tract  of  land  mentioned  in 
the  complaint  and  claimed  by  him,  and  for  which  he  had  a 
deed  of  conveyance  from  his  co-plaintiff,  Gatewood,  was  sub- 
ject to  be  sold  to  satisfy  their  debts,  or  some  of  them,  but 
they  acquired  no  right  as  against  him  by  virtue  of  any  thing 
done  in  the  action. 

As  no  counter-claim  had  been  pleaded  affecting  the  ap- 
pellants, and  no  decree  or  decretal  order  had  been  made 
whereby  the  appellees,  or  one  or  more  of  them,  had  acquired 
rights  in  the  action  as  against  him,  he  was  at  liberty  to  dis- 
miss or  abandon  the  action,  as  the  Court  allowed  him  to  do. 
See  the  cases  above  cited.  Watt  v.  Orawfordy  11  Paige,  470; 
Dar.  Ch.  Pr.,  930.     There  is  no  error. 

No  error. 
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T.  E.  LATHAM  v.  J.  O.  WILCOX  and  JAMES  LATHAM,  Adm'rs  of 

WM.  LATHAM. 


Qvxirdian  and  Ward — Interest — Evidence. 

1.  Where  it  appeared  that  L.  had  qualified  as  guardian  of  his  infant  son 

before  a  Deputy  Clerk,  and  had  executed  and  filed  a  bond,  without 
security,  but  there  was  no  record  made  of  the  appointment,  and 
it  further  appeared  that  he  had  acted  as  guardian  ;  Held,  that 
neither  he  nor  his  personal  representatives  would  be  permitted  to 
say  that  no  such  appointment  had  been  made. 

2.  In  a  settlement  of  a  guardian's  accounts  he  should  be  charged  with 

compound  interest  on  all  moneys  collected,  or  which  he  might 
have  collected  for  his  ward. 

3.  Where  the  ward  was  also  one  of  the  heirs  and  distributees  of  the 

guardian,  and  it  appeared  that  he  was  entitled  to  receive  a  con- 
siderable sum  as  such,  in  the  absence  of  any  evidence  to  the  con- 
trary, it  will  be  presumed  that  any  sums  paid  him  by  the  personal 
representatives  of  the  guardian  were  on  account  of  his  distribu- 
tive share — particularly  where  the  answer  of  the  personal  repre- 
sentatives in  an  action  for  a  settlement  of  the  guardianship  de- 
nied the  fact  of  the  guardianship. 

Civil  action,  tried  before  Boykiny  J.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Ashe  County. 
The  complaint  alleges  in  substance : 

1.  That  in  1882  William  Latham  died  intestate  and  the 
defendants  were  duly  appointed  his  administrators. 

2.  That  in  1864  Caroline  Latham,  mother  of  the  plaintiff, 
died  intestate,  leaving  the  plaintiff  her  only  heir  at  law. 

3.  That  in  1876  William  Latham,  the  intestate  of  the  de- 
fendants, qualified  as  guardian  of  plaintiff. 

4.  That  in  1874  said  guardian   took  into  his  possession 
one  horse  of  the  value  of  |130. 

5.  That  in  1873  the  plaintiff  acquired  by  descent  from  his 
grandfather,  Alfred  Sutherland,  a  tract  of  land  of,  the  rental 
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value  of  $60  per  annum,  which  his  guardian,  William  La- 
tham, took  into  his  possession. 

6.  That  in  1876  the  said  guardian  received  other  property 
in  land  and  money,  or  its  equivalent,  belonging  to  the  plain- 
tiff, derived  from  the  estate  of  his  grandfather,  Alfred  Suth- 
erland. 

7.  That  the  said  guardian  in  his  life-time  never  accounted 
to  the  plaintiff  for  any  of  said  property,  and  that  the  de- 
fendant administrators  are  liable  to  him  theref -r. 

He  demands  judgment  for  the  amounts  alleged  to  be  due 
from  the  estate  of  the  deceased  guardian. 

The  answer  admits  the  first  allegation  and  denies  all  the 
others;  and  for  further  answer  it  is  alleged  that  the  defend- 
ants have  fully  paid  <»ff  and  discharged  all  claims  and  de- 
mands which  the  plaintiff  held  or  now  holds  against  their 
intestate ;  and  by  way  of  counter-claim  they  allege  that  the 
plaintiff  is  indebted  to  them  as  administrators  in  the  sum  of 
$500  for  money  advanced  to  him  out  of  the  estate,  "  and  for 
money  and  effects  of  said  estate  seized  and  appropriated  by 
plaintiff  to  his  own  use,"  for  which  they  demand  judgment. 

At  Spring  Term,  1887,  of  the  Superior  Court,  MacRae,  J., 
made  the  following  order : 

"  1.  The  above  entitled  cause  is  referred  to  J.  W.  Todd, 
Esq.,  to  ascertain  and  report  what  sum  of  money,  property 
or  effects  have  come  to  the  hands  of  the  intestate,  William 
Latham,  if  any,  and  the  date  at  which  the  same  was  received 
of  him. 

2.  The  referee  will  also  enquire  and  report  whether  the 
said  William  Latham  qualified  as  the  statutory  guardian  of 
plaintiff,  or  whether  he  only  took  possession  of  said  property, 
if  any,  as  parent  and  guardian  by  nature,  and  in  this  con- 
nection he  will  report  the  age  of  plaintiff  at  the  time  the  said 
property  came  into  the  hands  of  the  said  William. 

3.  He  will  also  report  what  payments  have  been  made,  if 
any,  by  defendants  upon  said  demand. 
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4.  And  to  prevent  the  necessity  of  taking  an  account  of 
the  estate  of  the  said  William,  which  has  come  to  the  hands 
of  the  defendants,  it  is  admitted  that  they  have  in  their 
hands  assets  sufficient  to  satisfy  said  demand.  Said  referee 
will  report  the  facts,  and  also  his  conclusions  of  law." 

At  the  following  Term,  188_,  the  referee  made  the  follow- 
ing report : 

William  Latham,  the  father  of  plaintiff,  married  Caroline 
Sutherland  in  the  year  1801,  and  plaintiff,  the  only  issue 
of  that  marriage,  was  born  March  5th,  18(52. 

Caroline  Latham,  plaintiff's  mother,  died  in  1863. 

In  1871  Alfred  Sutherland  gave  to  the  plaintiff  a  three 
year  old  colt,  and  soon  thereafter  died. 

In  1875  William  Latham  sold  the  colt  for  a  gold  watch 
and  fifty  dollars,  rating  the  watch  at  ninety  dollars,  and 
never  collected  tlie  fifty  dollars  and  gave  the  watch  to  the 
plaintiff.  In  the  spring  of  187H  William  Latham  received 
a  tract  of  land  valued  at  eight  hundred  and  fifty  dollars, 
from  the  estate  of  the  said  Alfred  Sutherland,  belonging  to 
the  plaintiff,  and  kept  it  up  to  the  time  of  his  death,  which 
occurred  on  the  29th  of  September,  1882. 

William  Latham,  on  the  19th  of  June,  1876,  qualified 
as  statutory  guardian  of  the  plaintiff,  but  no  security  on 
his  bond  was  given,  and  no  letters  of  guardianship  issued 
to  him;  he  qualified  before  the  Deputy  Clerk  of  the  Supe- 
rior Court,  and  gave  the  bond  to  him,  but  no  record  of  his 
appointment  was  made  other  than  the  filing  of  the  bond. 

The  annual  rental  value  of  the  land  was  sixty  dollars. 

There  went  into  the  hands  of  William  Latham,  on  the 
12th  of  February,  1877,  six  hundred  and  fifty  dollars  in 
notes  on  D.  T.  Sutherland  and  J.  H.  Hardin;  they  were 
given  to  the  said  William  as  guardian  of  the  plaintiff,  which 
were  funds  arising  from  the  estate  of  the  said  Alfred  Suther- 
land and  belonging  to  the  plaintiff. 

The  estate  of  William  Latham  is  worth  thirty  thousand 
24 
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dollars;  he  left  a  widow  (of  second  marriage)  and  three 
children  by  her,  all  of  whom  are  living.  On  the  9th  day 
day  of  lune,  1883,  defendant  paid  to  plaintiff  two  hundred 
dollars,  and  gave  receipt  for  the  same,  and  on  the  13th  July, 
1883,  they  paid  to  him  sixty-five  dollars,  and  he  gave  to 
them  his  receipt  for  the  same,  and  on  the  13th  of  August, 
1883,  they  paid  an  order  from  plaintiff  to  Zachariah  Johnson, 
twenty  dollars.  On  the  13th  day  of  March,  1884,  defendant 
paid  plaintiff  forty-one  dollars  and  forty-five  cents;  on  the 
2oth  April,  1887,  defendants  paid  plaintiff  one  hundred  and 
fifty  dollars;  on  the  23d  June.  18(S3,  defendants  paid  to  N. 
G.  Wagner,  for  plaintiff,  and  by  plaintiff's  direction,  the  sum 
of  one  thousand  and  forty-four  dollars  and  seventy-five 
cents,  and  plaintiff  owed  the  same  and  was  of  full  age 
when  plaintiff,  paid  the  same  and  when  they  were  last  di- 
rected to  pay  it. 

Plaintiff  arrived  at  full  age  the  5th  of  March,  1883. 

Since  the  death  of  William  Lath  .m  the  plaintiff  has,  by 
a  decree  of  Court,  obtained  title  and  possession  of  the  said 
tract  of  land,  and  has  sold  the  same  for  twelve  hundred  and 
fiftv  dollars. 

The  defendants  collected  the  note  given  by  D.  T.  Suther- 
land for  three  hundred  and  fifty  dollars,  with  simple  interest 
only,  on  the  25th  of  June,  1883. 

From  the  foregoing  facts  I  conclude  as  matters  of  law: 

1.  Tliat  defendants  are  liable  to  plaintiff  for  fifty  dollars, 
the  difference  between  the  horse  and  watch,  with  compound 
interest  thereon  from  19th  June,  1876,  until  5th  March, 
1883;  that  the  watch  was  a  payment  pro  tanto  to  plaintiff 
for  the  horse 

2.  That  defendants  are  liable  to  plaintiff  for  the  rents  of 
the  said  land  at  the  rate  of  sixty  dollars  per  year,  the  first 
payment  being  due  15th  April,  1877,  with  compound  inter- 
est on  the  same  till  5th  March,  1883,  the  time  when  plaintiff 
became  of  full  age. 
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3.  That  defendants  are  liable  to  plaintiff  for  the  sum  of  six 
hundred  and  fifty  dollars,  the  amount  of  the  notes  on  D.  T. 
Sutherland  and  J.  H.  Hardin,  with  compound  interest  from 
the  12th  February,  1877,  until  3d  March,  1883. 

4.  That  all  these  sums  bear  simple  interest  from  the  5th 
March,  1883,  until  paid. 

5.  That  only  Exhibit  "B"  is  a  payment  on  this  demand, 
to-wit:  one  hundred  and  fifty  dollars  paid  2oth  April,  1887, 
long  since  this  action  was  commenced.  I  am  led  to  this  last 
conclusion  by  the  pleadings  and  the  testimony,  it  appearing 
from  the  answer  that  defendants  denied  any  liability  of  their 
intestate  as  a  guardian,  and  denied  that  their  intestate  re- 
ceived any  funds  from  the  estate  of  Alfred  Sutherland,  and 
I  conclude  they  did  not  intend  to  apply  any  payment  to  a 
debt  they  denied.  I  conclude  that  the  payments  set  forth  in 
the  receipts  filed  were  intended  to  be  paid  to  plaintiff  as  heir 
and  next  of  kin  of  his  father,  William  Latham. 

6.  I  conclude  that  defendants  will  be  entitled  to  credit  for 
all  the  other  vouchers  filed;  and  also  for  the  sum  paid 
Wagner  in  their  settlement  with  plaintiff  as  next  of  kin  of 
his  father,  William  Latham,  to-wit:  $1,044.75. 

To  this  report  the  defendant  filed  the  following  excep- 
tions : 

1.  That  said  referee  erred  in  finding  as  a  fact  that  their  in- 
testate, William  Latham,  was  statutory  guardian  of  the  plain- 
tiff*. 

2.  That  he  erred  in  his  conclusions  of  law  that  defendants 
are  liable  to  plaintiff  for  compound  interest  in  the  several 
amounts  mentioned  in  said  report,  as  due  to  plaintiff. 

3.  That  said  referee  erred  in  estimating  the  three  year  old 
colt  at  one  hundred  and  forty  dollars,  and  charging  defend- 
ants fifty  dollars  thereon,  which  their  intestate  never  received. 

4.  That  the  referee  erred  in  not  applying  the  receipts  as 
payments  to  the  claim  of  plaintiff  in  this  action,  especially 
as  no  evidence  was  given  that  the  estate  of  William  Latham 
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was  settled  up,  or  what  amount  was  due  from  said  est&te  to 
the  plaintiff,  or  how  much  of  said  estate  had  already  been 
received  by  the  plaintiff,  or  what  advancements  had  been 
made  to  plaintiff  out  of  said  estate. 

5.  That  said  referee  erred  in  not  allowing  $1,044.75,  paid 
by  defendants  for  plaintiff  to  Wagner,  as  a  credit  on  this 
claim,  for  the  reasons  above  given,  and  for  the  further  reason 
that  plaintiff  had  refused  to  allow  this  indebtedness  of  his 
to  be  credited  to  defendants  upon  the  estate. 

6.  The  referee  erred  in  finding  as  a  fact  that  the  estate  of 
William  Latham  is  worth  thirty  thousand  dollars. 

7.  That  the  referee  erred  in  not  allowing  some  compensa- 
tion to  defendants  for  the  services  of  William  Latham,  as 
agent  of  plaintiff. 

The  action  being  heard  upon  the  report  and  exceptions, 
the  Court  rendered  judgment,  overruling  all  the  exceptions 
except  the  seventh. 

The  defendants  excepted  to  the  ruling  of  the  Court  as  to 
the  first,  second,  fourth  and  fifth  exceptions,  and  from  the 
judgment  rendered  against  them  thereon,  appealed. 

Mr.  E.  R.  Stamps,  for  the  plaintiff. 
Mr.  S.  F.  Mordecaiy  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  The  case  is  before  us 
on  appeal  from  the  rulings  of  his  Honor  on  the  first,  second, 
fourth  and  fifth  exceptions,  and  can  be  considered  upon  those 
exceptions  alone. 

1.  The  first  exception  cannot  be  maintained.  There  was 
some  evidence  that  William  Latham  had  been  appointed 
guardian  to  the  plaintiff.  Though  there  were  no  sureties  to 
the  bond  given,  there  was  evidence  that  he  acted  as  guar- 
dian ;  he  took  notes  as  guardian,  and  he,  if  living,  would 
not  be  heard  to  say  that,  because  he  had  not  complied  with 
all  the  requirements  of  the  law,  he  was  therefore  not  ac^ 
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counfiible  as  guardian  for  the  property  and  fund  received 
by  him  as  guardian,  and  being  dead,  his  administrators 
cannot  avail  themselves  of  such  a  defence  for  his  estate. 
Having  acted  as  guardian,  he  could  not,  if  living,  nor  can 
his  administrators  say,  that  because  the  provisions  of  the 
law  were  not  complied  with  he  was  not  guardian.  There 
was  evidence  and  proper  evidence  to  support  the  finding  of 
the  referee  in  the  Court  below.  Usry  v.  Suit^  91,  N.  C,  406 ; 
Barnes  v.  Lewis,  73  N.  C,  138;  Lemley  v.  Atwoody  65  N.  C,  46; 
Sain  V.  Bailey,  90  N  C,  560;  Humble  v.  Mebane,  89  N.  C, 
411 ;  Topping  v.  Windley,  99  N.  C,  4. 

In  these  cases  the  liabilities  of  guardians  and  of  persons 
acting  as  or  dealing  with  guardians  are  discussed,  and  fully 
sustain  the  ruling  in  this  case. 

2.  The  second  exception  is  to  the  charge  of  compound  in- 
terest. The  notes  received  by  the  defendant's  intestate,  as 
guardian,  were  properly  charged  with  compound  interest, 
and  so  with  regard  to  the  money  with  which  he  ought  to 
have  charged  himself  for  the  rent  of  said  lands  which  he 
used ;  but  with  regard  to  the  price  of  the  horse,  it  does  not 
appear  that  any  money  was  collected.  The  referee  finds  that 
the  fifty  dollars  were  not  collected.  He  does  not  find  whether 
it  could  have  been  collected  or  not,  or  under  what  circum- 
stances the  horse  was  sold,  and  the  guardian  should  only  be 
charged  with  the  unpaid  portion  of  the  price  of  the  horse 
with  simple  interest.  With  this  modification  the  ruling 
upon  the  second  exception  is  affirmed. 

3.  The  fourth  exception  was  to  the  refusal  to  apply  the 
sum  paid  to  the  plaintiff"  (the  receipts  for  which  are  referred 
to)  to  the  credit  of  the  defendants  on  the  sums  due  from 
the  estate  of  their  intestate  as  guardian  of  the  plaintiflF. 
The  plaintiff*  is  a  son  of  the  deceased  guardian  and  one  of 
his  heirs  and  distributees.  The  estate  is  a  large  one, 
and  by  the  finding  of  the  referee  and  the  Court  below,  the 
items  excepted  to  were  paid  to  the  plaintiff^,  not  on  the  sum 
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due  to  him  from  the  intestate's  estate  on  the  guardian  ac- 
count (for  the  defendants  denied  that  their  intestate  was 
guardian,  or  that  he  received  for,  or  owed  to,  the  plaintiff  any 
thing  on  that  account),  but  on  what  was  due  to  him  as  one 
of  the  next  of  kin,  and  it  was  in  that  character  that  it  was 
paid  to  and  received  by  him.  It  was  not  a  case  in  which 
the  defendants  had  a  right,  after  having  denied  tlie  existence 
of  the  liability  of  their  intestate  as  guardian,  to  say  that  they 
would  apply  sums  paid  to  the  plaintiflF  as  one  of  the  dis- 
tributees to  what  may  be  found  to  be  due  to  him  as  a  debt 
from  their  intestate,  and  we  think  the  case  of  Jenkiiu  v. 
Smith,  72  N.  C,  296,  and  others  cited  by  counsel  for  defend- 
ants, have  no  application  to  this  case.  The  exception  can- 
not be  maintained. 

4.  The  fifth  exception  is  to  the  refusal  to  credit  the  de- 
fendants with  the  sum  paid  to  Wagner.  For  the  same  reason 
given  in  regard  to  the  fourth  exception  this  cannot  be  main- 
tained. These  sums  were  paid  to  the  plaintifi'as  one  of  the 
next  of  kin  of  William  Latham,  who,  it  appears,  left  a  large 
estate,  and  in  the  settlement  of  the  estate  the  defendants 
will  be  credited  with  them  on  the  distributive  share  of  the 
plaintiff  as  so  much  paid  to  him  on  that  account. 

Modified  and  afiirmed. 
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JAMES  W.  GRANT,  Admr  of  E.  J.  Drewitt,  v.  WM.  H.  HUGHES, 

Ex'r  of  Wm.  T.  Stephenson. 

Administrator's  Purchase  at  his  own  Sale — Fraud — Judicial 

Sale. 

Where  an  administrator,  through  the  agency  of  another,  became  the 
purchaser  of  lands  sold  by  himself  under  a  license,  at  the  sum  of 
$500,  and  afterwards  sold  it  upon  a  long  credit  for  $1 ,000,  which 
was  well  secured,  but  it  was  ascertained  that  the  value  of  the  land 
was  $750 ;  Held,  that  the  first  sale  was  collusive  and  fraudulent, 
and  that  the  administrator  should  l)e  charged  with  the  price  for 
which  he  resold  the  land — overruling  the  opinion  of  the  Court 
upon  this  point,  in  Grant  v.  Hughes,  96  N.  C,  177. 

This  was  a  pktition  filed  at  October  Term,  1887,  to  rehear 
this  cause,  decided  at  Spring  Term,  1887.     (90  N.  C,  177.) 

The  facts  are  stated  in  the  case  reported,  and  by  reference 
thereto,  it  will  be  seen  that  W.  T.  Stephenson,  administrator 
of  E.  J.  Drewitt,  under  proceedings  instituted  for  that  pur- 
pose, sold  certain  lands  belonging  to  the  estate  of  his  intes- 
tate, to  make  assets  to  pay  debts,  when  one  R.  T  Stephenson 
became  the  last  bidder  at  the  price  of  §500,  bidding  for  the 
benefit  of  the  said  W.  T.  vStephenson,  administrator,  &c.,  who 
directed  the  bid  to  be  assigned  to  one  J.  D.  Vincent,  to 
whom  soon  thereafter  the  deed  was  made,  and  who  on  the 
same  day  conveyed  to  the  said  W.  T.  Stephenson  for  the 
named  consideration  of  $600,  though  in  fact  no  money 
passed,  and  about  the  same  time  the  said  W.  T.  Stephenson 
sold  said  land  to  one  Lawrence  Lassiter  for  the  sum  of  $1,000^ 
payable  in  five  equal  annual  installments,  with  interest  at 
8  per  cent.,  reserving  the  title  to  secure  the  purchase  money. 
The  first  three  installments  (except  $30)  were  paid  by  Lassiter 
to  said  Stephenson,  and  the  last  two  installments  and  the 
said  $30,  amounting  with  interest  to  about  $750,  remain 
unpaid. 
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The  land,  as  found  by  the  referee,  was  in  fact  worth  |750. 

The  sale  by  the  administrator,  he  becoming  indirectly  the 
purchaser,  was  adjudged  to  be  fraudulent,  and  the  Court  held 
that  as  *  about  $750  of  the  purchase  money  is  still  unpaid, 
and  it  may  be,  cannot  be  collected,"  the  estate  of  the  defend- 
ant's testator,  the  said  W.  T.  Stephenson,  should  be  charged 
with  the  actual  value  of  the  land,  found  by  the  referee  to  be 
$750,  instead  of  $500,  the  price  at  which  it  was  bid  off. 

J/r.  John  Devereux,  Jr.,  for  the  plaintiff. 
Mr.  Thos.  N.  Hill,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  Clearly  the  estate  of 
the  defendant's  testator  would  have  been  charged  with  the 
$1,000,  for  wliich  the  land  was  sold  to  Lassiter,  if  all  the 
purchase  money  had  been  paid  to  him,  and  the  former  de- 
cision was  predicated  upon  the  fact  that  it  had  not  all  been 
collected  and  perhaps  could  not  be. 

Adverting  to  the  fact  found  by  the  referee,  as  appears  in 
the  report,  that  the  land,  the  title  to  which  was  retained  as 
security  for  the  purchase  money,  is  ample  security  for  the 
balance  of  the  purchase  money  due  from  Lassiter,  and  that 
the  whole  of  it  can  therefore,  with  reasonable  certainty,  be 
collected,  upon  reconsideration,  we  think  there  was  error 
in  the  former  decision  and  that  the  estate  of  the  defendant's 
testator,  instead  of  being  charged  with  $750,  found  to  be  the 
actual  value  of  the  land,  should  have  been  charged  with  the 
amount  actually  received  from  the  sale  of  the  land,  with  in- 
tercst  thereon  at  0  per  cent.,  and  that  the  defendant  execu- 
tor should  have  been  required  to  surrender  to  the  plaintiff 
adminii^trator,  or  to  some  one  to  be  appointed  by  the  Court, 
the  notes  or  bonds  for  the  uncol  octed  balance  of  the  pur- 
chase money,  with  the  security  retained  therefor,  with  direc- 
tions for  the  collection  of  the  same  for  the  benefit  of  the  estate 
of  plaintiff's  intestate,  and  with  such  further  directions  in 
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relation  thereto  as  will  secure  the  title  to  Lassiter,  upon  the 
payment  by  him  of  the  balance  of  the  purchase  money, 
or  the  protection  of  his  rights  in  the  excess  above  the  balance 
due,  if  it  shall  be  found  necessary  to  resell  the  land  for  the 
purpose  of  collection.  This  will  protect  the  estate  of  the  de- 
fendant's testator  against  any  possibility  of  loss,  and  at  the 
same  time  prevent,  as  a  well  settled  principle  of  law  and 
equity  requires  should  be  done,  any  benefit  from  accruing 
hereto  by  reason  of  the  collusive  sale  of  the  land. 

The  result  will  be  the  same  as  if  the  estate  of  the  defend- 
ant's testator  had  been  charged  with  the  $1,000,  for  which 
he  sold  the  land  to  Lassiter,  to  be  discharged  upon  the  pay- 
ment of  the  money  and  interest  thereon,  received  by  him 
and  a  surrender  of  the  notes  or  bonds  and  the  security  held 
for  the  balance. 

There  was  error  in  the  former  decision  as  herein  indicated, 
and  it  will  be  corrected  and  made  to  conform  to  this. 

Error. 


JOHN  G.  SMITH,  Adm'r  of  R.  King,  v.  W.  J.  BROWN  et  al. 

Adrninistration — Sale  of  Land  for  Assets — Statute  of  Limita- 

lions — Judgment —  Merger. 

1.  An  administrator  de  bonis  nan  is  not  entitled  to  a  license  to  sell  real 

estate  for  assets  where  the  original  administrator  has  committed 
a  devastavit  until  he  shall  have  exhausted  his  remedies  against 
the  first  administrator,  or  unless  it  appears  that  an  action  against 
him  and  his  sureties  would  be  unavailing. 

2.  A  license  to  sell  lands  for  assets  should  not  he  granted  until  all  con- 

troversies about  the  validity  of  the  debts,  for  the  payment  of 
which  the  land  is  sought  to  be  subjected,  are  settled. 
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8.  Where  the  Statute  of  Limitations  would  be  available  to  the  penoiuil 
representative  of  a  deceased  person  against  the  demand  of  a  cred- 
itor, it  is  also  available  to  the  heir  in  protecting  the  real  estate. 

4.  The  Statutes  of  Limitations  for  the  protection  of  estates  of  deceased 

persons  from  judgments  rendered  against  the  personal  represen- 
tatives begin  to  run  from  the  date  of  the  judgment,  irrespective 
of  the  time  of  the  accruing  of  the  original  cause  of  action,  such 
cause  of  action  being  merged  in  the  judgment. 

5.  The  various  statutes  directing  the  manner  in  which  estates  of  de- 

ceased }>ersons  shall  be  administered  and  settled — discriminating 
between  those  where  administration  was  granted  prior  and  sub- 
sequent to  the  1st  day  of  July,  1869 — do  not  a£fect  the  operations 
of  the  Statutes  of  Limitations,  but  only  apply  to  the  mode  of  pro- 
cedure of  settlement. 

6.  Where  the  period  of  two  years  elapsed  from  the  death,  or  removal,  of 

an  administrator  and  the  appointment  of  his  successor,  and  the 
latter  began  his  action  within  one  year  after  his  qualification: 
Held  J  that  this  was  within  the  spirit  of  gl64  of  The  Code,  and 
the  time  intervening  between  the  two  administrations  should  not 
be  computed. 

7.  The  requirement  that  to  avail  himself  of  the  seven  years*  statute,  the 

personal  representative  must  show  that  he  has  made  due  adver- 
tisement, is  confined  to  the  original  administration,  and  does  not 
apply  to  administration  de  bonis  non. 

This  is  a  special  proceeding  to  sell  lands  to  make  assets. 
Issues  of  fact  being  joined,  a  trial  by  jury  was  waived,  and 
the  cause  was  heard  before  Connor,  J.,  at  October  Term, 
1887,  of  Robeson  Superior  Court. 

Reuben  King  died  early  in  1869,  leaving  a  will,  which 
was  admitted  to  probate  in  the  County  of  Robeson,  wherein 
he  resided,  and  William  J.  Brown,  the  sole  executor  therein 
named,  qualified  as  such.  He  proceeded  with  his  adminis- 
tration until,  for  cause  shown,  and  without  having  com- 
pleted it,  he  was,  on  November  21, 1878,  removed  from  oflBce 
and  the  letters  testamentary  issued  to  him  recalled.  On 
December  23,  1880,  the  plaintiff  was  duly  appointed  admin- 
istrator de  boyiis  non,  with  the  will  annexed,  on  the  estate  of 
the  testator,  who  has  realized  out  of  the  assets  delivered  over 
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to  him  some  $1,700;  and  on  the  2d  day  of  December,  1881^ 
instituted  before  the  Clerk  the  present  special  proceeding 
against  the  removed  executor  and  the  devisees  in  the  will^ 
to  obtain  license  and  an  order  to  sell  the  numerous  lots  and 
tracts  of  land  mentioned  in  the  complaint,  for  their  conver- 
sion into  assets,  to  be  applied  in  the  discharge  of  an  indebt- 
edness of  the  testator  to  an  amount  estimated  to  be  ten 
thousand  dollars.  Before  answering,  a  particular  and  de- 
tailed statement  of  the  claims  was  ordered,  on  application  of 
the  defendants,  and  rendered  by  the  plaintiff.  The  answers, 
which  are  voluminous,  controvert  the  validity  of  the  de- 
mands, and  set  up  as  a  defence  to  them,  as  also  to  the  pres- 
ent suit,  the  bar  of  the  statute  of  limitations.  Out  of  these 
conflicting  averments  springs  the  defence  arising  out  of  the 
lapse  of  time,  and  waiving  a  jury  trial,  it  was  agreed  that 
the  Judge  should  find  the  facts.  Accordingly,  in  addition 
to  those  above  stated,  ho  finds  the  following  facts  in  regard 
to  each  of  the  debts  set  out  in  the  plaintiff's  bill  of  particu- 
lars : 

1.  Claim  of  Eli  Bumble.  This  is  a  suit  now  pending  in 
the  Superior  Court  of  Robeson  County,  which  was  brought 
by  Eli  Bumble  against  W.  J.  Brown,  executor  of  R.  King, 
on  the  14th  day  of  February,  1870,  upon  receipts  given 
by  R.  King,  as  Sheriff,  for  claims  within  a  magistrate's 
jurisdiction,  placed  in  his  hands  for  collection  by  Bumble,- 
after  a  demand  made  for  payment  of  amounts  collected 
on  same  by  the  said  Bumble  on  the  said  W.  J.  Brown,^ 
executor,  a  short  time  before  the  commencement  of  said 
action. 

2.  Judgment  of  R.  M.  Norment  for  $2  817.91.  This  judg- 
ment was  obtained  at  May  Term,  1887,  of  the  Superior 
CJourt  of  Robeson  County,  on  a  bond  executed  by  R.  King 
to  W.  R.  Bryan,  dated  February  14,  1857,  for  81,000,  due 
one  day  after  date,  and  endorsed  by  the  said  W.  R.  Bryan 
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to  Norment ;  and  the  action  was  commenced  September  16, 
1873. 

3.  Judgment  of  James  A.  Phillips  against  W.  J.  Brown, 
executor  of  R.  King.    This  was  a  judgment  obtained  at 

March  Terra,  1873,  of  the  Superior  Court  of County, 

for  the  sum  of  $128.10,  with  interest  from  February  20, 
1871,  and  costs,  $4.13. 

4.  Judgment  of  D.  F.  Edmund,  administrator  of  A.  J. 
Butt,  against  \V.  J.  Brown,  executor  of  R.  King.  This  judg- 
ment was  obtained  at  January  Term,  1873,  of  the  Superior 
Court  of  Robeson  County,  for  the  sum  of  $481.54  and  inter- 
est on  $261  until  paid,  and  cost.  The  suit  in  which  this 
judgment  was  obtained  was  brought  upon  a  guardian  bond 
executed  by  Zela  Butt,  guardian  of  A.  J.  Butt,  on  which  R. 
King  was  surety.  The  suit  was  commenced  14th  day  of 
February,  1870,  and  the  said  guardian  bond  was  dated  30th 
day  of  November,  1858. 

5.  Judgment  of  Augustus  Smith,  administrator  of  Augus- 
tus Smith,  against  W.  J.  Brown,  executor  of  R.  King.  This 
judgment  was  obtained  at  January  Term,  1873,  of  Superior 
Court  of  Robeson  County,  for  the  sum  of  $100,  and  costs; 
and  the  action  in  which  it  was  obtained  was  commenced  on 
the  14th  day  of  February,  1870,  and  was  brought  upon  re- 
ceipts given  by  R.  King,  Sheriff  of  Robeson  County,  to 
Augustus  Smith,  for  claims  within  a  magistrate's  jurisdic- 
tion put  in  King's  hands  for  collection,  and  upon  a  demand 
made  upon  said  Brown,  executor  of  King,  by  said  Smith  a 
short  time  before  said  action  was  commenced. 

6.  Judgment  of  D.  Cromartie  against  W.  J.  Brown,  executor 
of  R.  King.  This  judgment  was  obtained  at  January  Term, 
1873,  of  the  Superior  Court  of  Robeson  County,  and  the  ac- 
tion, in  which  it  was  obtained,  commenced  on  the  10th  day 
of  February,  1870,  and  the  cause  of  action  in  said  suit  was 
on  claims  within  a  niagistrates's  jurisdiction,  placed  in  the 
hands  of  the  said   R.  King,  Sheriff  of  Robeson  County,  by 
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said  Cromartie,  and  upon  a  demand  made  on  W.  J.  Brown, 
executor  of  R.  King,  by  said  Cromartie  a  short  time  before 
the  commencement  of  said  action. 

7.  Judgment  of  Mary  A.  Barnes  against  W.  J.  Brown,  ex- 
ecutor of  Reuben  King.  This  judgment  was  obtained. at 
March  Term,  1875,  of  the  iSuperior  Court  of  Robeson  County, 
for  $127.99  and  cost.  This  suit  was  brought  on  a  note  exe- 
cuted by  said  King  to  Barnes. 

8.  Judgment  of  Wiley  B.  Fort,  administrator  of  John 
Cooley,  against  W.  J.  Brown,  executor  of  R.  King. 

That  at  January  Special  Term,  1874,  of  Robeson  Superior 
Court,  the  following  entries  were  made: 

Wiley  B.  Fort,  admV  of  John  Cooley,  dec'd, 

V8. 

W.  J.  Brown,  ex'r  of  Reuben  King,  dec'd. 

The  followingjurors,  to-wit:  Bryant  Legget,  Robert  Coun- 
cil, Thomas  A.  Norment,  J.  T.  Phillips,  Ebb  Jones,  J.  C.  Free- 
man, Alva  Lawson,  James  A.  Lawson,  Willis  Lawson,  Joshua 
Phillips,  Caleb  Butt  and  Henry  Pitman,  being  chosen,  tried 
and  sworn  to  try  the  issues  between  the  parties,  say :  That 
they  find  all  of  said  issues  in  favor  of  the  plaintifiF,  and 
assess  his  damages  at  $555.49,  with  interest  thereon  from 
January  1,  1870,  until  paid,  and  cost  of  suit. 

Thereupon  it  is  considered  by  the  Court  that  the  plaintiff 
do  recover  from  the  defendant  his  said  damages  and  cost  of 
suit. 

Rule  for  a  new  trial.     Rule  discharged. 

Appeal  craved  and  granted.     Notice  waived. 

And  that  at  Fall  Term,  1875,  of  Robeson  Superior  Court,. 
the  following  entries  were  made  : 

State  ex  rd,  Wiley  B.  Fort,  admV  of^ 

John  Cooley,  1  Suit  on  Sheriff's 

V8.  I  Bond. 

W.  J.  Brown,  ex'r  of  R.  King.        J 

Judgment  of  January  Term,  1874,  aflSrmed  and  made  the 


382  IN  THE  SUPREME  COURT. 


Smith  v.  Brown. 


judgment  of  this  Term.    Judgment  for  cost.     Let  execution 
issue 

The  above  action  was  brought  on  a  receipt  given  by  R. 
King  to  said  Cooley  for  claims  within  a  magistrate's  juris- 
diction, placed  by  Cooley  in  King's  liands,  as  Sheriff,  to  col- 
lect, and  upon  a  demand  made  upon  W.  J.  Brown,  executor 
of  Reuben  King,  by  Fort,  administrator  of  Cooley,  a  short 
time  before  said  action  was  commenced. 

9.  Judgment  of  John  Smith  against  W.  J.  Brown,  executor 
of  Reuben  King,  deceased.  This  judgment  was  obtained  at 
August  Term,  1870,  of  the  Superior  Court  of  Robeson  County, 
for  $2,687.74  and  interest  on  $1,038.74,  principal  money,  and 
cost  of  suit,  and  that  there  was  a  payment  made  on  said 
judgment  January  10,  1873,  of  $980.40  bj'^  said  Brown,  exec- 
utor of  Reuben  King;  that  the  suit  in  which  this  judgment 
was  obtained  was  commenced  January  28,  1869,  before  the 
death  of  Reuben  King,  and  upon  a  bond  executed  by  the 
said  Reuben  King  to  said  John  Smith,  December  19, 1^59, 
for  $1,638.76. 

10.  Judgment  of  John  Smith  against  W.  J.  Brown,  exec- 
utor of  Reuben  King.  This  judgment  was  obtained  at  the 
August  Term,  1870,  of  the  Superior  Court  of  Robeson  County, 
for  $257.46  and  interest  on  $150,  principal  money,  until  paid, 
and  cost.  The  suit  in  which  this  judgment  was  obtained 
was  commenced  January  28,  1869,  before  the  death  of  said 
Reuben  King.  The  cause  of  action  on  which  said  suit  was 
brought  was  on  a  bond  executed  by  said  Reuben  King  to 
John  Smith,  September  18,  1858,  and  due  one  day  afterdate, 
and  none  of  said  judgments  have  been  paid. 

11.  Judgment  of  James  McIIargue  against  W.  J.  Brown, 
executor  of  R.  King.  Judgment  in  Superior  Court  of  Rob- 
eson County  for  $1,458.01,  December  10,  1877. 

His  Honor  further  finds,  as  a  fact,  that  the  said  W.  J. 
Brown,  executor  of  Reuben  King,  immediately  after  his 
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qualification,  made  advertisement,  as  required  by  law,  for 
creditors  of  the  estate  of  R.  King  to  present  their  claims. 

The  devisees  pleaded  statute  of  limitations — ten  years*  bar 
and  seven  years'  bar. 

On  the  foregoing  facts,  his  Honor — being  of  the  opinion 
that  the  plaintiff"s  cause  of  action  was  barred  by  the  statute 
of  limitation — adjudged  that  the  defendants  go  without  day, 
and  recover  of  the  plaintiff  the  cost  of  action. 

Plaintiff  appealed. 

Mr.  W.  F.  Preachy  for  the  plaintiff. 
Mr.  T.  A.  McNeill,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  right  to  bring  this 
action  accrued  to  the  plaintiff  on  his  appointment  to  oflRce, 
on  December  23d,  1880,  and  the  action  was  begun  on  De- 
cember 2d,  1881,  less  than  a  year  afterwards;  so  it  is  not 
barred  by  the  statute  of  limitations  as  against  the  removed 
executor,  according  to  the  rulings  in  Latvrence  v.  Norjleety  90 
N.  C,  533,  and  Worthy  v.  Mcintosh,  Ibid.,  536. 

As,  however,  this  defendant  has  no  property  out  of  which 
a  recovery  against  him  for  waste  and  mismanagement  of 
the  trust  estate  could  be  satisfied,  the  recourse  to  the  devised 
land  IS  the  sole  remedy  open  to  the  creditors.  That  the 
law  does  allow  access  to  the  real  estate  of  the  deceased 
debtor  under  such  circumstances,  is  decided  in  Badger  v. 
Jones,  m  N.  C,  305;  Latham  v.  Bell,  69  N.  C,  135;  and 
BUmTVt  V.  Prikhard,  88  N.  C,  445. 

If,  however,  the  statutory  bar  interposes  to  obstruct  the 
successful  prosecution  of  these  claims,  and  this  defence  to  the 
action  is  open  to  the  devisees  and  owners  of  the  real  estate, 
then  in  the  absence  of  any  definite  ascertained  indebtedness 
requiring  a  sale  of  the  land,  a  license  to  make  the  sale  ought 
not  to  be  granted  to  the  administrator,  at  least  until  the 
controversy  about  the  debts  shall  be  settled  and  decided. 
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The  defendants  insist  that  the  claims,  if  otherwise  capable 
of  being  enforced,  are  barred  by  the  lapse  of  time  and  long 
delay,  and  the  Judge,  concurring  in  the  sufficiency  of  the 
defence,  rendered  judgment  against  the  plaintiff,  and  he 
appealed. 

1.  The  first  of  the  disputed  claims,  that  of  Eli  Bumble, 
may  be  left  out  of  view  in  this  inquiry,  since  it  is  depending, 
undetermined  and  resisted.  As  it  may  not  be  established, 
it  cannot  be  the  basis  of  a  proceeding  against  the  land,  at 
least  until  it  is  recovered. 

2.  The  judgment  rendered  in  favor  of  R.  M.  Norment,  at 
May  Term,  1887,  although  upon  a  cause  of  action  accruing 
on  Februar}'  15,  1857,  and  prosecuted  first  against  the  exe- 
cutor and  then  against  the  administrator,  conclusively  set- 
tles an  indebtedness  existing  before  this  action  was  b^un, 
and  its  validity  established  after  a  protracted  litigation. 
This  debt  must  be  paid  for  aught  shown  in  the  record,  and 
is  entitled  to  satisfaction  out  of  the  real  estate.  This  alone 
is  sufficient  to  reverse  the  judgment  and  dispose  of  the  ap- 
peal, and  we  should  pause  to  proceed  further  but  that  the 
different  claims  will,  under  the  ruling,  have  to  be  decided 
when  the  fund  is  to  be  distributed,  and  should  be  before  the 
sale,  in  order  that  the  sum  to  be  raised  may  be  definitely 
ascertained. 

3 — 6.  The  next  four,  belonging  respectively  to  James  A. 
Phillips,  D.  F.  Edmonds,  Augustus  Smith  and  D.  Cromartie, 
were  reduced  to  judgments  against  the  executor  in  the  first 
two  months  of  the  year  1873,  and  in  their  demands  against 
the  real  estate  are  essentially  the  same. 

The  causes  of  action  are  merged  in  the  judgments,  and 
hence  come  under  the  new  statute  of  limitations,  and  the 
seven  years  elapsing  since,  before  the  beginning  of  the  pres- 
ent suit,  would  effectually  obstruct  a  recovery  alone  consid- 
ered, according  to  the  cases  already  cited.  Laiorence  v.  Nor- 
fleety  Worthy  v.  Mcintosh, mpra,  and  Beversv,  Park,  88 N.  C.,456. 
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The  last  decides  that  a  judgment  recovered  against  an 
administrator  upon  a  cause  of  action,  which,  but  for  such 
judgment,  would  be  barred,  cannot  be  niainlained  against 
the  statutory  bar  set  up  by  the  heirs  to  a  proceeding  insti- 
tuted to  sell  the  descended  lands.  The  ruling  is  somewhat 
restricted  in  the  subsecjuent  case  of  Speer  v.  James,  94  N.  C, 
417,  so  far  as  it  affects  the  force  and  effect  of  the  judgment 
rendered  against  the  personal  representative;  but  it  supports 
the  proposition  that  where  the  statutory  bar  would  be  avail- 
able to  him  in  protecting  the  personal,  so  it  will  be  to  the 
heir  in  protecting  the  real  estate,  against  the  demand  of  a 
creditor.  Syme  v.  Badger,  96  N.  C,  197 ;  Andres  v.  Powell, 
97  N.  C,  155.  Bevers  v.  Park  diflers  only  in  this  particular, 
that  in  it  the  administration  was  granted  alter  July  1, 1809, 
while  in  that  before  us,  the  letters  testaraentarv  issued  before 
that  date,  and  this  brings  us  to  an  examination  of  what  is 
supposed  to  be  conflicting  legislation,  found  in  the  Code  of 
Civil  Procedure  and  in  the  Acts  subsecjuently  passed  regu- 
lating the  administration  and  settlement  of  the  estates  of 
deceased  persons,  which  are  now  associated  in  The  Code, 
chapter  33,  under  the  title  "  Executors  and  Administrators." 

The  first  enactment  introducing  radical  changes  in  the 
law,  and  which  took  eflfect  in  July,  1869,  was  passed  and  rati- 
fied on  April  6th  preceding,  and  was  followed  by  an  amend- 
ment, ratified  on  March  1st  of  the  next  year,  confining  its 
operation  to  estates  whereof  original  administration  shall 
have  been  granted  since  July  1st,  1869.  It  further  declares, 
that  "  all  estates  whereon  administration  was  granted  prior 
to  the  said  first  day  of  July,  one  thousand  eight  hundred 
and  sixty-nine,  shall  be  dealt  with,  administered  and  settled 
according  to  the  law  as  it  existed  just  prior  to  the  said  date, 
and  it  is  hereby  declared  that  such  was  the  true  intent  and 
meaning  of  said  act"  (the  act  of  1869),  with  a  proviso,  '*  that 
nothing  herein  contained  shall  be  construed  to  prevent  the 
application  of  said  act,  so  far  as  it  relates  only  to  the  Courts 
25 
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having  jurisdiction  of  any  action  or  proceeding  for  the  set- 
tlement of  an  administration,  or  to  the  practice  or  procedure 
therein."     Th^  Code,  §  1433. 

Again,  at  the  session  of  1871-72,  was  passed  "an  act  to 
prescribe  the  practice  and  procedure  in  actions  by  creditors 
of  deceased  persons  against  their  personal  representatives," 
Ch.  213,  which,  as  the  title  imports,  undertakes  to  regulate 
the  proceeding  to  be  pursued  by  creditors  in  bringing  about 
a  settlement  of  the  estate  and  of  their  claims  against  it,  of 
which  §  '29  declares,  that  the  "  act  shall  apply  only  to  cas^ 
where  the  grant  of  letters  of  collection,  or  of  probate,  or  of 
administration,  shall  have  issued  on  or  after  the  first  day  of 
July,  one  thousand  eight  hundred  and  sixty-nine." 

An  amendment  was  made  to  this  section  by  the  act  of 
March  3d,  1873,  Ch.  179,  by  adding  the  words,  "  except  in 
cases  of  administration  de  bonis  non  upon  estates  where  the 
former  letters  of  administration  or  letters  testamenlarv  were 
granted  prior  to  the  first  day  of  July,  one  thousand  eight 
hundred  and  sixty-nine,  in  all  which  cases  estates  shall  be 
administered^  closed  up  and  settled  according  to  the  law  as  it  ex- 
isted just  prior  to  the  first  of  July,  one  thousand  eight  hun- 
dred and  sixty-nine." 

These  provisions  will  be  found  in  The  Code,  §§  1433  and 
1476  and  connecting  sections.  It  will  be  noticed  that  this 
new  legislation  has  reference  solely  to  matters  connected 
with  the  administration  and  settlement  of  deceased  persons* 
estates,  and  is  not  inconsistent  with  the  provision  in  the 
superseding  statute  of  limitations,  which  governs  only  in 
cases  where  the  right  of  action  accrues  subsequent  to  the 
specified  date,  and  was  intended  to  harmonize  the  new  legis- 
lation with  the  new  practice.  It  does  not  profess  to  interfere 
with  the  statute,  which  discriminates  between  actions  the 
right  to  bring  which  existed  anterior  to  the  adoption  of  the 
Code  of  Procedure,  and  those  that  arose  afterwards ;  and  to 
render  the  enactments  consistent  with  each  other,  and  give 
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effect  to  both,  we  must  except  from  the  operation  of  those 
which  relate  to  the  subject  of  administration  so  much  of 
that  declaring  the  application  of  the  superseding  limitations 
to  the  kind  of  actions  mentioned.  Such  has  been  the  inter- 
pretation in  cases  heretofore  adjudged,  and  such  we  are  con- 
strained to  accept  as  a  just  exposition  of  the  law,  in  the  ab- 
sence of  any  intimation  of  an  intention  to  interfere  with  the 
operation  of  the  act  of  limitations.  Moreover,  the  time  in 
which  creditors  are  allowed  to  bring  suit  does  not  enter  into 
the  mode  of  administering  the  estates  of  deceased  property 
owners  bj'  representatives,  which  it  was  the  purpose  of  the 
legislation  to  regulate  by  the  displacing  statutes,  the  scope 
and  operation  of  which  will  be  plainly  seen  in  examining 
their  provisions.  But  while  the  bar  would  be  in  the  way  if 
there  had  been  one  continuous  administration  by  the  same 
person,  it  has  been  broken  by  the  removal  of  the  executor, 
and  interrupted  in  its  course  for  more  than  two  years,  during 
which  the  judgment  could^not  be  enforced  by  action  of  the 
creditor,  and  in  less  than  one  year  after  the  appointment  of 
the  plaintiff  as  administrator  this  action  was  brought,  and 
arrests  the  running  of  the  statute. 

It  is  declared  in  §  164  of  The  Code,  that  "  if  a  person 
against  whom  an  action  may  be  brought  die  before  the  ex- 
piration of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  be  commenced 
against  his  personal  representative  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing  of  letters  tes- 
tamentary or  of  administration." 

This  clause  uses  language  appropriate  to  actions  against  a 
debtor  personally  and  not  barred  by  the  statute  at  the  time 
of  his  death,  and  not  verbally  to  a  case  where  one  represen- 
tative dies,  or  is  removed,  and  another  succeeds  to  his  place 
and  carries  on  the  work  of  administration  left  unfinished, 
yet  the  analogy  is  so  complete,  and  the  spirit  if  not  the  let- 
ter of  the  act,  reasonably  interpreted,  so  closely  applicable  to 
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the  present  facts,  that  we  feel  constrained  to  bring  them 
under  its  provisions,  so  as  to  embrace  them.  The  year  pro- 
longing the  period  within  which  the  action  may  be  brought, 
to-wit:  from  the  plaintiff's  appointment  on  December  23d, 
1880,  to  December  2d,  1881,  the  time  of  beginning  the  suit, 
had  not  expired  by  twenty -one  days,  and  thus  these  judg- 
ments escaped  the  bar,  and  may  be  enforced  against  the 
debtor's  lands  in  the  hands  of  the  heirs,  unless  alienated  in 
pursuance  of  section  1442  of  The  Code,  in  which  case  the 
proceeds  of  the  sale  are  in  place  of  the  land  sold. 

The  same  disposition  must  be  made  of  the  several  judg- 
ments in  favor  of  Mary  A.  Barnes,  Wiley  B.  Fort  and  James 
McHargue. 

The  judgments  recovered  by  John  Smith  must  be  ex- 
cluded, as  they  were  rendered  at  August  Term,  1870,  of  the 
Superior  Court  of  Robeson,  and  the  seven,  and  even  ten  years, 
had  passed  before  this  suit,  and  the  shorter  period  even  be- 
fore the  removal  of  the  executor;,  so  they  are  not  protected 
by  the  proviso  mentioned. 

While  the  seven  years'  limitation  is  dependent  upon  a 
compliance  with  the  condition  that  due  advertisement  is 
made  as  required  by  law,  this  prerequisite  must  be  confined  to 
cases  of  original  administration  granted^  and  cannot  apply  to 
administrations  de  bonis  non  where  the  former  administrator 
or  executor  (as  found  in  this  case)  has  complied  with  all  the 
requirements  of  the  law  then  in  force,  for  such  administra- 
tor de  bonis  non  but  takes  up  the  broken  thread  and  carries 
out  an  interrupted  and  incomplete  administration.  The  two 
constitute  a  single  administration  of  the  estate. 

We  must  therefore  overrule  the  decision  in  the  Court  be- 
low, and  reverse  the  judgment  for  the  error  assigned,  to  the 
end  that  the  cause  may  proceed  in  the  Court  below  in  ac- 
cordance with  this  opinion. 

Error. 
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E.  C.  KNIGHT,  Adm'r  of  Robt.  S.  Pitt,  v.  M.  ROUNTREE  et  al. 

Lien — Mortgage — Surety. 

1.  J.  executed  to  P.  a  mortgage  on  real  and  personal  property,  to  secure 

an  existing  debt,  and  also  to  secure  and  save  harmless  the  mort- 
gagee from  loss  by  reason  of  being  surety  for  J.  upon  a  debt  due 
other  parties.  Subsequently  J.  executed  another  mortgage  to  R., 
to  secure  other  indebtedness.  P.  paid  ofiF  the  debt  for  which  he 
was  surety  after  the  execution  df  the  second  mortgage;  Held, 
that  this  payment  did  4iot  discharge  his  lien,  and  that  it  took 
precedence  of  the  mortgage  to  R. 

2.  To  constitute  an  agricultural  lien  it  is  essential  that  the  supplies  ad- 

vanced must  be  furnished  after  the  execution  of  the  agreement, 
or  at  the  time  of  making  it,  so  that  the  agreement  and  advances 
shall  constitute  one  transaction. 

Civil  action,  tried  before  Avery, ,/.,  at  Fall  Term,  1887,  of 
Edgecombe  Superior  Court. 

The  plaintiff  is  the  administrator  of  Robert  L.  Pitt,  who 
died  intestate  in  the  month  of  May,  1884. 

On  the  28th  of  December,  1881,  John  H.  Pitt  executed 
to  the  intestate  a  mortgage  of  a  tract  of  land  therein  speci- 
fied, and  the  crops  produced  thereon  during  that  year,  to 
secure  the  payment  of  a  promissory  note  due  to  the  mort- 
gagee for  $1,853.00,  dated  January  1st,  1878,  and  payable  on 
demand,  with  interest  at  eight  per  cent,  and  to  indemnify 
the  mortgagee  against  loss  as  surety  for  the  mortgagor  for  a 
debt — note — for  $250.00,  due  January  1st,  1878,  to  John 
Norfleet ;  and  also  a  note  to  Atkinson,  Cobb  &  Co.  for  $778.87, 
dated  the  28th  of  December,  1881,  and  due  at  60  days,  with 
interest  at  eight  per  cent.  This  mortgage  contained  a  power 
of  sale,  to  be  exercised  in  case  of  default  made  by  the  mort- 
gagor. 

Afterwards,  on  the  6th  day  of  December,  1882,  the  said 
John  H.  Pitt  executed  to  the  said  intestate  his  other  mort- 
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gage  of  the  same  land  and  the  crops  of  cotton  produced 
thereon  for  that  year,  which  mortgage  was  duly  proven  and 
registered  on  the  7th  day  of  the  same  month.  The  follow- 
ing is  a  copy  of  the  material  part  of  this  mortgage  neces- 
sary to  be  set  forth  here : 

"  The  condition  of  the  above  deed  is  such,  that  whereas  the 
said  Robert  S.  Pitt  has  become  surety  for  the  said  John  H. 
Pitt  on  a  promissory  note  for  four  hundred  and  thirty  dol- 
lars and  seventy-two  cents,  payable  to  John  Hutchinson, 
Cashier  of  First  National  Bank  of  Wilson,  bearing  date 
Dec.  6th,  1882,  and  payable  thirty  days  after  date;  Now, 
therefore,  if  the  said  John  H  Pitt  shall  well  and  truly  pay 
said  note  when  due,  and  shall  save  the  said  Robert  S.  Pitt 
harmless  by  reason  of  liis  said  suretyship,  then  this  deed 
shall  be  void,  otherwise  it  shall  be  lawful  for  the  said  Robert 
S.  Pitt,  upon  failure  of  said  J.  H.  Pitt  to  pay  said  note,  to 
first  seize  said  crops  of  cotton  and  sell  the  same  for  cash  to 
the  highest  bidder,  and  apply  the  proceeds  of  the  sale  of  said 
cotton  to  the  payment  of  said  note,  and  if  the  proceeds  of 
said  sale  shall  be  insufficient  to  pay  said  note,  then  the  said 
Robert  S.  Pitt  is  hereby  authorized  to  sell  said  tract  of  laud 
for  cash,  and  apply  the  proceeds  of  sale  to  the  payment  of 
said  note,  or  to  such  amount  as  the  said  Robert  S.  Pitt  may 
have  to  pay  by  reason  of  his  suretyship,  and  the  balance,  if 
any,  pay  to  the  order  of  the  said  John  Henry.  Pitt." 

It  was  agreed  by  the  parties  that  the  debt  so  secured  is 
the  balance  of  the  debt  mentioned  in  the  first  above  men- 
tioned mortgage  as  due  to  Atkinson,  Cobb  &  Co.,  the  mort- 
gagor having  reduced  this  debt  by  sundry  payments  to  that 
sum.  It  was  likewise  agreed,  "  that  on  the  9th  of  January, 
1883,  plaintiff's  intestate  paid  off  and  discharged  the  note 
with  principal  and  interest  described  in  the  mortgage,"  the 
condition  of  which  is  set  forth  above. 

Afterwards,  on  the  said  6th  day  of  December,  1882,  the 
said  John  H.  Pitt  executed  to  the  defendants  his  other  mort- 
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gage  of  the  crops  produced  on  the  same  land  during  the 
year  1882,  which  was  duly  proven  and  registered  on  the 
8th  of  the  same  month,  and  the  following  is  a  copy  of  the 
material  parts  thereof: 

"  Whereas,  the  party  of  the  first  part  is  now  engaged  or 
about  to  engage  in  the  cultivation  of  various  crops  upon  the 
following  lands,  his  home  tract  in  Nash,  Whitaker's  town- 
ship, adjoining  the  lands  of  H.  B.  S.  Pitt  and  others;  and 
whereas,  the  party  of  the  first  part  is  now  indebted  to  the 
parties  of  the  second  part  in  the  sum  of  twelve  hundred  and 
thirty-nine  dollars  and  six  cents,  in  the  form  of  account  for 
supplies;  and  whereas,  the  parties  of  the  second  part  have 
agreed  to  make  advances  in  money,  merchandise  and  sup- 
plies to  the  party  of  the  first  part  during  the  year  1882,  to 
the  amount  of  one  hundred  dollars  ;  in  consideration  of  one 
dollar  and  for  the  further  consideration  herein  set  forth,  the 
party  of  the  first  part  hereby  conveys  to  the  parties  of  the 
second  part  and  their  heirs  the  following  real  estate  and  per- 
sonal property:  all  cotton,  corn  and  other  products  now  har- 
vested or  to  be  harvested  from  crops  of  1882 ;  also  all  crops 
to  be  cultivated  and  made  upon  the  above  described  land 
during  the  said  year  1882,  and  upon  any  other  land  the 
party  of  the  first  part  may  cultivate  during  the  said  year. 
The  party  of  the  first  part  further  represents  that  he  is  the 
owner  in  fee  simple  of  all  the  property  above  described,  and 
that  the  same  is  not  encumbered,  except  by  mortgage  of 
$430.00  to  R.  S.  Pitt.  Now,  if  the  said  party  of  the  first  part 
shall,  on  or  befi»re  the  first  day  of  November,  1883,  pay  the 
said  note  and  the  advances  herein  agreed  to  be  made,  and 
shall  also  pay  any  other  amount  that  the  parties  of  the 
second  part  may  advance  to  the  party  of  the  first  part  in 
addition  to  the  amount  herein  specified  to  be  advanced,  and 
shall  also  pay  all  other  debts  tliat  the  said  party  of  the  first 
part  may  be  owing  to  the  parties  of  the  second  part,  then 
this  deed  and  lien  is  to  be  null  and  void." 
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"  On  the  6th  December,  1882,  there  was  on  the  plantation 
described  in  said  mortgages,  grown  and  harvested  thereon 
in  the  year  1882,  seed  cotton  of  the  value  of  six  hundred 
dollars,  which  on  the  5th  January,  1883,  the  defendants  seized, 
sold,  and  applied  to  their  mortgage  debt.  The  amount  se- 
cured in  the  mortgage  to  Rountree,  Barnes  &  Co.  was  then 
due,  and  was  for  supplies,  money  and  merchandise  furnished 
the  said  J.  H.  Pitt  during  the  year  1882,  to  enable  him  to 
cultivate  and  harvest  said  crop.  On  March  3d,  1884,  the 
said  R.  S.  Pitt  sold  the  land  described  in  the  mortgage  of 
28th  December,  1881,  under  the  powers  contained  therein,  to 
J.  H.  Cutchin,  for  the  sum  of  $2,oOO,00.  and  applied  the  same 
to  the  payment  of  the  note  for  $1,853.00  and  to  the  Norfleet 
note.  On  the  3d  of  .March,  1884,  the  indebtedness  secured 
in  the  mortgage  of  28th  December,  1881,  was  as  follows:  R. 
S.Pitt  note,  principal  and  interest,  $2,767.15;  balance  on 
the  Norfleet  note,  $252.36;  balance  on  the  Atkinson,  Cobb 
A  Co.  note,  $401.30,  aggregating  $3,480.81. 

This  action  was  brought  by  the  plaintiff  to  recover  the  cot- 
ton so  seized  and  sold  bv  the  defendants. 

Upon  t!io  facts  admitted  as  above  slated,  it  was  agreed 
that,  if  the  Court  was  of  opinion  with  the  plaintiff,  judgment 
should  be  entered  for  $430.72,  with  interest  from  9th  January, 
1883;  and  if  the  Court  should  be  of  opinion  with  the  de- 
fendants, then  judgment  to  be  entered  for  the  plaintiff  for 
the  sum  of  $101.26,  with  interest  from  3d  March,  1884." 

The  Court  gave  judgment  "that  the  plaintiff  recover  of 
the  defendants  the  sum  of  $101.26,  with  interest  from  March 
3,  1884,  together  with  the  costs  of  this  action,  to  be  taxed  by 
the  (^Icrk." 

The  plaintiff  excepted  and  appealed. 

Mr.  John  Devereux^  Jr.,  for  the  plaintiff. 
Mr.  A.  W.  Haywood,  for  the  defendants. 
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Merrimon,  J.,  (after  stating  the  case).  The  case  as  stated 
in  the  record  fails  to  designate  with  precision,  as  it  should 
do,  the  questions  which  the  parties  intended  to  have  settled 
by  the  appeal,  and  we  are  left  in  large  measure  to  find 
them,  if  we  can.  The  record  is  obscure,  and  if  we  fail  to  dis- 
cover all  of  them,  such  failure  must  be  attributed  to  the 
negligence  of  the  parties  in  presenting  their  case  intelligibly, 
and  as  the  statute  directs. 

It  seems  that  the  appellees  contended,  fii*st,  that  as  the  in- 
testate of  the  plaintiff  paid  the  debt  of  Hutchinson,  cashier, 
Ac,  specified  in  the  second  mortgage  executed  to  him  on  the 
second  day  of  December,  1882,  which  embraced  the  cotton 
in  controversy,  such  payment  discharged  this  mortgage  ab- 
solutely, and  therefore  their  title  to  the  same  cotton  acquired 
by  the  subsequent  mortgage  to  them  of  December  second, 
1882,  was  unaffected  by  the  mortgage  to  the  intestate. 

This  contention  is  unfounded.  The  chief  and  leading 
purpose  of  the  mortgage  was  to  indemnify — to  save  the 
mortgagee  "harmless  by  reason  of  his  said  suretyship." 
The  deed  of  mortgage  passed  the  title  to  the  cotton  to  the 
intestate  of  the  plaintiff,  and,  by  its  terms  and  spirit,  con- 
templated and  intended  that  he  might,  in  the  contingency 
provided  against,  sell  it  to  pay  the  debt  mentioned,  or,  if  he 
paid  it,  as  he  was  bound  to  do,  then  sell  it  to  repay  himself  the 
money  he  so  laid  out.  The  intent  was  not  simply  to  secure 
the  payment  of  the  debt  to  him  to  whom  it  was  payable, 
but  as  well  and  as  certairih'  to  save  himself,  the  surety — the 
intestate,  harmless — and  the  mortgage  continued  operative 
and  in  full  force  for  that  purpose  until  this  should  be  done, 
unless  he  should  sooner  see  fit  to  discharge  it. 

The  mere  fact  that  the  last  mentioned  debt  was  a  balance 
of  the  debt  due  to  Atkinson,  Cobb  &  Co.,  specified  in  the 
first  mortgage  to  the  intestate,  could  not  affect  adversely  the 
second  mortgage  to  him.  It  seems  that  it  came  about  that 
such  balance  became  the  debt  to  Hutchinson,  cashier,  &c., 
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with  the  intestate  as  surety.  The  latter  plainly  had  the 
right  to  take  the  second  mortgage  mentioned,  embracing  the 
land  and  cotton,  to  indemnify  himself.  We  cannot  conceive 
of  a  reason  why  he  might  not. 

It  seems,  also,  that  the  appellees  contended,  secondly,  that 
the  mortgage  so  executed  to  them  was  not  simply  a  mort- 
gage, but  that  it  was  as  well  and  in  addition  a  lien  upon  the 
crops  embraced  by  it,  as  allowed  and  created  by  the  statute, 
{The  Code,  §  1799,)  to  secure  to  them  money  advduced  by  them 
to  cultivate  the  land  and  produce  the  cotton  in  question, 
which  lieu,  as  to  the  crops  produced,  is  superior  to  the  mort- 
gage of  the  intestate  and  like  mortgages.  Woolen  v.  Hiliy 
98  N.  C,  48. 

The  mortgage  of  the  appellees  cannot  be  upheld  as  a  liefiy 
under  the  statute  just  cited,  for  advancements  of  money  to 
the  mortgagor,  to  be  expended  in  the  production  of  the  crops, 
if  the  same  were  advanced  for  that  purpose  prior  to  its  exe- 
cution. It  is  settled  that  such  advancements  of  money  and 
of  supplies  for  such  purpose  must  be  advanced  after  the 
making  of  the  agreement  in  writing  in  that  respect,  in  order 
to  create  such  lien.  Clark  v.  Farrar,  74  N.  C,  686;  Patapsco 
V.  Ma^ee,  86  N.  C  ,  350 ;  Reese  v.  Cole,  93  N.  C,  87 :  Townsend 
v.  McKinnon,  98  N.  C,  1 03. 

Now,  the  crop  year  of  18S2  was  nearly  if  not  quite  over 
when  the  mortgage  to  the  appellees  was  executed,  and  it 
appears,  from  the  recitals  in  the  deed,  that  the  advancemeats 
of  money  were  made  mainly,  if  not  altogether,  before  it  was 
executed.  It  does  not  appear  that  they  advanced  to  the 
mortgagor  any  money  after  that  time,  and  if  they  did,  this 
should  have  been  made  to  appear. 

It  was  suggested  on  the  argument  here,  that  the  appellant 
ought  to  be  required  to  apply  a  part  of  the  money  realized 
for  the  land,  which  was  a  security  embraced  by  both  the  ap- 
pellants', mortgages,  to  the  payment  of  the  debt  secured  by 
his  second  mortgage,  and  thus  leave  the  cotton  in  question 
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to  the  appellees  to  pay  their  debt,  they  having  a  lien  only 
on  that  to  secure  their  debt.  This  cannot  be  allowed ,  be- 
cause the  money  realized  from  the  land,  as  appears,  was  in- 
suflScient  to  pay  the  debts  secured  by  the  first  mortgage 
mentioned. 

The  parties  agreed  that  the  Court  should  enter  judgment 
for  one  of  two  sums  of  money  specified,  accordingly  as  it 
might  be  of  opinion  with  the  plaintiff  or  defendants. 

What  particular  questions  the  Court  decided  adversely  to 
the  plaintiff — the  appellant — we  cannot  clearly  learn;  we 
can  only  infer,  with  tolerable  confidence,  that  it  decided  the 
questions  to  which  we  have  adverted  above,  adversely  to 
him,  and  therefore  gave  him  judgment  for  the  smaller 
amount.  There  is,  therefore,  error.  The  judgment  must  be 
reversed,  and  judgment  entered  in  the  Court  below  in  favor 
of  the  plaintiff  for  the  sum  of  four  hundred  and  thirty  dol- 
lars and  seventy-two  cents,  with  interest  thereon  from  the 
ninth  day  of  January,  1883,  according  to  the  terms  agreed 
upon  by  the  parties. 

Error. 


JOHN  CASEY  and  wife  MINERVA  v.  R.  W.  COOPER. 

Betterments — Married   Women — Judgment — Contract. 

If  a  party  in  an  action  to  recover  land  sets  up  in  his  pleadings  a  demand 
for  compensation  for  improvements,  he  should  have  that  question 
passed  on  at  the  trial  with  the  other  issues ;  he  will  not  he  per- 
mitted to  raise  it  thereafter,  as  the  judgment  rendered  upon  the- 
trial  will  he  deemed  conclusive  of  aU  matters  put  in  issue  by  the- 
pleadings. 

This  was  a  petition  by  the  defendant  for  an  inquiry  and 
allowance  for  improvements,  heard  before  MacRae,  J.,  at 
March  Term,  1888,  of  Buncombe  Superior  Court. 
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The  complaint  in  this  action,  which  was  begun  on  Sep- 
tember 6th,  1882,  contains  the  usual  averments  of  the  plain- 
tiffs' ownership  and  the  defendant's  wrongful  withholding 
of  the  land  mentioned  therein,  the  possession  of  which  is 
sought  to  be  recovered. 

The  answer  admits  the  defendant  to  be  in  the  occupation 
of  about  three  and  one  half  acres  near  the  center  of  one 
tract,  whereon  he  resides,  and  of  about  five  acres  at  its  west- 
ern border,  which  he  claims  as  his  own  property. 

As  a  further  defence,  the  answer  alleges  that  the  feme 
plaintiff  being  largely  indebted  to  the  defendant  for  medical 
services  rendered  to  her  and  necessar}'  in  her  condition,  in 
order  to  pay  the  same,  contracted,  with  her  husband's  con- 
sent, to  convey  to  him  the  parcels  of  land  mentioned,  and  in 
consideration  thereof  the  defendant  surrendered  his  claims, 
which  were  largely  in  excess  of  their  value;  that  believing 
he  had  title,  with  the  knowledge  and  consent  of  the  plain- 
tiffs, he  entered  into  possession,  and  remaining  there  ever 
since,  has  made  valuable  and  permanent  improvements  in 
building  and  otherwise,  of  the  value  of  at  least  five  hun- 
dred dollars  Wherefore  he  demands  that  said  parcels  of 
land  be  conveyed  to  him,  and  such  further  relief  as  he  may 
be  entitled  to  in  the  case. 

"  The  cause  coming  on  to  be  heard,  on  motion  of  the  plain- 
tiff Minerva  for  judgment  upon  the  pleadings,  and  the  ad- 
mission of  the  defendant  that  she  was  a  married  woman  at 
the  time  of  the  alleged  agreement  set  up  in  the  answer,  and 
that  it  was  in  parol,"  the  Court  adjudged,  "  that  the  feme 
plaintiff  Minerva  is  entitled  to  the  possession  of  the  land 
described  in  her  amended  complaint,  arid  which  the  defend- 
ant admits  himself  to  be  in  possession  of,  and  that  a  writ  in 
her  favor  against  the  defendant  be  issued  at  her  instance  for 
possession,"  and  the  Court  further  adjudged,  that  the  defend- 
ant pay  the  costs  of  the  action,  to  be  taxed  against  him  and 
the  surety  to  his  defence  bond. 
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This  final  disposition  of  the  case  was  made  at  December 
Term,  1887,  of  the  »^uperior  Court  of  Buncombe,  and  at 
March  Term  next  ensuing,  the  defendant  applied  by  petition 
to  the  succeeding  Judge  for  relief,  upon  the  following  con- 
densed allegations  of  fact : 

That  the  petitioner  was  in  possession  of  the  two  parcels  of 
land  for  about  eight  years  under  a  contract  with  ihe  feme 
plaintiff,  her  husband  having  theretofore  abandoned  her,  in 
pursuance  of  which  he  paid  her  the  purchase  money,  and 
she  agreed  as  soon  as  she  could  get  a  deed  from  the  admin- 
istrator of  one  James  Cooper,  to  convey  the  title  to  him ; 
that  while  in  possession  he  made  certain  improvements  upon 
the  property,  in  building  a  dwelling  anrl  other  houses,  of  the 
value  of  eight  hundred  dollars,  in  planting  fruit  trees  and  in 
other  ways,  costing  more  than  one  hundred  dollars  ad- 
ditional, and  this  expenditure  was  in  faith  that  the  title 
would  be  made  him,  as  stipulated  at  the  time  of  purchase. 

In  view  of  all  this,  the  petitioner  asks  that  a  jury  may  be 
empaneled  to  enquire  into  the  enhanced  value  thus  im- 
parted to  the  premises,  to  the  end  that  he  be  allowed  there- 
for, and  meanwhile  that  the  writ  of  possession  be  staj'ed. 

"This  petition  coming  on  to  be  heard  before  MacRae, 
Judge,  and  it  being  made  to  appear  to  the  Court  that  the 
defendant  in  his  answer  set  up  his  claim  for  betterments,  to 
be  assessed  upon  the  trial  of  the  action,  and  judgment  hav- 
ing been  rendered  against  the  defendant  and  in  favor  of  plain- 
tiff on  the  pleadings  and  admissions  of  defendant,  it  is  con- 
sidered that  the  defendant  is  not  now  entitled  to  the  relief 
demanded  in  his  petition;  no  appeal  having  been  taken 
from  the  judgment  of  the  Court  heretofore  rendered.  Prayer 
of  petition  denied.  From  which  order  the  defendant  ap- 
pealed to  the  Supreme  Court." 

Mr.  C.  A,  Moorey  for  the  plaintiffs. 

Mr.  Theo,  F,  Davidson,  for  the  defendant. 
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Smith,  C.  J.,  (after  stating  the  case).  The  rule  has  long 
been  recognized  and  enforced  in  equity,  that  forbids  one  who 
by  parol  has  entered  into  contract  with  another  to  sell  and 
convey  him  land,  upon  faith  in  which  the  latter  is  permitted 
to  improve  the  premises,  to  reclaim  the  land  without  comr 
pensation  for  the  increased  value  thereof.  It  has  been  ex- 
tended by  statute  to  cases  where  there  is  no  privity  or  con- 
tract relations  between  the  parties,  and  where  the  expenditure 
in  labor  and  money  has  been  made  in  the  bona  fide  and  rea- 
sonable belief  of  ownership;  and  this  claim  for  remunera- 
tion may  be  made  and  the  damages  assessed  at  or  after  the 
trial  of  the  action  to  recover  the  premises.     The  Code,  §473. 

The  defendant  has  in  this  case  elected  to  demand  that  the 
allowance  be  ascertained  when  the  action  is  tried,  and  the 
Court  in  giving  judgment  denies,  or  at  least  does  not  recog- 
nize, the  defendant's  right  to  such  remuneration,  for  the  as- 
signed reason  that  the  alleged  agreement  was  made  by  a 
woman  under  coverture  and  not  in  writing.  This  ruling  is 
predicated  upon  the  proposition  that  the  agreement  is  an  abso- 
lute nullity,  not  calculated  to  mislead  any  reasonable  person 
and  induce  a  belief  that  he  has  any  right,  legal  or  equitable, 
to  enforce  a  claim  for  remuneration  for  what  he  voluntarily 
and  with  such  knowledge  spends  in  improving  the  property. 
In  this  the  Judge  was  acting  in  accordance  with  what  is  said 
by  RuFFiN,  J.,  delivering  the  opinion  in  Scott  v.  Battle,  85  N. 
C,  184,  who,  in  pointing  out  the  difference  between  a  con- 
tract made  by  one  sui  juris  and  one  under  the  disability  of 
marriage,  uses  this  language :  "  In  no  case  will  the  law  imply 
a  promise  on  her  part,  and  ever}'^  one  who  deals  with  her  is 
held  to  do  so  w4th  a  knowledge  of  her  disability.  It  is  this 
disability  of  a  married  woman  to  make  any  contract,  which, 
we  think,  distinguished  her  case  from  those  in  which  a  pur- 
chaser under  a  parol  contract,  void  under  the  statute,  has 
been  allowed  his  claim  for  a  restoration  of  the  purchase 
money  paid  and  compensation  for  his  betterments."    Then 
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referring  to  the  grounds  upon  which  relief  is  granted,  he 
asks:  "Can  this  reasoning  hold  good  when  there  exists,  as 
in  the  case  of  a  feme  covert,  no  power  to  contract,  and  when, 
indeed,  the  law  itself  declares  she  shall  not  do  so?"  We 
reproduce  these  remarks  of  the  very  learned  Judge  who 
spoke,  not  so  much  with  a  view  of  recognizing  their  correct- 
ness as  a  statement  of  the  law,  as  to  show  that  the  ruling 
upon  the  trial,  in  ignoring  altogether  the  claim  for  better- 
ments, was  intended  to  be.  as  in  legal  effect  the  judgment  is, 
a  denial,  direct,  of  the  defendant's  right  to  compensation,  as 
set  out  and  demanded  in  the  answer,  and  not  a  decision 
merely  upon  other  points,  leaving  this  open  for  presentation 
afterwards.  The  effect  of  a  final  judgment  concludes  every 
matter  in  controversy  in  the  pleadings,  in  which  legal  and 
equitable  remedies  are  blended,  unless,  as  in  this  case,  by 
statute  a  future  opportunity  is  allowed  to  assert  a  claim  and 
it  is  not  put  forward  to  be  passed  on  at  the  trial.  But,  in 
fact,  it  is  asserted  in  the  answer  and  refused  by  the  Court, 
and  being  an  adjudged  matter,  whether  correctly  or  errone- 
ously, and  no  appeal  taken  to  review  the  ruling  upon  as- 
signed error  at  the  time,  the  judgment  must  stand. 

Such  was  the  view  entertained  by  the  Judge  to  whom  the 
subsequent  application  for  allowance  for  improvements  was 
addressed,  and  in  his  adjudipation  we  find  no  error.  The 
rules  of  practice  as  established  must  be  maintained,  and 
cannot  give  way  to  cases  of  hardship  growing  out  of  a  mis- 
take as  to  their  operation,  however,  in  particular  cases, 
their  operation  may  be  severe  and  harsh. 

There  is  no  error,  and  the  judgment  is  affirmed. 
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E.  T.  CLEMMONS  v.  E.  H.  C.  FIELD. 

Excusable  Neglect — Vacating  Judgment — Appeal. 

1.  The  power  conferred  upon  the  Judge  to  set  aside  and  vacate  a  judg- 

meilt  rendered  against  a  party  through  his  mistake,  surprise  or 
excusable  negligence,  does  not  extend  to  those  judgments  which 
necessarily  follow  a  verdict. 

2.  In  judgments  founded  upon  verdicts  the  relief  should  be  by  motion 

for  a  new  trial,  made  at  the  Term  when  rendered ;  and  being  ad- 
dressed to  the  discretion  of  the  trial  Judge,  his  ruling  thereon  is 
conclusive,  unless  it  is  based  on  a  want  of  power,  in  which  event 
it  is  reviewable  on  appeal. 

This  was  a  motion  made  by  the  defendant  after  notice,  at 
March  Term,  1888,  of  Buncombe  Superior  Court,  to  set  aside 
a  judgment  rendered  at  the  term  preceding  for  excusable 
neglect  under  §  274  of  The  Code,  heard  and  denied  upon  the 
following  facts  found  by  MacRae,  J,: 

The  action  was  placed  upon  the  calendar  for  trial  on  a 
day  certain,  or  as  soon  thereafter  as  it  could  be  reached. 

Several  days  previous  to  that  for  which  this  case  was  set 
upon  the  calendar,  defendant  wrote  to  his  attorney  in  Ashe- 
ville  to  wire  him  as  soon  as  there  was  any  possibility  of  the 
case  being  reached. 

Defendant's  attorney,  believing  that  the  case  would  not  be 
reached  at  all,  failed  to  respond  by  telegraph  to  defendant's 
letter,  and  defendant  did  not  attend  that  term  of  the  Court 

The  case  was  tried  by  a  jury  on  the  last  day  for  the  trial 
of  jury  cases,  in  the  afternoon.  On  the  morning  of  the  same 
day,  or  on  the  afternoon  of  the  day  before  the  trial,  defend- 
ant's counsel  asked  the  presiding  Judge  what  disposition  had 
been  made  of  the  trial  docket;  the  Judge  replied,  "that  the 
w^hole  of  it  had  been  continued,  except  two  little  cases  to  be 
tried  by  consent."  Counsel  for  defendant  gave  the  matter 
no  further  attention,  until  he  was  sent  for  and  notified  that 
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the  case  was  called  for  trial,  whereupon  he  went  into  Court 
and  moved  for  a  continuance,  which  the  presiding  Judge, 
after  hearing  counsel,  declined  to. grant.  And  the  case  was 
tried  by  a  jury. 

Defendant  has  a  meritorious  defence,  if  true.  On  the 
foregoing  facts  found,  I  think,  that  defendant's  negligence 
was  inexcusable ;  it  was  his  duty  to  be  present  at  the  Court 
on  the  day  set  for  the  trial  upon  the  calendar,  and  if  the 
case  was  not  reached  on  that  day,  to  wait  its  call,  or  act  as 
advised. 

This  case  having  been  tried  by  a  jury,  the  defendant  is  not 
entitled  to  relief  under  the  274th  section  of  The  Code.  His 
remedy  was  by  appeal. 

The  motion  is  denied." 

Defendant  appealed. 

Mr.  C.  A,  Moore,  for  the  plaintifif. 

Mr.  M.  E.  Carter  (and  Mr.  W.  R.  WhitsoUy  by  brief),  for  the 
defendant. 

Smith,  C.  J.  Under  the  former  practice,  a  final  judgment 
rendered  in  a  proceeding  at  law  was  beyond  the  control  of 
the  Court  after  the  expiration  of  the  term.  Moore  v.  Hinnant^ 
90  N.  C,  163;  and  the  rule  is  now  established  by  law,  which 
declares  that  no  motion  "  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages,"  shall  be  heard,  except  at  the  term  when 
the  trial  takes  place.  The  Code,  §412,  par.  4;  England 
V.  Duckworth,  75  N.  C,  309.  But  the  power  to  vacate  and 
set  aside  a  judgment  and  relieve  a  party  therefrom  when 
"  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,"  within  one  year  after  notice,  is 
expressly  conferred  by  law,  {The  Code^  §274,)  and  thus  far, 
under  the  conditions  mentioned,  only  authority  over  its  rul- 
ings is  prolonged  for  the  specified  period.  There  is  no  obli- 
26 
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gation  to  exercise  it  even  when  the  application  comes  within 
the  terms  of  the  statute,  though  some  of  the  earlier  decisions 
look  that  way;  but  it  is  discretionary  with  the  Judge  even 
then  to  allow  or  refuse  the  relief,  and  his  action  in  refusing 
the  relief,  except  for  a  supposed  want  of  power,  is  not  re- 
viewable on  appeal.     Austin  v.  Clarke j  70  N.  C,  458. 

In  Beck  v.  Bellamy,  93  N.  C,  129,  a  similar  effort  was  made, 
after  a  verdict  and  judgment  rendered  at  a  former  term,  to 
obtain  relief,  as  is  proposed  in  this  case,  under  the  same  pro- 
vision of  The  Code,  and  this  Court  said:  "The  statute,  in 
conferring  power,  confines  its  exercise  to  judgments  rendered 
under  the  specified  conditions,  and  does  not  embrace  such  as 
necessarily  follow  the  verdict,  and  the  setting  aside  of  which, 
without  at  the  same  time  disturbing  the  verdict,  would  be  of 
no  advantage  to  the  partj%  for  it  must  again  be  entered  in 
conformity  to  the  jury  findings.  To  vacate  both  is  neces- 
sary to  afford  the  desired  relief,  and  this  would  be  to  grant 
a  new  trial,  which  cai\  only  be  done  at  the  term  when  it  took 
place."  To  the  same  effect  are  the  cases  of  Foley  v.  Blank, 
92  N.  C,  476;  Winbome  v.  Johnson,  95  N.  C,  46,  and  ThmUy 
V  Logan,  86  N.  C,  712. 

If,  however,  the  Judge  refuses  to  grant  the  motion  for  a 
supposed  want  of  power,  when,  upon  a  proper  construction 
of  the  statute,  he  has  it,  the  error  may  be  corrected  on  ap- 
peal, and  an  opportunity  afforded  him  to  determine  whether 
he  will  exercise  it.  Hudgins  v.  White,  65  N.  C,  393 ;  GU- 
chriM  V.  Kitchen,  86  N.  C,  20.  So  a  refusal  to  amend,  for  want 
of  power  to  allow  the  amendment  asked,  in  the  case  when  it 
is  possessed,  this  is  error  in  law  and  can  be  corrected  in  the 
appellate  Court.  Hefiiderson  v.  Qraham,  84  N.  C,  496,  citing 
Freeman  v.  Morris,  Busb.,  287,  where  a  motion  for  permission 
to  supplj^  in  the  record,  a  copy  of  a  lost  will  which  had  been 
sustained  by  the  verdict  of  the  jury,  was  refused,  upon  the 
ground  of  a  supposed  absence  of  power  to  allow  it,  and  the 
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error  was  corrected  on  appeal,  and  the  application  remitted 
for  the  exercise  of  the  Judge's  discretion. 

These  cases  all  stand  upon  the  ground  that  the  refusal  to 
act  proceeded  from  an  alleged  want  of  power,  and  in  this 
consisted  an  error  in  law. 

The  wrong  complained  of  by  the  defendant  in  this  case 
consists  in  being  forced  into  a  trif^l  unexpectedly  and  un- 
prepared, when  this  was  in  consequence  of  what  was  said  to 
his  counsel  by  the  Judge  himself,  about  the  cause  being  con- 
tinued, or  in  other  words,  not  allowing  a  continuance,  under 
the  circumstances,  to  another  term.  However  forcible  was 
this  application,  it  could  only  be  made  to  the  Judge  who 
tried  the  cause,  and  not  to  the  Judge  who  presided  at  the 
succeeding  term,  and  we  cannot  see  how  these  considerations 
can  enter  into  and  qualify  a  judgment  of  necessity  following 
the  verdict,  as  one  obtained  "through  his  (the  defendant's) 
mistake,  inadvertence,  surprise  or  excusable  neglect,"  and 
come  within  the  operative  provisions  of  the  law. 

It  is  true,  the  Judge  holds  the  defendant's  negligence,  in  re- 
ference to  being  unprepared  for  the  trial,  to  be  inexcusable,  and 
the  inference  may  possibly  be  thence  drawn  that  he  deemed 
himself  not  however  invested  with  power  to  act  in  the  prem- 
ises ;  the  record  does  not  so  state,  nor  is  there  any  intimation 
as  to  what  he  would  do  if  possessed  of  the  necessary  author- 
ity, and  to  be  a  reviewable  case,  the  refusal  should  affirma- 
tively appear  to  have  proceeded  from  the  adjudged  want  of 
it.  As  we  interpret  the  case  the  Judge  simply  ruled  irre- 
spective of  the  question  of  power ;  even  if  he  possessed  it,  it 
-would  not  be  exercised  in  favor  of  the  defendant  on  the 
facts  showm  in  evidence. 

If  the  record  be  construed  as  denying  the  motion  because 
of  the  absence  of  authority  to  allow  it.  it  does  not  follow  that 
this  was  based  upon  a  construction  of  the  statute,  whether 
erroneous  or  not;  but  it  should  more  reasonably  be  ascribed 
to  the  ruling  in  Beck  v.  Bellamy,  supray  that  the  case  was  not 
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within  the  statute.    However  this  may  be,  the  act  of  refusal 
cannot  be  assigned  for  error  unless  it  results  from  an  errone- 
ous ruling.    So  that  he  has  not  exercised  a  discretion  com- 
mitted to  him,  and  this  the  case  must  show. 
There  is  no  error,  and  the  judgment  is  affirmed. 


ISAAC  FLEMING  v.  T.  J.  PATTERSON. 

Contempt — Injunction — Jurisdiction —  When  Action  is  CoTn- 

menced — Summons. 

1.  The  jurisdiction  to  issue  injunctions  and  restraining  orders  may  be 

exercised  at  any  time  after  the  commencement  of  the  action  and 
before  judgment. 

2.  The  issuing  of  the  summons  is  the  commencement  of  the  action :  and 

it  is  not  necessary  that  it  shall  be  served  before  the  injunction  or 
restraining  order  is  made. 

8.  One,  who  willfully  disobeys  an  in  j  unction  or  restraining  order,  is  guilty 
of  contempt,  though  the  summons  in  the  action  may  not  have 
been  served  upon  him. 

This  was  an  Appeal  from  an  order  of  Oraves,  /,  adjudg- 
ing the  defendant  to  be  in  contempt,  for  disobedience  of  a 
restraining  order  made  in  this  cause,  pending  in  the  Supe- 
rior Court  of  Burke  County.  The  facts  are  stated  in  the 
opinion. 

Messrs.  Perkins  and  C.  H.  Armfieldy  for  plaintiff. 
Mr.  Isaac  T.  Avery  (by  brief),  for  defendant. 

Merrimon,  J.     The  following  is  a  copy  of  the  order  ap- 
pealed from,  and  as  to  which  error  is  assigned  : 
"  The  plaintiff  having  issued  a  summons,  which  had  not 
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been  served  at  the  time,  obtained  an  order  restraining  the 
defendant  from  closing  a  certain  alleged  way,  over  which  the 
plaintiff  claims  the  right  to  pass.  The  plaintiff  moved,  on 
notice,  at  Burnsville,  to  attach  the  defendant.  The  motion 
was  then  continued  to  Marion,  to  be  heard  on  the  11th  of 
May,  and  was  on  that  day  continued  to  Morganton ;  and 
now  at  Chambers  at  Morganton,  the  parties  appear  and  the 
motion  to  attach  the  defendant  for  contempt  of  Court,  in 
refusing  to  obey  the  restraining  order  heretofore  made,  is 
heard.  The  defendant  objects,  that  as  no  summons  has  yet 
been  served  on  him,  he  is  not  before  the  Court  so  as  to  be 
attached.  The  objection  was  overruled;  and  the  matter 
being  now  heard  on  tttfe  affidavits  of  the  plaintiff  and  de- 
fendant, it  appears  that  the  defendant  has,  in  disobedience 
to  the  order  of  the  Court,  closed  up  the  said  way  in  the  re- 
straining order  described. 

It  is  therefore  considered  that  defendant  is  guilty  of  a 
contempt  in  such  disobedience,  and  that  he  pay  a  fine  of 
fifty  dollars." 

Regularly,  every  civil  action  must  be  begun  by  a  sum- 
mons, and  such  an  action  is  begun  when  a  summons  is 
issued  as  original  process.  The  Code,  §  199;  Patrick  v.  JoyneVy 
63  N.  C.,  573;  Mc Arthur  v.  McEa^hin,  64  N.  C,  72.  A  party 
may,  however,  waive  the  original  process,  by  appearing  in 
the  action  and  making  defence,  as  if  he  had  been  served 
with  such  process.  Moore  v.  The  Railroad  Company,  67  N. 
C,  209;  Middhton  v.  Duffy,  73  N.  C,  72 ;  Ethendge  v.  Wood- 
ley,  83  N.  C,  11. 

The  statute  {The  Code,  §  335,)  provides  that  "  the  Judges 
of  the  Superior  Courts  of  this  State  shall  have  jurisdiction 
to  grant  injunctions  and  issue  restraining  orders  in  all  civil 
actions  and  proceedings  which  are  authorized  by  law."  The 
jurisdiction  thus  conferred  is  very  general  and  comprehen- 
sive, and  may  be  exercised  at  any  time  after  the  action  or 
proceeding  is  begun,  as  above  indicated,  in  the  course  of 
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the  action,  or  summarily  at  Chambers,  as  occasion  may  re- 
quire. The  statute  (The  Code,  §  339,)  further  provides,  that 
"the  injunction  may  be  granted  at  the  time  of  commencmg 
the  action,  or  at  any  time  afterwards  before  judgment,"  Ac, — 
that  is,  at  the  time  the  summons  is  issued.  The  purpose  of 
this  provision  is  to  require  that  such  jurisdiction  shall  be 
exercised  in  an  action  or  proceeding  certainly  begun,  but 
not  to  delay  the  exercise  of  such  authority  until  the  defend- 
ant in  the  action  shall  be  served  with  original  process.  It 
is  sometimes  very  important,  in  order  to  meet  the  ends  of 
justice,  that  a  restraining  order  shall  be  issued,  or  an  injunc- 
tion granted,  without  notice  to  the  opposite  party,  at  the 
time  the  summons  is  issued  and  before  it  is  or  can  be  served. 
The  nature  of  the  relief  sought  by  injunction  in  many  cases 
implies  such  exercise  of  authority,  the  statute  plainly  con- 
templates and  allows  it,  and  it  is  common  practice  to  grant 
such  relief. 

It  is  not  the  service  of  original  process  that  gives  force  and 
eflFect  to  the  injunction — these  spring  out  of  and  are  founded 
in  the  authority  of  the  Judge  to  grant  it,  and  the  party 
against  whom  it  is  directed  is  bound  to  observe  its  com- 
mands— he  disregards  them  at  his  peril.  The  injunction  is 
itself  process,  and  notice  of  it  to  the  defendant  is  suflBcient 
to  give  it  eflBcacy. 

The  summons  having  been  issued  in  this  case,  the  action 
was  begun  and  the  Judge  had  authority  to  grant  the  injunc- 
tion by  order.  The  objection  of  the  appellant,  that  the  sum- 
mons had  not  been  served  upon  him,  and  therefore  he  was 
not  before  the  Judge,  has  no  force  whatever.  The  injunc- 
tion and  notice  of  it  to  him  gave  the  Judge  jurisdiction  of 
him,  as  to  it  and  its  purposes  in  the  action  begun.  He  was 
bound  to  observe  its  commands  while  it  continued  in  force; 
he  ventured  to  disregard  and  disobey  them,  and  was  there- 
fore   guilty  of  contempt  of   Court.      The  Judge  clearly 
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had  authority  to  so  declare  and  enforce  his  order  by  the  pro- 
cess of  attachment. 

The  Court  had  jurisdiction  of  the  appellant  and  the  subject- 
matter  of  the  action  as  the  same  appeared  from  the  affidavits. 
Therefore  the  order  granting  the  injunction,  though  it  may 
have  been  erroneous,  was  not  void,  and  continued  in  force 
until  it  should  be  dissolved,  unless  it  should  be  corrected  by 
appeal  to  this  Court,  and  such  appeal  would  not  have  the 
effect  to  dissolve  it  or  impair  its  force  pending  the  appeal. 
Green  v.  Griffiriy  95  N.  C,  50. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Affirmed. 


In  the  Matter  of  A.  C.  PATTERSON  and  W.  H.  DEAVER. 

Contempt — Punishment — Habeas  Corpus, 

1.  TVhUe  a  Court  may  by  imprisonment,  reasonable  in  its  duration,  com- 

pel obedience  to  any  of  its  proper  mandates,  its  power  to  punish 
for  contempt  in  disregarding  its  orders  is  restricted  to  the  penal- 
ties prescribed  in  §  649  of  The  Code, 

2.  liVhere  an  agent  of  another  State,  having  the  custody  of  an  alleged 

fugitive  under  an  extradition  warrant,  apprehending  an  attempt 
at  rescue,  had  procured  two  citizens  of  this  State  to  accompany 
him  as  protection  against  violence,  and  being  served  with  a  writ 
of  habeas  corpusy  commanding  him  to  take  the  prisoner  before  a 
Judge,  refused  to  obey  the  writ  and  escaped  with  him  from  the 
jurisdiction  of  the  Court,  and  there  was  no  evidence  that  the  per- 
sons acting  as  guards  had  actual  custody  of  the  prisoner,  though 
they  were  present  when  the  writ  was  read  and  knew  its  contents, 
nor  that  they  aided  or  counseled  the  agent  to  resist  or  evade  the 
process ;  Heldy  that  the  persons  acting  as  such  guard  did  not  have 
the  custody  of  the  fugitive,  and  were  not  guilty  of  contempt  for 
failure  to  surrender  him  to  the  officer  charged  with  the  execution 
of  the  writ. 
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8.  It  is  the  duty  of  the  Judge,  to  whom  an  application  for  the  writ  of 
habeas  corpU8  is  made,  to  issue  it,  if  the  petition  is  made  in  con- 
formity to  the  statute ;  and  it  is  likewise  the  duty  of  all  persons 
to  respect  and  obey  it.  If  it  has  been  obtained  upon  false  state- 
ments, or  by  the  suppression  of  facts  which  would  prevent  its 
issue,  it  will  be  dismissed  upon  the  hearing.  Until  this  is  done 
every  person  who  wilfully  disobeys  its  commands  or  unlawfuUy 
resists  or  counsels  resistance  to  its  execution,  is  in  contempt,  and 
may  be  summarily  punished  therefor. 

This  was  a  rule  served  upon  the  respondents  to  show 
cause  why  they  should  not  be  punished  for  contempt,  heard 
before  Graves,  J.,  at  Spring  Term,  1887,  of  Buncombe  Supe- 
rior Court. 

One  Charles  W.  Goodlake  was  charged  in  the  affidavit  of 
J.  E.  Conner,  a  citizen  of  Tennessee  and  Sheriff  of  Hamilton 
County  therein,  with  having  made  in  that  State  an  assault 
upon  J.  E.  Burlington,  with  intent  to  commit  murder,  a 
crime  punishable  there  by  law  with  confinement  in  the  State 
prison  for  a  term  not  less  than  two  years,  and  as  a  fugitive 
from  justice,  found  in  the  County  of  Buncombe,  was  arrested 
under  a  warrant  issued  by  A.  T.  Summey,  a  Justice  of  the 
Peace  therein,  and  on  December  24,  1886,  committed  to  the 
custody  of  the  Sheriff  of  Buncombe,  to  be  held  under  the 
provisions  of  §  1165  of  The  Code.  The  prisoner,  on  the  6th 
day  of  January  next  ensuing,  sued  out  a  writ  of  haheas  corpus^ 
issued  by  Hon.  James  H.  Merrimon,  a  Judge  of  the  Superior 
Court,  against  the  keeper  of  the  common  jail  of  Buncombe, 
wherein  the  prisoner  was  detained,  requiring  him  immedi- 
ately to  produce  his  body  and  make  return  to  the  writ  before 
Hon.  A.  C.  Avery,  Judge,  at  Morganton. 

Upon  the  hearing,  it  was  adjudged  that  the  arrest  and 
commitment  were  in  accordance  with  law,  and,  as  the  agent 
commissioned  bv  the  Governor  of  Tennessee  to  demand  and 
receive  the  prisoner  for  removal  to  that  State  was  not  present 
that  he  be  recommitted  to  the  Sheriff,  in  whose  custody  he 
was,  to  await  the  action  of  the  Governor  of  this  State  upon 
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the  requisition  of  the  Governor  of  Tennessee,  if  made  within 
the  time  limited  by  law.  A  second  application  for  the  writ 
of  habeas  corpus  was  presented  to  the  same  Judge  on  the  19th 
day  of  February,  1887,  in  which,  among  other  necessary 
averments,  it  was  alleged  that  the  prisoner  had  been  surren- 
dered to  the  agent  of  Tennessee,  by  virtue  of  an  order  so 
directing  the  Sheriff  from  the  Governor  of  this  State,  for  the 
purpose  of  removal,  after  which  he  bad  been  suifered  by  said 
agent  to  go  at  large,  and  had  been  re-arrested  and  held  by 
said  Sheriff  without  further  lawful  authority.  The  writ  was 
returned  before  Hon.  J.  C.  MacRae,  Judge,  at  Henderson- 
ville,  and  he,  overruling  all  the  grounds  upon  which  the 
claim  to  be  discharged  was  based,  recommitted  the  prisoner 
to  the  custody  of  the  Sheriff,  to  be  held  under  the  orders 
before  made. 

Pending  these  proceedings,  the  said  J.  E.  Conner  was 
charged,  upon  the  oath  of  the  prisoner,  with  having  com- 
mitted perjury,  in  swearing  out  the  warrant  under  which  the 
original  arrest  was  made,  and  he  being  carried  before  Charles 
W.  Malone,  another  Justice  of  the  Peace,  for  examination,  on 
March  6,  was  discharged. 

Again,  for  the  third  time,  a  similar  writ  was  sued  out  upon 
a  petition  containing  the  required  averments  under  section 
1627,  and  among  them,  that  the  "illegality  of  the  imprison- 
ment in  this  behalf  has  not  already  been  adjudicated  upon 
by  a  prior  writ  of  habeas  corpus"  before  Hon.  J.  F.  Graves,  J., 
then  at  Marshall,  in  Madison  county,  returnable  before  him- 
self instarUer,  directed  to  said  J.  E.  Conner,  who,  at  the  time 
of  making  the  affidavit,  did  not  have  the  custody  of  the 
prisoner,  and  to  whom  the  prisoner  was  not  delivered  until 
the  next  day,  commanding  the  said  C  onner  to  bring  the 
body  of  the  prisoner  before  him  at  Marshall,  with  his  return 
thereto  The  writ  was  awarded  on  March  (Uh,  and  at  once 
placed  in  the  hands  of  M.  A.  Chandley,  Sheriff  of  Madison 
County,  for  service.     On  the  night  of  that  day  the  prisoner 
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was  delivered  to  the  agent,  who,  with  several  others  accom- 
panying him  for  the  purpose  of  preventing  an  apprehended 
forcible  attempt  to  rescue  the  prisoner,  entered  the  cars  at 
Asheville,  and  proceeded  without  interruption  until  the  train 
reached  the  town  of  Marshall.  There  several  persons,  among 
them  the  Sheriff  with  the  writ,  attempted  to  enter  the  car 
where  the  prisoner  was  sitting  by  the  side  of  one  of  the  assist- 
ants, when  the  respondent  Patterson  forbade  him,  until  he  was 
told  that  the  person  was  the  Sheriff,  and  then  made  no  re- 
sistance, and  the  Sheriff  came  in,  and  not  finding  the  agent, 
Conner,  read  the  writ  in  the  hearing  of  the  four  assistants 
present,  and  demanded  the  body  of  said  Goodlake,  which, 
the  Sheriff  says  in  his  return,  was  met  with  armed  resist- 
ance. However,  he  subsequently  found  the  agent  in  the 
apartment  appropriated  to  the  mails,  and  served  the  process 
on  him,  disregarding  which  mandate  the  agent  proceeded 
on  his  wa^'  and  conveyed  the  prisoner  out  of  the  State. 

Thereupon  an  attachment  was  awarded  against  the  said 
Patterson  and  others,  to-wit:  W.  H.  Deaver,  J.  D.  Croft  and 
T.  J.  Howard,  the  Judge  finding  that  they  had  the  custody 
of  the  prisoner  and  were  in  contempt,  by  virtue  of  which 
the  said  Cliandley,  Sheriff,  arrested  the  said  Patterson  and 
Deaver,  who  alone  were  accessible  to  service,  and  brought 
them  before  the  Judge  to  answer  therefor. 

The  said  Patterson  made  answer  to  the  charge  under  oath, 
and  in  substance  (for  the  answer  is  too  extended  to  be  re- 
ported in  detail)  disclaimed  any  intent  to  disobey  the  man- 
date of  the  Court,  or  obstruct  the  Sheriff  in  his  efforts  to 
serve  it,  and  stated  that  his  presence  with  the  agent  was  only 
to  aid  the  agent  in  resisting  any  lawless  and  forcible  efforts 
that  it  was  feared  would  be  made  to  wrest  the  prisoner  from 
his  custody,  and  prevent  his  removal  from  the  State;  and 
that  as  soon  as  advised  of  the  official  character  of  the  Sheriff, 
and  the  authority  conferred  upon  him,  no  opposition  of  any 
kind  was  offered  to  its  exercise,  and  that  in  all  this  he  acted 


FEBRUARY  TERM,  1888.  411 


In  Rb  Patterson. 


simply  in  the  protection  of  the  agent  against  lawless  vio- 
lence, if  attempted,  to  obstruct  him  in  carrying  out  the 
order  of  the  Governor  of  the  State. 

The  Ck)urt  refused  the  request  made  by  respondents  to 
have  the  matters  of  fact  submitted  to  a  jury.  Respondents 
excepted. 

The  respondents  offered  to  show,  that  the  matters  alleged 
in  the  petition  for  writ  of  habeas  corpus  had  been  theretofore 
adjudicated;  that  this  writ  ought  not  to  have  been  issued. 
The  Court  held  that  the  writ  was  issued  upon  the  statements 
of  the  petition     Respondents  excepted. 

Thereupon  a  large  number  of  witnesses  were  orally  ex- 
amined pro  and  con. 

After  hearing  all  the  evidence  and  the  argument  of  coun- 
sel, the  Court  announced  its  findings  of  fact,  and  pronounced 
judgment. 

The  facts  found  are  as  follows : 

That  there  is  a  sufficient  statement  in  the  petition  filed 
by  Charles  W.  Goodlake  to  authorize  and  compel  the  Court 
to  issue  the  writ  of  habeas  corpus. 

That  Charles  W.  Goodlake  had  been  imprisoned  in  the 
common  jail  of  Buncombe  County  charged,  upon  a  warrant 
issued  by  one  A  T.  Summey,  a  Justice  of  the  Peace  of  said 
county,  with  having  committed  an  assault  with  intent  to 
kill,  in  the  State  of  Tennessee,  and  under  that  charge  was 
held  by  the  Sheriff  of  said  County  of  Buncombe. 

That  a  writ  of  habeas  corpus  had  been  heretofore  sued  out 
on  the  petition  of  the  said  Goodlake,  and  heard  before  A.  C. 
Avery,  one  of  the  Judges  of  the  Superior  Court  of  the  State^ 
in  which  it  was  alleged  that  said  Goodlake  was  in  the  cus- 
tody of  the  Sheriff  of  Buncombe  County,  and  upon  the  hear- 
ing, Goodlake  had  been  remanded,  to  await  the  requisition 
of  the  Governor  of  Tennessee. 

Another  writ  had  been  applied  for  and  granted  but  had 
not  been  served,  and  no  further  action  was  taken  under  it. 
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Another  writ  had  been  applied  for  by  Goodlake,  alleging 
that  he  was  detained  by  the  Sheriff  of  Buncombe  County, 
which  was  heard  before  J.  C.  MacRae,  one  of  the  Judges  of 
the  Superior  Court  of  this  State,  and  upon  the  hearing  of 
that  writ  Goodlake  was  again  remanded  to  the  custody  of 
the  Sheriff  of  Buncombe  County. 

The  fact  that  these  proceedings  had  been  had  was  not 
known  to  me  at  the  time  the  writ  was  issued.  The  petition 
on  which  I  granted  the  writ  alleged  that  the  petitioner  was 
in  the  custody  of  one  J.  E.  Conner. 

J.  E.  Conner,  representing  himself  to  be  the  agent  of  the 
State  of  Tennessee,  on  Saturday,  the  oth  day  of  March,  1887, 
demanded  Goodlake  from  the  Sheriff  of  the  county,  and 
Goodlake,  having  obtained  a  pistol,  resisted,  and  refused  to 
allow  Conner  then  to  take  him.  A  warrant,  issued  by  a 
Justice  of  the  Peace  of  the  County  of  Buncombe,  charging 
Conner  with  perjury,  in  suing  out  the  warrant  on  which 
Goodlake  was  arrested,  was  then  and  there  served  on  Con- 
ner, and  the  next  day  he  had  a  hearing  before  the  Justice 
of  the  Peace  and  was  discharged. 

There  had  been  on  Saturday  night  some  disturbances 
about  the  jail,  and  a  brother  of  Goodlake  being  near  the 
jail  about  midnight,  there  being  some  twenty  or  thirty  per- 
sons near  him,  said,  *'do  not  fear,  Charlie,"  and  added,  "we 
will  tear  the  jail  down,  if  you  say  so." 

The  pistol  was  obtained  from  Charles  W.  Goodlake  on 
Sunday. 

One  of  the  brothers  of  Goodlake  tried  to  borrow  a  pistol. 

There  was  some  excitement  in  Asheville  on  Sunday  even- 
ing about  six  o'clock.  The  Sheriff  of  Buncombe  County 
again  went  to  the  jail  to  deliver  Goodlake  to  Conner. 
Conner  requested  that  the  Sheriff  of  Buncombe  County 
would  deliver  said  Goodlake  to  him  privately,  and  that  the 
respondent  A.  C.  Patterson  should  accompany  him  to  the 
Tennessee  line,  to  prevent  a  rescue,  as  he  said. 
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Patterson  is  a  Deputy  of  the  Sheriff  of  Buncombe  County, 
and  the  said  Sheriff  consented  that  he  should  accompany 
Conner,  to  assist  him,  to  the  Tennessee  line. 

The  Respondent  W.  H.  Deaver  was  the  Chief  of  the  Pinion 
Detective  Agency  for  Western  Division  of  North  Carolina, 
and  Conner  requested  him  to  go  with  him  to  the  Tennessee 
line,  to  prevent  a  rescue,  as  he  said,  and  the  Sheriff  of  Bun- 
combe County  also  summoned  him  to  assist  in  guarding 
Goodlake  to  the  train  and  to  the  switch  below  the  depot. 

Conner  and  the  Sheriff  of  Buncombe  County  and  the 
respondents  did  have  some  apprehension  that  an  attempt 
would  be  made  to  take  Goodlake  from  the  custody  of  Conner 
by  force. 

There  was  no  real  danger  of  such  an  attempt. 

The  respondents,  at  the  request  of  Conner  and  Sheriff 
Worley,  went  to  the  jail  and  Goodlake  was  taken  from  the 
jail  by  the  Sheriff  of  the  County  of  Buncombe  and  placed 
in  a  covered  vehicle,  the  respondents,  with  the  Sheriff  and 
some  other  deputies,  got  into  the  same  vehicle  and  drove  to 
a  hotel  near  the  railroad  depot,  and  got  out  and  went  into 
the  depot,  and  a  few  minutes  later  went  into  the  first-class 
passenger  car  where  Goodlake  was  formally  delivered  by 
Patterson,  as  Deputy  Sheriff,  to  Conner,  and  at  the  request 
of  the  conductor,  Conner,  Goodlake,  Patterson,  Deaver,  Croft 
and  Howard  went  into  the  second-class  passenger  car.  Good- 
lake  being  handcuffed. 

When  the  train  moved  off,  Conner,  the  respondents  and  T. 
J.  Howard  and  T.  D.  Croft  were  in  the  second-class  car  without 
pistols  upon  their  persons. 

It  was  expected  by  Conner  that  an  application  for  a  writ 
of  habeas  corpus  had  been  or  would  be  made. 

It  was  known  to  some  of  the  deputies  of  Sheriff  Worley 
who  went  to  the  depot,  and  to  other  parties,  that  a  petition 
for  a  writ  of  habeas  corpus  had  been  sworn  to  in  the  jail  Sat- 
urday night  about  midnight,  but  it  was  not  communicated 
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bj^  any  one  to  Patterson  and  Deaver.  Conner,  soon  after 
leaving  the  railway  station  at  Asheville,  claimed  to  be 
sick,  and  left  the  second-class  car  and  was  not  seen  in  the 
car  again;  Howard,  Croft  and  the  respondents  di(f  reniain 
in  the  second-class  car  with  Goodlake  in  their  custody. 

When  the  railway  train  arrived  at  the  station  at  Marshall, 
it  first  went  on  a  side-track,  where  people  do  not  usually  get 
off,  when  the  Sheriff  of  Madison  County,  with  duplicate 
writs  of  habeas  corpxis  issued  by  me,  sought  to  enter  the  train. 
He  was,  at  first,  forbidden  by  the  respondent  Patterson,  who 
did  not  know  his  official  station,  to  enter,  but  as  soon  as  he 
made  his  official  character  known,  Patterson  opened  the  door 
of  the  car  and  told  him  to  come  in.  Conner  was  not  then  in 
that  car.  The  Sheriff  of  Madison  made  known  his  businessand 
exhibited  his  writs  of  habeas  corpm.  The  respondent  Deaver 
read  the  writ  aloud,  and  the  respondent  Patterson  said, 
^*  Read  your  writ.  Sheriff,  and  that  will  tell  you  what  to  do." 
He  had  experience  as  a  Deputy  Sheriff,  and  said  it  must  be 
served  on  Conner,  to  whom  it  was  directed,  and  the  respond- 
ent Deaver  contended  the  same  way.  One  of  counsel  for 
petitioner  Goodlake  said,  "  Howard  is  Conner's  agent,  and 
he  is  Conner,"  and  after  the  writ  had  been  read  in  Howard's 
hearing,  the  Sheriff  handed  to  him  the  duplicate,  w^hich  he 
would  not  take,  and  the  Sheriff  then  put  the  duplicate  in 
the  lap  of  Howard.  About  that  time  the  train  moved  oflF, 
with  the  Sheriff  and  his  deputies  still  on  the  train.  Search 
was  made  through  the  train  for  Conner  and  he  could  not 
be  found. 

The  Sheriff  then  returned  into  the.  second-class  car  and 
told  each  of  the  respondents  and  Croft  and  Howard  that  he 
served  the  writ  on  each  of  them.  The  respondents  replied, 
^*  He  is  not  in  our  custody."  The  Sheriff  responded,  "  Good- 
lake  is  here  in  handcuffs.  He  is  in  somebody's  custody,  and 
I  serve  this  writ  on  each  one  of  you." 

As  the  train  moved  on,  the  Sheriff  of  Madison  County, 
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with  his  assistants,  continued  the  search  for  Conner,  and 
finally  he  was  found,  disguised  as  a  fireman  in  the  mail  car, 
covered  over  with  mail  bags,  and  the  writ  was  served  on 
him ;  and  the  Sheriff  of  Madison  County  handed  to  him  the 
writ  and  petition  on  which  it  was  issued,  for  him  to  read,  ex- 
pecting him  to  obey  it.  Conner  took  the  writ  and  the  petition 
and  carried  them  off  with  him.  This  was  in  the  State  of  North 
Carolina.  The  respondents  were  informed  that  the  writ 
had  also  been  served  on  Conner,  but  with  this  information 
they,  with  the  said  Croft,  Howard  and  Conner,  went  on,  and 
carried  the  said  Goodlake  beyond  the  limits  of  this  State, 
into  the  State  of  Tennessee. 

The  defendants  now  swear  that  thev  had  no  control  over 
the  said  Goodlake,  and  that  it  is  beyond  their  power  now  to 
produce  him  before  the  Court;  and  I  find  as  a  fact  that  the 
said  (Jharles  W.  Goodlake  is  now  out  of  their  control,  and 
that  they  cannot  produce  him. 

I  further  find  that  at  the  time  the  writ  of  habeas  corpus  was 
served  upon  the  respondents  he  was  then  in  their  custody. 

I  further  find  that  the  said  respondents  wilfully  diregarded 
and  disobeyed  the  said  writ. 

And  I  further  find  that  the  said  respondents  willfully  as- 
sisted the  said  J.  E.  Conner  in  his  attempt  to  evade  the  ser- 
vice of  said  writ. 

It  is  considered  by  the  Court,  that  when  a  petition  for  a 
writ  of  habeas  corpus  states  matters  of  fact  sufficient  to  au- 
thorize the  Court  to  issue  such  writ,  the  Court  cannot  refuse 
to  issue  the  writ,  although  facts  subsequently  developed  may 
show  that  the  statements  in  the  petition  are  not  true ;  and 
although  one  upon  whom  such  writ  is  served  may  believe 
the  writ  was  obtained  upon  a  false  statement  in  the  petition, 
he  cannot,  for  that  reason,  be  excused  for  disobeying  it. 

It  is  further  considered  by  the  Court,  that  when  a  return 
is  made  and  the  body  is  not  produced,  except  in  case  of  the 
sickness  of  the  person  in  whose  behalf  the  petition  is  filed, 
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the  Court  will  not  inquire  into  the  matter  as  to  whether  the 
capture  nnd  detention  is  law^ful  or  not. 

It  is  further  considered  by  this  Court,  that  when  upon  the 
return  and  the  proofs  to  support  it,  that  in  fact  the  respond- 
ents cannot  produce  the  body,  because  it  is  beyond  their 
power  and  control,  the  Court  will  not  imprison  until  the 
body  is  produced,  because  the  Court  will  not  require  an  im- 
possible thing  to  be  done. 

It  is  further  considered  b}'  the  Court,  that  where  the  writ 
of  habeas  corpus  has  been  duly  served  upon  the  respondents, 
as  in  this  case,  and  at  the  time  of  such  service,  the  peti- 
tioner, as  in  this  case,  Charles  W.  Goodlake,  was  in  the  actual 
custody  of  these  respondents,  they  cannot  be  heard  to  say 
that  the  petitioner  Goodlake  was  in  the  custody  of  a  supe- 
rior officer,  when  said  superior  officer,  as  in  this  case,  J.  E. 
Conner,  was  hiding  and  disguising  himself,  to  evade  the  ser- 
vice of  the  writ,  and  thereby  excuse  themselves. 

It  is  further  considered  by  the  Court,  that  these  respondents 
have  willfully  disobeyed  the  writ  of  habeas  corpus  served  upon 
them,  while  the  petitioner  Goodlake  was  in  their  custody,  and 
thereby  were  guilty  of  a  gross  contempt  of  Court,  and  can- 
not now  purge  themselves  by  saying  they  did  not  intend  the 
necessary  consequences  of  their  own  act,  by  now  denying 
that  they  intended  any  contempt  of  Court. 

It  is  therefore  considered  and  adjudged,  that  the  said  re- 
spondents are  in  contempt  of  the  Court ;  and  it  is  ordered 
and  adjudged  that  the  said  respondents,  A.C.  Patterson  and 
W.  H.  Deaver,  be  each  of  them  imprisoned  in  the  common 
jail  of  the  County  of  Buncombe  for  the  term  of  sixty  days, 
and  that  they  be  each  amerced  and  fined  the  several  sums 
of  two  thousand  dollars.  And  the  said  A.  C.  Patterson  and 
W.  II.  Deaver  being  now  here  before  me,  and  the  SheriflF  of 
the  said  ('ounty  of  Buncombe  being  now  here  present,  it  is 
ordered  that  the  said  Sheriff  do  forthwith  take  into  his  cus- 
tody the  said  A.  C.  Patterson  and  the  said  W.  H.  Deaver 
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and  hold  them  in  close  confinement  in  the  said  common  jail 
of  Buncombe  County  until  the  end  of  the  sixty  days'  impris- 
onment, and  that  he  hold  in  person  each  one  of  them  there- 
after until  he  shall  have  paid  the  fine  imposed  on  him. 

It  is  further  ordered,  that  the  respondents  pay  the  costs  of 
this  proceeding,  to  be  taxed  by  the  Clerk  of  the  Superior 
Court  of  Buncombe  Countv." 

To  these  findings  of  fact  and  the  judgment  thereon  pro- 
nounced, the  respondents  excepted  and  appealed. 

31r.  C.  A.  Moore  (and   Mr.  P.  A.  CurtimingSy  by  brief,)  for 
the  respondents. 
No  counsel,  contra. 

Smith,  C.  J.,  (after  stating  the  case).  The  Judge  finds  as 
a  fact  that  the  prisoner  Goodlake  is  out  of  the  State  and 
beyond  the  control  of  said  Patterson,  who,  with  the  co-re- 
spondent Deaver,  against  whom  the  proceedings  are  directed, 
"cannot  produce  him.^^  The  action  now  taken  is  not,  there- 
fore, to  compel  obedience  to  any  mandate  of  the  Court,  for 
this  has  become  impracticable,  but  as  punitory  only  in  its  aims 
and  operation.  The  parties  still  remain  exposed  to  a  crimi- 
nal prosecution  for  the  offence,  in  which,  upon  conviction 
by  a  jury,  ample  punishment  can  be  awarded.  Neither  is 
it  a  means  of  coercing  obedience,  in  the  power  of  the  party 
to  render,  to  an  order  of  the  Court  properly  entered  in  a 
proceeding  before  the  Court,  in  furtherance  of  its  object.  If 
it  were,  the  power  to  imprison,  reasonable  in  duration,  would 
be  commensurate  with  the  attainment  of  its  purpose,  as  is 
decided  in  Cromartie  v.  Commissioiiers  of  Bladen^  85  N.  C,  211. 
But  as  a  means  of  punishment  merely,  in  addition  to  that 
which  may  be  inflicted  upon  an  indictment,  and  this  upon 
facts  found  by  the  Judge  without  a  jury.  Baker  v.  Cordon^ 
86  N.  C,  116,  limits  have  been  fixed  by  law  upon  the  ex- 
ercise of  the  power.  Tlte  Code^  §  649. 
27 
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In  declaring  what  acts,  omissions  and  neglects  may  be  pun- 
ished for  contempt,  and  excluding  all  others,  are  enumer- 
ated, §  648,  pars.  4  and  o,  "willful  disobedience  of  any  pro- 
cess or  order  lawfully  issued  by  any  Court;"  "resistance 
willfully  offered  by  any  person  to  the  lawful  order  or  pro- 
cess of  any  Court;"  and  in  §  651,  the  power  is  declared  to 
belong  to  "  every  Justice  of  the  Peace,  referee,  commis- 
sioner. Clerk  of  a  Superior,  Inferior  and  Criminal  Court," 
as  well  as  to  the  Justices  of  the  Supreme  and  Judges  of  the 
Superior  Court,  "while  sitting  for  the  trial  of  causes  or  en- 
gaged in  oflBcial  duties."     In  re  Brinson,  73  N.  C,  278. 

As  the  authority  is  conferred  upon  so  large  a  class  of  offi- 
cers, while  exercising  judicial  functions,  and  when  the  guilt 
of  the  offender  is  to  be  ascertained  without  the  intervention 
of  a  jury,  as  the  right  and  at  the  instance  of  the  accused  ; 
Baker  v.  Cordon,  ante,  there  have  been  limits  assigned  as 
well  as  the  kinds  of  punishment  allowed,  and  it  is  declared 
in  §  649,  that  it  ^'  shall  be  by  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  Court;  the  fine  not  to  excted  two 
hundred  and  fifty  dollars  and  the  imprisonment  not  to  ex- 
ceed thirty  days."     In  re  Walker,  82  N.  C,  95. 

The  present  case  falls  directly  within  the  terms  of  the 
statute,  and  we  are  at  a  loss  to  find  upon  what  grounds  the 
able  and  learned  Judge,  who  imposed  the  sentence  of  im- 
prisonment for  sixty  days  and  a  fine  of  two  thousand  dol- 
lars, on  each  of  the  offending  parties,  felt  warranted  in  doing 
so,  unless  he  overlooked  the  distinction  we  have  pointed  out, 
in  the  cases  referred  to  in  this  opinion.  We  have  no  hesi- 
tancy in  recognizing  the  right  of  the  General  Assembly  to 
pass  the  act  defining  and  punishing  contempts,  as  is  done 
in  the  provisions  we  have  cited,  inasmuch  as  they  do  not 
undertake  (o  deprive  the  Court,  nor  could  they  do  so,  of  any 
of  its  inherent  and  essential  functions,  without  which  their 
duties,  as  judicial  tribunals,  could  not  be  performed. 

This  renders  necessary  the  reversal  of  the  judgment  en- 
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tered  by  the  Judge  below,  and  disposes  of  the  appeal,  with- 
out further  examination  of  tfie  case  in  reference  to  numer- 
ous other  exceptions ;  but  as  it  may  facilitate  the  final  settle- 
ment of  the  controversy,  we  will  notice  one  of  them,  and 
that  is  to  the  effect  that  there  is  no  evidence  of  a  willful  dis- 
obedience of  the  mandate,  nor  of  a  willful  resistance  to  its 
enforcement,  the  first  of  which  is  found  by  the  Judge  as  a 
fad. 

It  is  quite  apparent  that  the  legal  custody  of  Goodlake 
was  w^ith  the  agent  Conner,  and  the  execution  of  the  writ 
consisted  in  making  it  known  to  the  party  detaining  the 
prisoner,  and  this  is  done  by  leaving  him  a  copy.  It  was  thus 
served  upon  the  agent,  and  the  respondent  could  not  legally 
take  the  control  and  possession  of  the  prisoner  from  him, 
for  whose  defence  against  lawless  and  overpowering  force  if 
required,  he  was  on  the  train.  There  is  no  evidence  of  his 
having  the  custody,  so  as  to  be  able  to  produce  the  bo'ly 
without  invading  the  rightful  authority  of  the  agent,  con- 
ferred by  the  writ  of  extradition,  that  was  being  exercised 
in  conveying  the  fugitive  to  the  State  wherein  his  alleged 
offence  was  committed.  If  he  had  counseled,  or  in  any  way 
aided  in,  the  disobedience  of  the  writ,  so  that  the  agent  was 
induced  or  enabled  to  evade  the  requisition  made  upon  him, 
he  might,  perhaps,  have  been  responsible  for  the  non-pro- 
duction of  the  body,  or  for  resisting  the  order,  a  result  will- 
fully brought  about  by  such  participation  in  the  conduct  of 
the  agent,  by  which  the  purposes  of  the  writ  were  frustrated. 
But  we  see  no  evidence  of  this  in  the  proofs  offered,  nor  of 
opposition  to  the  service  of  the  order,  unless  it  be  in  the 
objection  to  the  Sheriff's  entering  the  cars,  and  this  plainly 
proceeded  from  the  belief  that  he  was  not  an  officer  or  armed 
with  authoritv,  for  as  soon  as  the  Sheriff  announced  his 
oflBcial  character,  no  resistance  w^as  made  to  his  entering  and 
executing  the  order.  It  is  true,  the  agent  had  secreted  him- 
self in  another  part  of  the  train,  leaving  his  prisoner  in  the 
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seat  by  the  side  of  his  assistant  Howard,  upon  whom  service 
was  made,  as  it  was  afterwards  made  upon  the  agent  him- 
self; but  it  is  not  shown  that  the  respondent,  b}' act  or  word, 
interposed  any  obstacle  in  the  Sheriff's  way  or  hindrance 
to  his  executing  the  writ.  We  do  not,  therefore,  find  any 
testimony  to  support  or  to  warrant  an  inference  of  a  willful 
disobedience  of  the  order  of  the  Court,  upon  which  the  re- 
spondent was  adjudged  to  be  in  contempt.  This  is  the  find- 
ing, and  not  that  of  resistance  to  the  officer,  upon  which  the 
penalty  has  been  adjudged,  and  we  must  sustain  this  excep- 
tion to  the  ruling. 

While  implicit  submission  to  judicial  authority,  lawfully 
used,  is  an  inexorable  requirement  of  every  one,  and  the 
Judge  acted  rightly  in  awarding  the  writ  upon  the  verified 
statements  in  the  application,  the  process  of  the  Court  had 
been  grossly  abused  by  tlie  prisoner,  in  his  repeated  efforts 
to  thwart  the  proceeding  for  extradition  required  by  the 
Constitution  of  the  United  States,  and  enforced  by  the  stat- 
ute in  this  State,  in  the  three  different  suings  out  of  the 
writ,  in  each  of  which  he  was  required,  in  order  to  obtain 
it,  to  swear  "  that  the  legality  of  his  imprisonment  or  re- 
straint has  not  been  already  adjudged,"  and  imposing  upon 
the  Judge,  from  whom  it  was  last  sued  out.  It  was  his  duty 
to  issue  it  and  enforce  obedience,  notwithstanding  he  would 
have  dismissed  the  proceeding  when  regularly  brought  be- 
fore him,  and  it  was  seen  that  the  prisoner  was  in  lawful 
custody  of  the  agent  under  the  highest  authority,  which 
had  already  been  twice  before  adjudged  to  be  lawful,  yet  it 
was  rightly  ruled  that  this  defence*  was  only  available 
when  the  case  was  before  the  Judge,  and  formed  no  excuse 
for  the  conduct  of  the  agent  in  carrying  away  the  prisoner 
in  defiance  of  the  order,  and  he  would,  doubtless,  have  been 
held  amenable  to  the  heaviest  penalties  of  a  violated  law. 
And  so  would  have  been  his  associate,  who  had  charge  of 
the  prisoner,  in  fact  was  a  confederate,  as  we  understand  his 
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relations  to  the  cause,  in  the  criminal  misbehavior  of  his 
principal.  But  the  testimony  does  not  establish  the  finding 
of  his  participation  in  it,  and  for  this  reason,  also,  as  well  as 
for  the  excess  in  the  punishment,  the  judgment  must  be 
reversed,  and  the  error  corrected.     It  is  so  adjudged. 

Error. 


DAVIS  EDVSTARDS  v.  G.  V.  COW^PER. 

Jurisdiction  of  Jxisiices  of  the  Peace — Pleading — Statute — 

Constitution — Waiver  of  Tort. 

1.  Whenever  it  appears  upon  the  trial  of  a  civil  action  in  a  Justice's 

Court^  or  upon  the  hearing  of  any  appeal  therefrom,  that  the  title 
to  real  estate  is  in  controversy,  the  action  must  be  dismissed  for 
want  of  jurisdiction,  notwithstanding  that  defence  may  not  have 
been  made  in  writing,  as  required  by  the  statute — The  Code, 
^  886. 

2.  When  the  action  is  based  upon  the  tortious  act  of  the  defendant, 

and  the  damages  are  ascertained  to  be  greater  than  fifty  dollars; 
or  where  the  right  to  recover  involves  a  (juestion  of  title,  the 
question  of  jurisdiction  is  determined,  and  the  plaintiff  cannot 
avoid  it  by  waiving  the  tort,  and  declaring  for  the  value  of  the 
property  alleged  to  have  been  converted. 

This  was  a  civil  action,  tried  upon  an  appeal  from  a 
Justice's  Court,  before  Avenj,  ./.,  at  Spring  Term,  1887,  of 
Hertford  Superior  Court. 

The  plaintiff  offered  testimony  tending  to  show  that  the 
defendant,  without  authority,  had  cut,  removed  and  sold  a 
number  of  trees  from  lands  claimed  by  him. 

The  defendant  offered  testimony  tending  to  show  that  the 
trees  were  not  on  lands  belonging  to  plaintiff,  and  denied 
orally  his  title  to  the  locns.     It  appeared  that  the  lands  of 
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plaintiff  and  defendant  adjoined,  and  there  was  a  contro- 
versy as  to  the  location  of  the  dividing  line. 

There  were  no  written  pleadings.  The  plaintiff  had  de- 
clared ore  ienus  that  he  waived  the  tort  and  declared  for 
money  received  to  his  use.  The  defendant  at  close  of  testi- 
mony moved  the  Court  to  dismiss  the  action  for  want  of 
jurisdiction  in  the  Justice  of  the  Peace,  on  the  ground  that 
under  §  29,  Article  4,  of  the  Constitution,  Justices  of  the 
Peace  are  prohibited  from  trying  actions  involvfng  the  title 
of  land,  and  that  prohibition  cannot  be  avoided  on  account 
of  a  failure  by  defendant  to  plead  the  jurisdiction  in  the 
Justice's  Court. 

The  plaintiff  insisted,  first,  that  the  tort  had  been  waived 
and  he  had  sued  on  contract.  Secondlj^  that  the  defendant 
could  only  have  availed  himself  of  the  objection  that  the 
title  of  the  land  was  in  controversy,  by  putting  his  objection 
in  writing. 

There  was  a  verdict  in  favor  of  the  plaintiff,  assessing  his 
damages  at  $54,  and  fin<ling  that  defendant  sold  the  trees 
for  $60.75.  After  verdict,  on  motion  of  the  defendant's 
counsel,  the  Court  held  that  the  action  should  be  dismissed 
for  want  of  jurisdiction,  and  gave  judgment  accordingly. 

The  plaintiff  had  also  moved  the  Court  for  judgment  in 
his  favor,  in  accordance  with  the  verdict,  for  the  amount  re- 
ceived bv  the  defendant  for  the  lumber,  and  for  costs.  The 
motion  was  refused.  The  plaintiff  excepted  to  the  refusal  of 
the  Court  to  grant  his  motion  and  also  to  the  judgment  ren- 
dered, and  appealed. 

Mr.  E.  C.  Smith,  for  the  plaintiff. 
No  counsel  for  the  defendant 

Smith,  C.  J.  Justices  of  the  Peace  shall  have  exclusive 
jurisdiction  of  all  civil  actions  founded  on  contract  except: 
1,  wherein  the  sum  demanded,  exclusive  9f  interest,  exceeds 
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two  hundred  dollars;  and  2,  wherein  the  title  to  real  estate 
is  in  controversy. 

The  General  Assembly  may  give  to  Justices  of  the  Peace 
jurisdiction  of  other  civil  actions  wherein  the  value  of  the 
property  in  controversy  does  not  exceed  fifty  dollars.  Cons., 
Art.  IV,  §  27. 

This  power  has  been  exercised,  and  it  has  been  enacted 
that  such  Justices  shall  have  concurrent  jurisdiction  with 
the  Superior  Court,  "  of  civil  actions  not  founded  on  contract 
wherein  the  value  of  the  property  in  controversy  does  not 
exceed  fifty  dollars."     The  Code,  §  887. 

The  ^itatute  further  provides  that  the  defendint,  when  sued 
in  a  Justice's  Court,  may  set  up  in  defence  any  matter  show- 
ing that  the  title  to  real  estate  will  come  in  question,  and  this 
must  be  in  the  form  of  a  written  answer,  signed  by  himself 
or  his  attorney,  and  delivered  to  the  Justice.  §  836.  If  it 
appears  on  the  trial  that  the  title  to  real  estate  is  in  contro- 
versy, "  the  Justice  shall  dismiss  the  action  "  at  the  plaintiff's 
cost.     §  837. 

If  the  latter  section,  in  connection  with  that  preceding,  be 
construed  to  require  the  defence  to  be  made  in  writing,  and 
the  action  onlv  to  be  dismissed  when  this  is  done,  and  the 
Justice  to  proceed  with  the  trial  when  the  prerequisite  is 
not  observed,  even  when  at  the  hearing  it  appears  that  such 
title  must  be  proved  in  order  to  a  recovery,  it  would  seem  to 
be  an  assertion  and  exercise  of  a  jurisdiction  expressly  denied 
b}'  the  Constitution. 

Indeed,  the  last  section  expressly  declares,  that  when  at 
the  trial  it  appears  that  the  title  to  real  estate  is  drawn  in 
controversy  the  action  shall  be  dismissed,  and  if,  on  appeal, 
the  defect  of  jurisdiction  is  apparent  to  the  Court,  even  after 
the  empanelling  of  the  jury,  the  Judge  must  do  what  the 
Justice  is  required  to  do,  refuse  to  proceed,  and  dismiss  the 
action.  Parker  v.  Allen ,  84  N.  C,  4()G;  Foster  v.  Penry,  77 
N.  C  ,  160. 
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These  propositions  relate,  however,  to  jurisdiction  over  con- 
tracts, and  here  the  action  is  for  a  trespass  in  cutting  timber 
upon  lands  alleged  to  belong  to  the  plaintiff  and  converting 
them  to  the  defendant's  use,  an  action  essentially  in  tort,  and 
where  the  value  of  them  is  in  excess  of  the  constitutional 
limit  of  fifty  dollars — the  damages  claimed  and  ascertained 
in  the  verdict  being  sixty  dollars  an  i  seventy-five  cents. 

The  jurisdiction  is  attempted  to  be  supported  upon  the 
ground  of  a  waiver  of  the  trespass,  and  as  a  ratification  of  the 
defendant's  agency  in  selling  the  trees,  a  claim  to  the  moneys 
for  which  they  were  sold.  If  the  wrongful  act  was  a  trespass 
upon  personal  property,  the  owner  may  waive  the  tort  and 
sue  for  monev  received  to  his  use ;  and  the  value  of  the 
trees  when  felled  may  be  the  measure  of  the  plaintiff's  dam- 
ages, when  the  action  is  for  an  injury  to  the  plaintiff's  land  ; 
but  this  is  a  rule  appertaining  to  the  form  of  the  action 
under  the  old  practice,  and  cannot  have  the  effect  of  confer- 
ring a  jurisdiction  not  given  over  the  subject-matter  of  the 
claim.  The  discrimination  is  made  in  the  Constitution, and 
when  the  action  originates  in  a  tortious  act,  the  jurisdiction  is 
determined.  The  defendant,  unauthorized,  cut,  removed  and 
sold  growing  trees  claimed  by  the  plaintiff  to  be  on  his  land 
and  within  his  boundaries.  This  the  defendant  disputes, 
and  the  result  of  the  suit  involved  an  inquiry  into  title,  the 
committing  of  the  trespass  on  the  plaintiff's  side  of  the  di- 
viding boundary  line;  and  the  damages  are  stated  in  the 
warrant  issued  by  the  Justice  to  be  and  so  found  to  be,  both 
in  his  Court  and  by  the  jury  in  the  Superior  Court,  above 
the  maximum  allowed  for  torts  under  the  statute  authorized 
by,  and  in  pursuance  of,  the  constitutional  amendment  [of 
1875. 

We  are  of  opinion  that  the  jurisdiction  did  not  exist,  and 
there  was  no  error  in  the  dismissal  of  the  action. 

Affirmed. 
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.  J.  N.  REAVES  V.  H.  DAVIS  and  G.  D.  ROBERSON. 

Admiiiidration — Mnal  Account — Statute  of  Limitdtiona — Lia- 

bility  of  Surety — Reference — Evidei^ce. 

1.  Until  the  final  accounts  of  administrators  and  executors  are  properly 

filed,  made  and  audited,  the  statute  of  limitations  prescribed  in 
The  Code,  §154,  will  not  begin  to  run. 

2.  Where  there  is  any  evidence,  the  finding  of  facts  by  a  referee  upon 

an  issue  submitted  to  him  is  conclusive. 

5.  The  measure  of  the  liability  of  a  surety  upon  an  administrator's  bond 

is  the  amount  of  assets  shown  to  have  been  or  which  should  have 
been  received  by  his  principal ;  a  general  allegation  and  finding 
that  the  administrator  mismanaged  the  estate,  will  not  extend  the 
liability  of  the  surety. 

4.  The  conditions  of  an  administration  bond  include  responsibility  for 
proceeds  of  real  estate  sold  for  the  payment  of  debts. 

6.  Where  the  administration  was  granted  and  bond  filed  in  November, 

1870,  and  suit  was  brought  against  the  administrator  upon  a  debt 
due  from  his  intestate  in  1876,  which  resulted  in  judgment  for  the 
creditor  in  1879,  and  this  not  being  paid,  suit  was  instituted  on 
the  administration  bond  in  June,  1881,  to  recover  the  amount  due 
on  said  judgment ;  Held,  that  the  action  was  not  barred  as  against 
either  the  administrator  or  the  sureties. 

This  was  a  civil  action,  tried  before  Averyy  J.,  at  Fall 
Term,  1886.  of  Madison  Superior  Court,  upon  report  of 
referee  and  exceptions. 

This  action  is  on  the  administration  bond  executed  by 
the  defendants,  H.  Davis,  as  principal,  and  G.  D.  Roberson, 
as  surety,  on  the  issue  of  letters  of  administration  to  the 
former,  on  the  estate  of  Philip  Ingle,  by  the  plaintiff,  a  cred- 
itor, who  had  before  recovered  judgment  for  his  debt,  against 
the  administrator.  The  complaint  charges  that  there  are, 
or  ought  to  be,  assets  in  his  hands  applicable  to  and  suffi- 
cient in  amount  for  the  discharge  of  said  debt.  The  answer 
denies  all  and  singular  the  allegations  made  in  the  com- 
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plaint,  and  avers  as  a  defence,  that  the  estate  has  been  fully 
administered  and  a  final  account  filed  in  the  Clerk's  oflSce; 
that  the  fund  has  been  exhausted  in  payment  of  costs  in- 
curred and  debts  against  the  intestate  of  prior  or  greater 
dignity,  and  that  the  action  is  barred  by  the  statute  of  lim-. 
itations,  and  especially  as  to  the  surety. 

The  case  was  referred  to  P.  A.  Cummings,  in  general 
terms  to  inquire  into  and  report  an  account  of  the  admin- 
istration, and,  as  understood  by  him,  to  pass  upon  all  the 
issues  arising  upon  the  pleadings.  This  order  he  has  per- 
formed, and  made  his  report,  finding  as  follows: 

1.  The  debts  due  by  the  intestate  when  the  administrator 
entered  upon  his  trust,  were,  in  amount,  two  hundred  and 
fifty-two  dollars  and  thirty-six  cents. 

2.  Personal  assets  of  the  value  of  thirty-two  dollars  and 
fifty-five  cents,  and  moneys  derived  from  his  sale  of  land,  in 
amount  five  hundred  sixty-nine  dollars  and  twenty-five 
cents,  passed  into  his  hands. 

3.  The  action  is  not  obstructed  by  the  statutory  bar  as  to 
either  defendant. 

4.  Of  the  sum  of  one  hundred  dollars  paid  into  the 
Clerk's  office  by  the  administrator,  all  has  been  applied  to  a 
bill  of  costs  incurred  in  the  case  of  Reaves  v.  DaviSy  admin- 
istrator, except  the  sum  of  thirty  dollars,  which  remains 
there. 

The  referee  finds,  as  conclusions  of  law,  as  follows: 

1.  The  administrator  is  entitled  to  credits,  supported  by 
vouchers,  except  a  small  sum  admitted,  in  the  aggregate 
sum  of  three  hundred  and  fifty-eight  dollars  and  twenty-four 
cents,  besides  his  commissions,  which  increase  the  sura  to 
four  hundred  fifteen  dollars  and  twenty-five  cents. 

2.  Certain  enumerated  vouchers  exhibited  were  disallowed, 
to-wit:  (1).  A  claim  for  costs  paid  in  a  suit  brought  by  said 
intestate  guardian  against  King,  as  not  a  proper  charge  in 
the  administration  account,  inasmuch  as  it  was  on  behalf  of 
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the  minor  children  of  the  intestate;  (2).  The  charge  for 
mileage  and  attendance  at  Court  where  the  land  was  sold ;  (3), 
For  an  amount  purporting  to  have  been  paid  to  attorneys  for 
professional  services,  in  the  sum  of  one  hundred  dollars,  for 
the  reason  that  the  claim  was  not  made  in  the  account  ren- 
dered ;  the  services  so  rendered  were  in  part  by  other  coun- 
sel; some  of  it  since  the  commencement  of  this  suit;  and 
that  as  sixty-five  dollars  for  fees  of  counsel  has  already  been 
allowed,  this  further  sum  was  unreasonable  and  exorbitant 
in  so  small  an  estate. 

3.  The  administrator  has  mismanaged  the  estate — has- 
paid  demands  for  which  it  was  not  liable — has  not  rendered 
any  account,  as  the  hnv  requires,  and  has  not  performed  the 
conditions  of  his  bond. 

4.  The  debt  due  the  plaintiff  after  applying  thereto  the 
moneys  in  the  hands  of  the  Clerk,  and  with  interest  to 
August  2,  1886,  is  ($377.07)  three  hundred  seventy-seven 
dollars  and  seven  cents,  which  sum,  with  interest  on  ($266.02) 
two  hundred  sixty-six  dollars  and  two  cents,  the  plaintiff  is 
entitled  to  recover  on  the  bond,  as  damages  for  the  breach  of 
its  conditions. 

The  defendant  filed  exceptions  thereto,  which,  upon  the 
hearing,  were  overruled,  the  report  confirmed,  and  judgment 
rendered,  from  which  tlie  defendants  appealed.  The  excep- 
tions are  as  follows: 

1.  That  the  referee  found  as  a  fact  that  the  said  George  D. 
Roberson  was  surety  on  said  bond,  without  any  evidence. 

2.  That  the  referee  found  as  a  fact,  that  defendant  H. 
Davis  had  not  made  a  final  settlement  as  administrator,  but 
that  it  was  a  pretended  settlement. 

3.  That  the  referee  found  as  a  fact,  that  at  the  time  the 
administrator  entered  upon  the  duties  of  said  administra- 
tion, the  indebtedness  amounted  to  only  $252.30,  and  that 
there  was  no  pending  litigation,  without  any  evidence. 

4.  That  said  referee  found  as  a  fact,  that  the  administra- 


428  IN  THE  SUPREME  COURT. 


Reaves  r.  Davis. 


tor  had  vouchers  for  money  paid  out  on  said  estate  to  the 
amount  of  $415.25,  and  that  he  only  returned  a  balance  in 
his  hands  of  $191.55,  and  at  the  same  time  that  plaintiff 
is  entitled  to  the  payment  of  his  debt,  to  the  amount  of 
$377.07. 

5.  That  said  referee  found  as  a  fact,  that  the  receipt  filed 
by  J.  M.  Gudger,  Jr.,  and  J.  M.  Gudger,  Sr.,  was  only  for 
services  rendered  in  the  case  of  J.  W.  Reaves  against  H. 
Davis,  without  any  evidence. 

6.  That  said  referee  compounded  tlie  interest  on  the  debt 
of  J.  W.  Reaves. 

7.  That  the  referee  found  as  a  fact,  that  said  administrator 
was  not  entitled  to  any  mileage,  or  days  allowed  in  attend* 
ing  on  days  of  sale  of  personal  property,  or  time  even  in 
attending  trials.  That  there  is  no  evidence  to  support  his 
finding  that  the  plaintiff^s  debts  were  not  barred  by  the 
statute  of  limitations. 

8.  That  the  referee  allowed  the  said  administrator  com- 
missions to  the  amount  only  of  $43.89,  when  he  was  entitled, 
AS  by  his  own  report,  to  fees  $60  to  $75,  and  also  the  allow- 
ance of  days  and  mileage. 

9.  That  said  bond  was  given  to  secure  the  administrator's 
property  of  the  personal  estate,  and  tliat  the  real  estate  be- 
ing valued  more  than  the  bond,  the  law  requires  a  larger 
bond  before  said  sale  could  be  ordered. 

10.  That  there  is  no  evidence  to  show  that  plaintiff  has 
an  actual  debt  against  the  estate  of  Philip  Ingle,  deceased, 
or  the  amount  of  said  debt  or  judgment,  or  the  date  thereof » 
or  the  time  it  was  presented  for  payment. 

Mr.  C.  A.  Moore,  for  the  plaintiff*. 

Mr.  Theo.  F.  Davidson,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).     1  Exception.  The 
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administration  bond  on  exhibit  shows  the  suretyship  of  the- 
defendant  Roberson. 

2  Ex.  What  purports  to  be  the  final  account  rendered  doe& 
not  come  up  to  the  requirements  of  the  statute,  The  Code, 
§§  1402  and  154,  and  is  fatally  defective,  in  putting  in  oper- 
ation the  limitation  in  the  last  mentioned  section  in  favor 
of  the  obligees  upon  an  inspection  of  the  exhibit. 

3  Ex.  There  was  evidence  of  the  amount  of  the  indebted- 
ness  of  the  intestate  furnished  in  the  documents  produced 
before  the  referee,  and  the  finding  of  the  fact  is  conclusive. 
These  exceptions  are  properly  overruled. 

4  Ex.  The  first  and  second  findings  of  the  referee's  conclu- 
sions of  law  sustain  this  exception,  for  the  difference  between 
the  credits  allowed  and  the  debt  charged,  to-wit:  one  hun- 
dred and  ninety-one  dollars  and  fifty-five  cents  ($191.55),  i& 
the  sum  "  that  should  be  in  the  hands  of  the  administrator," 
and  this  is  the  measure  of  the  liability  upon  the  bond.  The 
general  finding  of  mismanaging  the  fund  is  too  indefinite 
to  extend  the  liability  further. 

5  Ex.  The  receipt  for  services  rendered  by  counsel  shows 
upon  its  face  what  they  were  for;  and  the  reasons,  at  least 
some  of  them,  in  the  absence  of  any  proof  of  their  extent  and 
value,  given  for  not  allowing  the  charge  in  the  report,  war- 
rant the  rejection  of  the  claim. 

6  Ex.  This  exception  is  put  out  of  the  way  by  the  ruling 
upon  exception  four,  which  limits  the  recovery  to  the  value 
of  the  assets  with  which  the  defendants  are  chargeable  upon 
the  bond. 

7  Ex.  The  ruling  upon  this  exception  is  sustained  and  it 
disallowed. 

8  Ex.  The  same  disposition  is  made  of  this  exception. 

9  Ex.  The  administration  bond,  in  express  terms,  includes 
^^  proceeds  of  his  real  estate  that  may  be  sold  for  the  payment 
of  the  debts  of  the  deceased,  which  shall  at  any  time  come  into 
the  possession  of  the  said  administrator,"  &c.,  and  the  secu- 
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rity  furnished  in  this  land  is  in  no  way  impaired  by  a  neg- 
lect in  requiring  an  additional  bond  for  a  further  security. 

10  Ex.  This  exception  is  wholly  without  support. 

The  judgment  must  be  reformed  so  that  the  recovery  shall 
be  confined  to  the  value  of  the  assets,  as  ascertained  by  the 
referee  and  already  mentioned,  which  is  the  measure  of 
damages  sustained  by  reason  of  the  breach  of  the  conditions 
of  the  bond,  and  judgment  will  be  entered  for  the  penalty,  to 
be  discharged  by  the  payment  of  such  damages,  and  interest 
may  be  allowed  from  the  time  when  it  might  have  been 
paid. 

Davis,  J.  The  foregoing  opinion  was  prepared  by  the 
Chief  Justice  at  the  last  term  of  this  Court,  but  at  the  request 
of  counsel  for  the  defendant,  who  did  not  argue  the  case 
upon  its  merits  at  that  term,  it  was  withheld,  that  we  might 
have  the  benefit  of  further  argument  on  behalf  of  the  de- 
fendant. At  the  present  term  we  have  had  an  interesting  and 
able  argument  from  Mr.  Davidson,  chiefly  upon  the  defense 
interposed  by  the  statute  of  limitations,  but,  after  a  careful 
review,  we  adhere  to  the  conclusion  at  which  we  first  arrived. 

It  having  been  found  that  the  alleged  final  account  was 
not  such  as  the  statute  contemplated  (and,  in  fact,  it  appears 
from  the  record  that  it  was  never  audited  or  passed  upon  at 
all),  it  is  clearly  not  within  section  154,  subsection  2,  of  TTu 
Code,  which  limits  the  time  '*  within  six  years  after  the  au- 
diting  of  his  final  account  by  the  proper  officer,"  &c.  As 
no  account  had  been  audited,  that  section  could  not  protect 
the  defendant. 

But  it  i.s  insisted  that  if  the  administrator  himself  is  not 
protected,  the  defendant  Roberson,  the  surety,  is  protected 
by  the  three  years'  bar  contained  in  section  155,  subsection  6, 
of  The  Code,  and  "that  there  is  no  evidence  to  support  the 
referee's  finding  that  the  plaintiff's  debts  were  not  barred  by 
the  statute."    Though  the  dates  are  not  given  by  the  referee 
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in  his  report,  it  appears  from  tlie  record,  upon  which  his 
finding  was  based,  that  the  alleged  breach  was  the  failure  to 
pay  the  judgment  finally  rendered  at  the  January  Term, 
1879,  of  this  Court,  and  that  the  summons  in  this  action 
was  issued  on  the  18th  da}'  of  June,  1881,  which  was  within 
three  years. 

With  the  modification  in  regard  to  the  4th  exception,  as 
contained  in  the  foregoing  opinion,  the  judgment  is  affirmed. 

Judgment  modified  and  affirmed. 


W.  E.  WEAVER  et  al.  v.  A.  F.  CHUNN. 

Registratiov — Deeds  in  Trust — Mortgages — Purchasers — 

Domicile. 

1.  Deeds  in  trust  and  mortgages,  conveying  personal  property,  must  be 

registered  in  the  county  where  the  maker  resides,  except  where 
he  is  a  non-resident,  in  which  case  they  must  be  registered  in  the 
county  where  the  property,  or  some  part  thereof  is  situate,  other- 
wise they  are  void  as  against  creditors  and  purchasers  for  value. 

2.  The  vendees  in  a  conveyance  to  secure  creditors  are  purchasers  for 

valuable  consideration. 

This  was  a  civil  action,  tried  before  Graves,  J.,  at  March 
Term,  1887,  of  Buncombe  Superior  Court. 

The  material  facts  of  the  case  are  these:  M.  W.  Robertson 
was,  on  and  prior  to  the  3d  day  of  December,  1884,  and  ever 
afterwards,  indebted  to  Wallace  Bros,  in  the  sum  of  $1,2()5.79, 
due  by  note  of  that  date,  and  on  that  day  he  executed  to  the 
defendant-a  deed  in  trust,  to  secure  the  payment  of  the  note 
mentioned,  whereby  he  purported  to  convey  to  the  defendant, 
for  the  purpose  mentioned,  his  certain  stock  of  goods,  situ- 
ate in   his  storehouse,  in  the   town  of  Burnsville,  in  the 
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County  of  Yancey.  This  deed  was  registered  in  the  last 
named  county  on  the  21st  day  of  the  same  month,  and  after- 
wards in  the  County  of  Buncombe,  on  the  2d  day  of  Feb- 
ruary, 1885. 

Afterwtirds,  on  the  27th  day  ^f  January,  1885,  the  said  M. 
W.  Robertson,  being  largely  indebted  to  divers  persons,  his 
creditors,  in  order  to  secure  and  provide  for  the  payment  of 
their  debts  respectively,  execufed  to  the  plaintiffs  his  other 
deed  of  trust,  whereby  he  conveyed  and  assigned  to  them  in 
trust,  for  the  purpose  last  mentioned,  real  and  personal 
property,  including  rights  and  credits,  situate  in  the  County 
of  Buncombe,  and  also  the  stock  of  goods  situate  in  the 
County  of  Yancey,  embraced  in,  and  which  he  purported  to 
convey  by,  the  deed  of  trust  first  above  mentioned,  to  the 
defendant.  The  deed  to  the  plaintiffs  was  duly  proven  and 
registered  in  the  County  of  Buncombe  on  the  same  day  it 
was  executed. 

This  action  was  brought  to  recover  the  property  embraced 
in  the  deed  of  trust  executed  to  the  defendant.  On  the 
trial,  M.  W.  Robertson,  who  executed  the  deeds  mentioned 
above,  testified  that  he  resided  and  did  business  in  Weaver- 
ville,  in  the  County  of  Buncombe,  from  the  ,20th  of  October, 
1883,  until  the  27th  of  January,  1885;  that  he  "had  a 
branch  stock  of  goods  in  Burnsville,"  in  Yancey  County, 
and  did  *'a  general  mercantile  business"  there  from  1st 
June,  1884,  until  the  27th  of  Januarj^,  1885,  when  he  exe- 
cuted the  deed  of  trust  named  by  plaintiffs. 

Among  other  things,  the  Court  instructed  the  jury  that: 

"  In  deeds  in  trust  for  personal  property  the  deed  in  trust 
must  be  registered  in  the  county  in  which  the  person  mak- 
ing the  deed  in  trust  resides,  if  he  be  a  resident  of  the  State. 
This  makes  it  necessary  to  determine  where  Robertson,  the 
alleged  grantor,  resided.  If  he  lived  at  the  time  the  alleged 
deeds  in  trust  were  made  in  Buncombe  County,  then  Bun- 
combe County  was  the  proper  County,  and  a  registration  in 
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Yancey  County  would  not  be  a  legal  registration.  If  Rob- 
ertson lived  in  Buncombe  County,  then  the  next  question  to 
be  determined  is,  which  of  the  deeds  in  trust  was  first  regis- 
tered in  Buncombe  County?  This  question  is  material,  for 
deeds  in  trust  have  effect  as  to  creditors  only  from  registra- 
tion. If  plaintiffs'  deed  was  first  legally  registered  in  Bun- 
combe County,  then  they  would  become  the  legal  owners  of 
the  property,  although  the  defendant's  deed  in  trust  may 
have  been  written  first,  and  first  recorded  in  Yancey 
Couoty/' 

To  this  charge  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and 
the  defendant  appealed. 

Mr,  W.  W,  JoneSy  for  the  plaintiffs. 
Mr.  C.  A,  MoorCy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  All  the  evidence 
produced  on  the  trial,  bearing  upon  that  point,  tended  to 
prove  that  the  maker  of  both  the  deeds  of  trust  in  question 
resided  in  the  County  of  Buncombe,  and  that  he  conducted 
his  principal  business  in  that  county,  while  he  conducted  a 
branch  of  it  in  the  County  of  Yancey.  Under  appropriate 
instructions  from  the  Court,  the  jury  found  the  fact  so  to  be, 
and  it  must  be  so  accepted  for  the  purposes  of  this  action. 

The  statute  [The  Code,  §  1254,)  provides  that,  "no  deed  of 
trust,  or  mortgage  for  real  or  personal  estate,  shall  be  valid 
at  law  to  pass  any  property  as  against  creditors  or  purchasers 
for  a  valuable  consideration  from  the  donor,  bargainor,  or 
mortgagor,  but  from  the  registration  of  such  deed  of  trusty 
or  mortgage,  in  the  count}'^  where  the  land  lieth ;  or  in  case 
of  persfmal  estate,  where  the  donor,  bargainor,  or  mortgagor 
resides;  or  in  case  the  donor,  bargainor,  or  mortgagor  shall 
reside  out  of  the  State,  then  in  the  county  where  the  said 
personal  estate  or  some  part  of  the  same  is  situate;  or  in 
28 
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cases  of  choses  in  action,  where  the  donee,  bargainee,  or 
mortgagee  resides."  Applying  this  statutory  provision  to 
the  case  before  us,  we  are  of  opinion  that  the  plaintiflFs  had 
title  to  the  property  in  question  and  were  entiled  to  recover. 

It  appears  that  the  bargainor  in  both  the  deeds  of  trust 
mentioned,  at  and  before  the  time  he  executed  the  same, 
resided  in  this  State  and  in  the  Countv  of  Buncombe.  The 
first  of  the  two  deeds  was  executed  to  the  appellant  and 
purported  to  convey  personal  estate  of  the  bargainor,  sitr 
uate  in  the  County  of  Yancey.  Under  the  statute  just  cited, 
it  could  operate  at  all  and  bo  valid  "as  against  creditors 
and  purchasers  for  a  valuable  consideration,"  only  from 
the  time  of  its  registration  in  the  County  of  Buncombe,  Its 
registration  in  the  County  of  Yancey  went  for  naught  and 
served  no  purpose,  because  the  bargainor  resided  in  the 
County  of  Buncombe,  and  the  deed  purported  to  convey 
personal  estate ;  to  give  it  the  effect  intended,  registration 
in  the  latter  county  was  essential.  Before  it  was  registered 
in  the  last  mentioned  county,  the  bargainor,  by  his  second 
deed  of  trust,  conveyed  the  same  and  other  property  to  the 
appellees,  and  this  deed  was  duly  registered  on  the  day  of 
its  execution  in  the  County  of  Buncombe.  The  appellees, 
as  has  been  decided  in  like  cases,  were  purchasers  for  a 
valuable  consideration,  and  as  their  deed  was  registered  in 
the  proper  county  before  that  of  the  defendant,  they  got  the 
title  to  the  property  in  controversy.  Fleming  v.  Burgin,  2 
Ired.  Eq.,  584;  Robinson  v.^Willoughby,  70  N.  C,  358;  Todd 
V.  Outlaw,  79  N.  C,  235;  Baiik  v.  Manufacturing  Co.,  96  N. 
C,  305. 

It  was  suggested  on  the  argument  by  the  counsel  of  the 
appellant  that,  as  the  bargainor  in  the  deed  of  trust  to  the 
appellant,  conducted  a  branch  of  his  business  in  the  County 
of  Yancev,  he  ha.d  such  a  residence  there  as  was  sufficient  to 
render  a  registration  of  the  deed  there  valid.  It  may  be  that 
a  person  can  have  residence  in  two  or  more  counties  in  the 
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State,  and  that  the  registration  of  a  deed  of  trust  or  mortgage 
executed  by  him  would  be  sufficient  in  any  one  of  the  counties 
where  he  resided,  but  we  need  not  decide  that  this  is  so,  be- 
cause there  was  no  evidence  that  the  bargainor  resided  in  Yan- 
cey County  at  all ;  he  conducted  a  branch  of  his  business  there, 
and  the  evidence  went  to  prove  that  he  prosecuted  it  through 
an  agent.  The  mere  fact  that  he  had  personal  property 
there  did  not  constitute  residence.  The  purpose  of  the  stat- 
ute is  to  have  the  deed  of  trust  or  mortgage  registered  in  the 
county  where  the  donor,  bargainor,  or  mortgagor  has  actual 
personal  residence;  and  the  reason  is,  that  persons  interested, 
to  have  knowledge  in  such  respect,  would  go  to  the  county 
where  a  person  resides  to  see  what  disposition  he  had  made 
of  his  pereonal  property  by  deeds  and  other  instruments  re- 
quired to  be  registered ;  they  would  not  ordinarily  look  else- 
where. The  statutory  requirement  is  too  plain  to  be  mis- 
taken. 

The  counsel  for  the  appellant  contended,  also,  that  as  the 
latter  got  actual  possession  of  the  property  under  the  deed 
to  him,  such  possession  rendered  his  title  good  and  effectual. 
This  is  a  misapprehension.  The  deed  as  against  the  appel- 
lees  was  absolutely  void,  and  passed  no  title  to  the  appellant — 
he  had  the  simple  possession  of  the  property  without  any 
right  or  title  thereto  as  against  creditors  and  purchasers  for 
a  valuable  consideration — the  title  did  not  pass  out  of  the 
bargainor  to  the  appellant — the  former,  notwithstanding  his 
deed  to  the  latter,  had  capacity  to  convey  and  did  convey 
the  property  to  the  appellees  by  the  deed  of  trust  executed 
to  them.  The  statute  rendered  the  deed  of  trust  to  the 
appellant  wholly  nugatory  as  to  the  appellees. 

Judgment  affirmed. 
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WM.  Mc.  HEMPHILL  v.  J.  H.  HEMPHILL. 

Evidence — Mistake — Correction  of  Deed — Trust — Trial — Lapse 

of  Time-^Possemon, 

1.  While  a  mistake  in  a  deed  cannot  be  corrected,  or  a  deed  absolute 
upon  its  face  converted  into  a  trust  upon  a  mere  preponderance 
of  the  evidence,  or  without  proof  of  some  fact  dehors  the  deed 
inconsistent  with  the  idea  of  absolute  ownership,  yet  if  issues 
are  submitted  to  a  jury  without  objection,  and  no  exceptions  are 
taken  to  the  testimony  and  no  instructions  requested,  the  finding 
of  fact  by  the  jury  cannot  be  reversed  by  the  trial  Court,  sitting 
as  a  Chancellor,  or  by  the  Supreme  Court,  on  appeal. 

3.  A  Court  of  Equity  will  never  refuse  to  lend  its  aid  to  relieve  a  party 
where  he  has  been  in  continuous  possesison  of  the  estate  to  which 
the  equity  is  incident. 

This  was  a  civil  action,  tried  before  Montgomery^  J.,  at 
August  Term,  1887,  of  Buncombe  Superior  Court. 
The  plaintiff  alleges  in  substance:   , 

1.  That  prior  to  April  14th,  1877,  he  was  the  owner  in  fee 
of  the  tract  of  land  described  in  the  complaint,  containing 
about  725  acres,  and  of  the  value  of  $5,000  or  $6,000. 

2.  That  he  had  mortgaged  a  portion  of  said  land,  and  there 
was  a  judgment  against  him  as  one  of  the  sureties  of  J,  M. 
Young,  Sheriflf,  and  under  the  mortgage  and  execution  on 
the  judgment,  the  land  was  sold. 

3.  That  the  defendant,  who  is  the  son  of  the  plaintiff, 
became  the  purchaser  of  the  land  at  both  sales,  and  paid  for 
the  same  about  $966,  under  an  agreement  between  the  plain- 
tiff and  defendant  that  the  latter  should  purchase  the  land, 
take  the  deed  therefor,  and  hold  the  same  for  the  plaintiff, 
and  convey  to  him  when  he  should  re-imburse  him  the  money 
paid,  with  interest  therefor,  "  and  in  case  he  should  fail  to  do 
so,  his  other  children  should  have  the  right  to  do  so,  to  such 
an  extent  as  to  make  them  equal  owners  in  the  said  land 
with  the  defendant." 
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4.  That  relying  upon  this  agreement  and  believing  he 
was  still  the  owner  of  the  land,  subject  to  the  said  incum- 
brance of  $966,  and  interest,  he  had  remained  in  possession 
since  the  sales;  treating  it  as  his  own,  listing  it  fortaxation^ 
paying  taxes,  &c.,  the  defendant  cultivating  a  portion  of  it 
the  last  year  with  plaintiff's  consent. 

5.  That  shortly  prior  to  the  beginning  of  this  action  he 
learned  that  it  was  the  purpose  of  the  defendant  to  ignore 
and  refuse  compliance  with  said  agreement,  and  claim  the 
land  as  his  own,  by  virtue  of  the  deed  made  to  him  as  pur- 
chaser, &c.,  and  turn  the  plaintiff  out  of  possession.  There- 
upon the  plaintiff  applied  to  the  defendant,  to  know  if  he 
would  receive  the  money,  and  interest,  and  convey  to  the 
plaintiff,  offering  at  once  to  procure  the  money,  and  interest, 
if  he  would  accept  the  same  and  convey  the  land  to  the 
plaintiff,  but  he  declared  that  he  would  not  accept  the  said 
money  or  convey  the  lands  to  the  plaintiff,  but  that  he 
claimed  the  land  as  his  own. 

6.  That  the  defendant  has  cut  and  removed  from  the  land, 
and  used  and  sold  large  quantities  of  valuable  timber,  the 
value  of  which  he  is  entitled  to  have  credited  on  the  amount 
due  from  him  to  the  defendant  for  the  money  paid  on  the 
land. 

7.  That  the  plaintiff  is  an  old  man,  and  anxious  to  save 
his  land  from  sacrifice  for  the  benefit  of  his  children,  and 
that  he  has  delayed  to  re-imburse  the  defendant,  because  he 
was  not  able  to  support  himself  and  raise  so  large  a  sum, 
without  incumbering  his  property,  and  because  he  knew  that 
the  defendant  was  in  no  great  need  of  it,  and  it  was  abun- 
dantly secure,  but  now  he  is  ready  to  do  whatever  ma)'-  be  nec- 
essary, to  compel  the  defendant  to  perform  his  agreement,  Ac. 

He  asks  judgment  that  the  defendant  may  be  declared  a 
trustee,  &c.,and  that,  upon  the  payment  of  such  sum  as  shall 
be  found  to  be  due  to  him,  by  the  plaintiff,  he  shall  convey, 
&c.     He  also  asks  for  an  account,  &c. 
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The  defendant,  in  his  answer,  admits  the  plaintiff  owned 
the  land  prior  to  April  14th,  1877 ;  that  the  plaintiff  was 
indebted  and  the  land  was  sold,  as  alleged,  and  purchased  by 
defendant,  but  he  says  that  the  land  was  not  worth  more  than 
$3,000  or  $3,500,  and  he  denies  that  it  was  purchased  under 
any  agreement  or  understanding  whatever  with  the  plain- 
tiff in  reference  thereto;  that  he  purchased  it  in  good  faith 
as  an  investment,  and  there  was  no  agreement  with  the 
plaintiff  or  any  other  person  as  to  any  right  of  redemption, 
and  denies  in  detail  every  fact  stated  by  the  plaintiff,  to  the 
effect  that  the  land  was  purchased  for  the  plaintiff. 

He  admits  that  the  plaintiff  remained  in  possession,  &a, 
but  says  that  it  was  not  by  virtue  of  any  agreement  or  un- 
derstanding, but  as  a  matter  of  gratuity,  the  plaintiff  being 
his  father,  and  that  he  intended  to  take  care  of  him  and 
allow  him  to  use  and  enjoy  the  benefits  of  the  land  during 
his  life,  while  it  should  be  in  his  power  to  do  so;  that  his 
father  was  insolvent,  and  that  he  himself  derived  no  mate- 
rial benefit  from  the  said  property,  but  on  the  contrary  he 
had  made  improvements  thereon,  his  father  having  allowed 
it  to  become  dilapidated,  &c. 

He  further  says  that  he  never  knew  of  or  suspected  any 
purpose,  on  the  part  of  the  plaintiff,  to  assert  any  claim  to 
the  said  land  until  the  fall  of  1884,  more  than  seven  years 
after  the  purchase,  during  all  which  time  the  plaintiff  recog- 
nized the  title  of  the  defendant  to  said  land,  and  that  he 
never  mentioned  the  matter  or  offered  to  pay,  or  suggested 
payment  for  said  land,  until  just  before  the  beginning  of 
this  action,  when,  to  the  defendant's  surprise,  this  claim  was 
made  by  the  plaintiff. 

The  defendant  further  says,  that,  at  the  time  of  the  pur- 
chase and  alleged  agreement,  the  plaintiff  was  in  debt  and 
insolvent,  and  such  promise  and  agreement,  if  made,  would 
have  been  a  fraud,  &c.  He  further  relies  upon  the  lapse  of 
time  and  the  bar  of  the  statute. 
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By  conseDt  of  parties  the  issues  were  not  settled  until  after 
the  evidence  was  all  introduced.  There  was  much  evidence 
offered  on  both  sides:  that  on  behalf  of  the  plaintiff  tending 
to  show  the  agreement,  as  alleged  by  him,  and  that  on  behalf 
of  the  defendant,  tending  to  disprove  the  same.  The  evi- 
dence, in  full  and  at  great  length,  is  sent  up  with  the  record, 
but  for  reasons  presently  to  be  stated  need  not  be  recited. 

The  defendant  tendered  an  issue  jis  follows: 

"Did  the  plaintiff,  within  a  reasonable  time,  offer  to  repay 
the  defendant  the  price  he,  defendant,  had  paid  for  the 
land  ?" 

The  Court  said:  "  There  seems  to  be  no  controversy  as  to 
the  time  when  the  money  was  offered  to  defendant  by  the 
plaintiff,  to  re-imburse  him  for  the  price  he  had  paid  for  the 
land,  to- wit:  on  the  day,  or  a  day  or  two  before,  suit  began, 
and  whether  or  not  it  was  reasonable  time,  would  be  a  ques- 
tion of  law." 

To  this  both  parties  assented,  and  the  following  issues  were 
submitted  by  consent  of  both  parties: 

1.  Did  the  defendant,  before  the  sale,  agree  with  plaintiff 
to  buy  the  land  and  reconvey  to  the  plaintiff,  on  being  re- 
imbursed the  purchase  money? 

2.  What  amount  has  the  defendant  received  from  the 
land? 

There  was  no  exception  to  the  charge  of  the  Court,  and 
the  jury,  in  response  to  the  first  issue,  said  **  Yes,"  and  to  the 
second,  *' $600." 

The  defendant  then  moved  for  judgment  non  obstante  vere- 
dictOf  upon  the  following  grounds : 

1st.  For  that  it  appeared  upon  the  whole  evidence  and 
from  the  complaint,  that  the  alleged  parol  agreement,  at- 
tempted to  be  set  up  by  the  plaintiff,  was  a  bare,  naked  parol 
promise,  without  consideration  to  support  it,  or  any  element 
of  fraud  or  equity,  to  supply  the  place  of  a  written  agree- 
ment, and  that  the  alleged  parol  agreement  should  have 
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been  shown  by  other  testimony,  than  proof  of  the  mere  dec- 
larations of  the  defendant,  and  there  should  have  been  shown 
facts  and  circumstances  dehors  the  deed,  inconsistent  with 
the  idea  of  an  absolute  purchase  by  the  defendant  for  him- 
self. 

2d.  That  plaintiff's  demand  was  a  stale  demand. 

3d.  That  it  was  barred  bv  statute  of  limitations. 

4th.  That  there  was  not  only  a  variance  between  the  alle- 
gations and  proofs,  but  a  failure  of  proof. 

The  Court  declined  to  grant  defendant's  motion,  and  ren- 
dered judgment  for  the  plaintiflf,  and  defendant  appealed. 

Mr.  IK  W.  JoneSy  for  the  plaintiff. 

Messrs.  M.  E.  Carter  and  C.  A.  Moore,  for  the  defendant 

Davis,  J.,  (after  stating  the  case).  The  Judge  accompa- 
nies the  case  sent  to  this  Court  with  the  remark:  "I  have 
stated  the  evidence  in  full,  at  the  request  of  the  parties  and 
because  of  the  defendant's  motion  for  judgment  non  obstante 
"Veredicto,^'  and  the  learned  counsel  for  the  defendant  say,  with 
candor,  that  the  request  was  made  with  the  view  and  pur- 
pose to  ask  this  Court  to  review  the  evidence  and  declare  it 
insufficient  to  disturb  the  defendant's  deed,  as  thev  insist  a 
Judge  sitting  as  a  chancellor  would  have  done  under  the 
old  practice. 

We  are  referred  by  counsel  to  Ely  v.  Early,  94  N.  C,  1, 
and  numerous  other  cases,  in  which  it  is  held  that  a  mistake 
in  a  deed,  or  anv  other  instrument  solemnlv  reduced  to 
writing,  ought  not  to  be  corrected  upon  slight  evidence  or 
upon  a  mere  preponderance  of  evidence,  and  that  a  pur- 
chaser taking  to  himself  a  deed  absolute  on  its  face,  as  in 
Clement  v.  Clemci^t,  1  Jones  Equity.  184;  Briggs  v.  Morris, 
Ibid.,  103;  Campbell  v.  Campbell,  2  Jones  Eq.,  3G4,  and  nu- 
merous other  cases,  ought  not  to  be  converted  into  a  trustee 
except  upon  clear  and  full  proof,  supported  by  facts  andeir- 
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cumstances  dehors  the  deed,  inconsistent  with  the  idea  of  an 
absolute  purchase  for  himself. 

In  Ely  V.  Early,  supray  in  which,  among  things,  it  was 
sought  to  correct  a  mistake  in  a  deed,  it  was  held  to  be  error 
in  the  Court  to  charge  the  jury,  that  it  was  sufficient  to 
show  the  mistake  "  by  a  preponderance  of  evidence,"  but 
neither  in  that  nor  in  any  other  case,  we  apprehend,  has  it 
been  held  under  our  present  system,  when  issues  of  fact  have 
been  submitted,  without  objection,  to  a  jur3%  that  this  Court 
can  review  and 'reverse  or  modify  the  finding  of  fact  by  the 
jury. 

The  contrary  was  here  expressly  held  in  Shield  v.  WhUaker, 
82  N.  C,  516,  in  which  case  the  (Jhief  Justice  said:  "The  ver- 
dict of  a  jury  may  be  set  aside  in  a  proper  case,  but  it  cannot 
be  reformed  or  amended,"  and  following  this  case  is  Leggett 
V.  Leggett,  88  N.  C,  108,  in  which  Judge  Ruffin  says:  "But 
however  these  questions — (the  right  of  parties  to  have  their 
causes,  when  purely  of  an  equitable  nature,  tried  by  the 
Court  without  the  intervention  of  a  jury,  and  the  effect  of 
the  constitutional  amendment  of  1875,  Art.  IV,  §  8,  upon 
the  jurisdiction  of  this  Court,) — may  be  ultimately  decided,  it 
will  never,  we  surmise,  be  held  to  be  law  that  a  party  who 
has,  of  his  own  accord,  accepted  a  trial  by  jury,  can  insist 
upon  having  the  same  facts  passed  upon  by  the  Court." 

Assuming,  and  such  we  think  is  the  law,  that  a  mistake 
in  a  deed  cannot  be  corrected,  or  that  a  deed  absolute  on  its 
face  ought  not  to  be  converted  into  a  trust,  upon  a  mere  pre- 
ponderance of  evidence,  or  without  some  fact  dehors  the  deed, 
inconsistent  with  the  idea  of  absolute  ownership,  but  only 
upon  such  full  proof  as  in  the  old  Court  of  Equity  would 
satisfy  a  Judge,  yet  when  issues  are  submitted  to  a  jury,  and 
on  the  trial  no  exceptions  are  taken  to  the  evidence  or  to 
the  charge  of  the  Court,  and  no  instructions  in  relation 
thereto  asked,  the  finding  of  fact  by  the  jury  cannot  be  re- 
versed by  the  Court.    The  Court  may  be  asked  to  instruct 
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the  jury  as  to  the  degree  of  evidence  necessary  to  show  the 
mistake  or  establish  the  trust,  and  it  is  the  dut}^  of  the  Court 
to  give  such  instructions.  Such  instructions  were  given  in 
regard  to  the  existence  of  a  lost  deed  in  Lofiin  v.  Loflin^  96 
N.  C,  94,  and  if  improper  instructions  are  given,  this  Court 
may  reviow  and  correct  thorn,  as  was  done  in  Ely  v.  Early^ 
supra;  but  we  cannot  review  tlio  evidence  and  reverse  the 
finding  of  the  jury.  The  candid  and  able  counsel  for  the 
defendant  could  refer  us  to  no  precedent  for  this,  and  hence 
we  have  not  deeme<l  it  necessary  to  set  out  the  evidence 
which  we  were  asked  to  review.  McMillan  v.  BaJcer,  85 
N.  C,  291. 

It  is  proper  to  say,  in  regard  to  the  position  taken  by  coun- 
sel, that  the  alleged  parol  agreement  should  have  been  shown 
by  other  testimony  than  the  mere  declaration  of  the  defend- 
ant, aside  from  the  facts  of  possession,  payment  of  taxes,  &c., 
of  which  there  was  evidence.  It  was  said  in  Smiley  v.  Pearce, 
98  N.  C,  185:  "The  declarations  held  to  be  insufficient, 
themselves,  to  show  a  trust  which  a  Court  of  Equity  will 
enforce,  are  such  as  are  but  admissions  of  a  trust  arUecedenUy 
created,  but  do  not  include  sucli  as  create  and  annex  the 
trust  to  the  legal  estate." 

The  defence,  that  the  plaintiff's  demand  was  stale  and 
barred  b)^  the  statute  of  limitations  cannot  be  maintained; 
as  to  the  latter,  there  was  no  issue,  and  it  is  not  insisted  upon 
in  this  Court,  and  tlie  former  is  met  by  the  relations  of  the 
parties,  and  the  fiict.  not  controverted,  that  the  plaintiff  has 
been  all  the  time  in  possession.  Stith  v.  McKee,  87  N.  G, 
3^9;  Mask  v.  Tiller,  89  N.  C,  423. 

The  fourth  exception  cannot  be  sustained.  The  alleged 
variance  is  not  pointed  out,  and  there  was  evidence,  upon  the 
sufficiency  of  which,  for  the  reasons  already  stated,  we  do 
not  pass. 

There  is  no  error. 
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NATHAN  COWARD  v.  J.  G.  CHASTAIN  et  al. 

Injunction —  Vacating  Judgments — Execution  Sale. 

1.  If  a  party,  who  has  obtained  a  temporary  restraining  order,  does  not 

appear  and  ask  for  its  continuance  at  the  time  fixed  for  the 
hearing,  the  application  may  be  dismissed  without  going  into  the 
merits. 

2.  The  proper  remedy  against  the  enforcement  of  a  judgment,  by  a 

party  thereto,  is  not  by  injunction,  but  by  a  proceeding  in  the 
cause,  where  the  relief  may  be  administered  by  recalling  or  modi- 
fying the  process,  and  in  the  meanwhile  issuing  a  supersedeas. 

3.  A  sale  under  execution  issuing  upon  a  judgment  barred  by  the  lapse- 

of  time  will  not  pass  title. 

This  was  a  proceeding  to  obtain  an  injunction,  heard 
before  Montgomery^  /.,  at  Fall  Term,  1887,  of  Jackson 
Superior  Court 

The  defendants  obtained  from  the  Judge  holding  the  Courts^ 
of  the  District  of  which  Jackson  County  forms  a  part,  on  the^ 
25th  day  of  August,  1887,  at  Chambers,  in  Asheville,  an 
order  restraining  the  plaintiff  from  proceeding  under  an  ex- 
ecution sued  out  and  in  the  hands  of  the  Sheriff  of  that 

m 

County,  and  appointing  Monday,  September  12,  as  the  time, 
and  Waynesville  as  the  place,  when  he  would  allow  the- 
plaintiff  to  show  cause,  why  the  order  should  not  be  con- 
tinued. This  was  upon  an  allegation  of  the  defendants,  duly 
verified,  that  the  writ,  while  falsely  professing  to  have  been 
issued  upon  a  judgment  rendered  at  Spring  Term,  1885,  was^ 
in  fact  issued  upon  a  judgment  of  November  Term,  1874, 
which  was  barred  by  tlie  statute  of  limitations.  The  hear- 
ing being  continued,  by  consent,  from  the  time  and  place  de- 
signated until  Monday,  the  26th  of  the  same  month,  and 
then  to  be  had  at  Webster,  in  the  County  of'  Jackson,  and 
the  defendants  being  present  neither  in  person  nor  by  counsel,, 
at  the  time  and  place  la^t  named,  and  no  cause  being  shown 
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for  the  continuing  the  restraining  order  in  force,  and  more 
than  twenty  days  having  expired  since  it  was  made,  the  Judge 
vacated  the  restraining  order  and  left  the  plaintiff  free  to 
pursue  his  remedy  by  execution,  but  reserved  the  application 
for  an  injunction,  to.be  heard  upon  affidavits  on  October 
11th,  at  Hayesville,  in  Clay  County.  From  this  judgment  the 
defendants  were  allowed  to  appeal,  alleging  error  in  so  much 
of  it  as  allows  the  plaintiff  to  proceed  with  his  execution. 

Mr.  E.  R.  StampSy  for  the  plaintiff. 
Mr.  E.  C.  Smith,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  From  the  copy  of 
the  judgment  sent  up  in  the  case  on  appeal,  it  appears  to 
have  been  rendered  at  the  October  Term,  1872,  of  the  Supe- 
rior Court  of  Clay  County,  and  had  this  evidence  been  before 
the  Judge,  as  it  seems  not  to  have  been,  and  the  defendants 
had  asked  for  an  injunction,  it  would  doubtless  have  been 
granted,  since  a  sale  under  such  a  judgment,  unrenewed, 
would  be  inoperative  to  pass  the  title,  as  declared  in  Lyon  v. 
Rti88,  84  N.  C,  588 ;  Lytl^  v.  Lytle,  94  N.  C,  683. 

This  is  of  course  upon  the  assumption  that  the  vitality  of 
the  judgment  has  not  been  preserved  by  a  continued  issue  of 
•executions,  under  §  440  of  The  Code. 

If  the  judgment  be  not  only  dormant,  but  barred  by  the 
lapse  of  time,  and  this  the  execution,  if  truly  speaking  the 
time  of  the  rendering  of  the  judgment  would,  show  upon  its 
face,  its  issue  would  confer  no  right  to  sell,  and  the  sale,  if 
made,  would  be  ineffectual  to  pass  title.  In  such  case,  no 
harm  could  come  from  the  refusal  to  grant  the  order  of  in- 
junction. 

But,  however  this  may  be,  as  it  was  not  asked,  nor  any 
reason  shown  why  a  restraining  order  should  be  made,  it 
was  not  error  to  refuse,  or  rather  to  fail  to  make  it  when  not 
demanded. 
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We  again  call  attention  to  the  irregularity  in  the  mode  of 
proceeding  adopted,  in  tliat,  while  the  right  to  process  to 
enforce  the  judgment  by  appropriate  remedies  remains  un- 
impaired, its  exercise  is  restrained.  This,  of  necessity,  was 
the  proper  course  of  procedure  under  the  former  divided  juris- 
dictions, in  which  a  Court  of  equity,  without  a  direct  inter- 
ference with  the  action  of  a  Court  of  law,  exercised  authority 
over  the  person  of  the  suitor,  and  restrained  his  oppressive 
and  wrongful  use  of  a  legal  right.  No  interference  in  a 
separate  suit  was  permissible  in  a  pending  suit  between  the 
parties  in  a  Court  of  equity,  and  now,  when  there  is  but  one 
tribunal,  the  redress  is  by  a  direct  interposition,  recalling 
and  modifying  the  process  in  a  proper  case,  and  meanwhile 
issuing  a  supersedeas  order  to  the  oflScer  in  possession  of  it. 
CJuimbers  v.  Penland,  78  N.  C,  53 ;  Parker  v.  Bledsoe^  87  N. 
C,  221.    There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


THE  SILVER  VALLEY  MINING  COMPANY  v.  THE  BALTIMORE- 
GOLD  AND  SILVER  MINING  AND  SMELTING  COMPANY 
et  al. 

Parties — Trial    by    Court — Reference — Issues — Corporations — 

Fraud — Exceptions —  Waiver. 

1.  An  objection,  becauSe  there  is  a  defect  of  parties,  should  be  taken  ad- 

vantage of  by  demurrer  or  answer  in  apt  time,  otherwise  it  will 
be  deemed  to  have  been  waived. 

2.  After  the  filing  of  a  Referee's  report,  it  was  agreed  that  the  eause 

should  be  tried  by  the  Court,  without  a  jury,  upon  the  evidence 
taken  and  returned  by  the  Referee,  and  it  was  so  tried  and  de- 
termined, the  Court  adopting  some  of  the  Referee*s  findings  ;* 
Hddy  that  it  was  then  too  late  to  object,  for  that  the  Referee  had 
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for  the  continuing  the  restraining  orden 
than  twenty  days  having  expired  since  i^  ^ 
vacated  the  restraining  order  and  ^  ^  f , 
pursue  his  remedy  by  execution,  bu!  ^^  f  ^ 
for  an  injunction,  to  be  heard  M  |.  %  f  ^ 
llth,atHaye8ville,inCIayCo«D  |.  ^  |  ■> 
defendants  were  allowed  to  ap|,.^  %  ■',„  'v  - 
of  it  as  allows  the  plaintiff  tc;  ^  f  %  i;   .'■    ; 

Mr.  E.  R.  Stamps,  for  tb  (  X  ^.  %  '>    *  ': 
Mr.  E.  C.  Smith,  for  it^  %  ".  %  ::  -I 


\ 


Smith,  C.  J.,  (after 
the  judgment  sent  i 
have  been  renderej-  (' 
rior  Court  of  Clu,^  i  f- 
the  Judge,  as  it  ;  . 
had  asked  for  " 
granted,  sine' 

would  be  in 

Russ,  84  N 
This  ip 

thejudf       , 

execuf 


'I'- 


.^ed  fraudnknt 

defendant,  it  ia  not 

no  relief  ia  demanded 


v)iie  corporation,  as  the  assignee  of 

i'  a  deed,  allied  to  have  been  frando- 

iiBsignor,  set  aside,  and  also  to  recover 

due  from  the  assignor.     Tlie  complaint  al- 

iH  were  ho  found  to  be,  that  the  defendant  took 

with  full  knowledge  of  all  the  facta;  that  it  re- 

.•  property  and  effects  and  assumed  all  the  lialnlitiM 

.gnor:  that  the  stockholders  in  both  corporations  were 

il.  and  the  assignor  was  a  nou-resident,  and  had,  in  fscl. 

corporate  functions;  Held,  that  the  Bssignor 


If 


^  not  e.  necessary  party. 


lap' 

ti'   ffiia  was  a  civil  action",  tried  before  MacRae.  J.,  at  Spring 
■f  ^^rni,  1880,  of  Davidson  Superior  Court. 

•The  plaintiff  and  the  defendant  corponations  were  crealed 
uyand  organized  respectively  under  statutes  (Private  Acts 
-30-61,  chap.  107;  Private  Acts  1883,  chap.  41,)  of  this 
ite.  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
y  Company,  of  Baltimore  City,"  mentioned  in  tlie  plead- 
53  in  important  connections,  is  a  corporation  crealed  by 
d  organized  under  the  laws  of  the  State  of  Maryland,  and 
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■"e  as  the  defendant  corporation, 
^ore  City." 

declared  void,  for  fraud,  a 
•V  of  April,  1882,  by  the 
"'hfij-  ^j.  .       ^f^  "-auduleut  conduct  of 

*My%tK/^     "'%        ''■'  "ke  of  the  princi- 

%//^"' t,.,;^  y^       '''/''•,        ''  ''•  nore  Gold  and 

T-^y-K^^    -</•*'>.>.■;  nore  City." 

.  ^^^^^     ^'  ',   -:,    ^      '-'  ^e  debt  therein 

*^'^^(*r,/,  '^^^   "^        "  V  '^':-,    '  -^  corporation,  and 

'^  V     ''^v'^      '^^  '^^  ^r  the  last  named  cor- 

v^y  ^^'^ //,^    ^^.  V.  defendant  corporation,  the 

'^'^^^.^  vjie  fraud  alleged  and  the  plain- 

''' "  •  '  jio ;  and  likewise,  to  recover  $75,000, 

/foceeds  of  the  sale  of  sixtv  thousand 


.tal  stock  of  the  plaintiff,  which  it  is  alleged 
o  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
,any,  of  Baltimore  City,"  through  the  like  contri- 
and  fraud  of  its  principal  oBBcers  and  agents  and  the 
^e  of  the  oflBcers  and  agents  of  the  plaintiff,  got  posses- 
ion of,  and  sold  for  $90,000.     It  is  contended  for  the  plain- 
tiff that  jt  is  entitled  to  the  relief  demanded  as  to  the  deed 
of  trust  mentioned,  against  the  defendant  corporation  and 
the  defendant  trustees  of  said  deed,  upon  the  ground  that 
the  said  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company,  of  Baltimore  City,"  for  whose  benefit  this 
deed  was  made,  sold  and  assigned  its  debt  mentioned  in  the 
deed  and  all  its  right  and  interest  in  the  latter,  to  the  de- 
fendant corporation,  with  notice  of  the  plaintiflF's  right  as  to 
the  alleged  debt,  and  deed,  and  likewise  to  recover  the  money 
mentioned,  because  the  deed  of  assignment  conveyed  to  the 
defendant  corporation  the  same  and  all  its  property,  both 
real  and  personal,  of  every  kind  and  nature  whatever,  with 
like  notice  of  the  plaintiff's  right  in  respect  thereto.     And 
it  is  further  contended,  that  the  defendant  corporation,  in 
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exceeded  the  scope  of  his  authority  under  the  order  of  referenoe: 
nor  could  the  objections  t^ken  to  the  reception  and  rejection 
of  evidence  before  the  Referee  be  insisted  upon,  unless  they  had 
been  made  again  on  the  hearing  before  the  Ck)urt. 

:8.  Where,  a  trial  by  jury  having  been  waived,  the  Court  adopted  the 
findings  of  facts  and  conclusions  of  law  of  a  Referee  to  whom 
the  case  had  been  referred  by  consent,  and  also  responded  to  issues 
framed  by  itself;  Held^  that  while  this  was  not  a  formal  compli- 
ance with  the  statute— r/ie  Code,  §  417 — ^yet,  if  from  the  record 
it  can  be  seen  what  facts  were  found,  and  what  conclusions  the 
Court  made  thereon,  the  judgment  will  be  affirmed. 

4.  If  a  party  desires  an  issue  submitted,  he  should  tender  it  before  the 
trial  begins — it  is  too  late  after  verdict  for  him  to  object  that  such 
issue  was  not  submitted. 

^.  In  an  action  against  a  corporation,  founded  upon  alleged  fraudulent 
practices  perpetrated  by  the  officers  of  the  defendant,  it  is  not 
necessary  to  make  such  officers  parties,  if  no  relief  is  demanded 
against  them  personally. 

•6.  The  plaintiff  brought  suit  against  one  corporation,  as  the  assignee  of 
another  corporation,  to  have  a  deed,  alleged  to  have  been  fraudu- 
lently procured  by  the  assignor,  set  aside,  and  also  to  recover 
moneys  alleged  to  be  due  from  the  assignor.  The  complaint  al- 
leged, and  the  facts  were  so  found  to  be,  that  the  defendant  took 
the  assignment  with  full  knowledge  of  all  the  facts:  that  it  re- 
ceived all  the  property  and  effects  and  assumed  all  the  liabilities 
of  the  assignor;  that  the  stockholders  in  both  corporations  were 
identical,  and  the  assignor  was  a  non-resident,  and  had,  in  fact, 
ceased  to  exercise  its  corporate  functions;  Held,  that  the  assignor 
was  not  a  necessary  party. 

This  was  a  civil  action,  tried  before  MacRae.  •/.,  at  Spring 
Term,  1886,  of  Davidson  Superior  Court. 

The  plaintiff  and  the  defendant  corponations  were  created 
by  and  organized  respectively  under  statutes  (Private  Acts 
1860-'61,  chap.  107;  Private  Acts  1883,  chap.  41,)  of  this 
State.  "  The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company,  of  Baltimore  City,"  mentioned  in  the  plead- 
ings in  important  connections,  is  a  corporation  created  by 
and  organized  under  the  laws  of  the  State  of  Maryland,  and 
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has  the  same  corporate  narae  as  the  defendant  corporation, 
omitting  the  words  "of  Baltimore  City." 

This  action  is  brought  to  have  declared  void,  for  fraud,  a 
deed  of  trust  executed  on  the  27th  day  of  April,  1882,  by  the 
plaintiff  through  the  contrivance  and  fraudulent  conduct  of 
its  principal  officers  and  agents,  and  the  like  of  the  princi- 
pal oflBcers  and  agents  of  the  said  "The  Baltimore  Gold  and 
Silver  Mining  and  ^:^melting  Company  of  Baltimore  City," 
to  the  defendant  trustees,  to  secure  a  large  debt  therein 
mentioned  as  due  to  the  last  mentioned  corporation,  and 
which  debt  and  the  security  therefor  the  last  named  cor- 
poration sold  and  assigned  to  the  defendant  corporation,  the 
latter  having  knowledge  of  the  fraud  alleged  and  the  plain- 
tiff's right  in  respect  thereto;  and  likewise, to  recover  J75,000, 
the  balance  of  the  proceeds  of  the  sale  of  sixty  thousand 
shares  of  the  capital  stock  of  the  plaintiff,  which  it  is  alleged 
the  said  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company,  of  Baltimore  City,"  through  the  like  contri- 
vance and  fraud  of  its  principal  officers  and  agents  and  the 
same  of  the  officers  and  agents  of  the  plaintiff,  got  posses- 
sion of,  and  sold  for  $90,000.  It  is  contended  for  the  plain- 
tiff, that  jt  is  entitled  to  the  relief  demanded  as  to  the  deed 
of  trust  mentioned,  against  the  defendant  corporation  and 
the  defendant  trustees  of  said  deed,  upon  the  ground  that 
the  said  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company,  of  Baltimore  City,"  for  whose  benefit  this 
deed  was  made,  sold  and  assigned  its  debt  mentioned  in  the 
deed,  and  all  its  right  and  interest  in  the  latter,  to  the  de- 
fendant corporation,  with  notice  of  the  plaintiff's  right  as  to 
the  alleged  debt,  and  deed,  and  likewise  to  recover  the  money 
mentioned,  because  the  deed  of  fiissignment  conveyed  to  the 
defendant  corporation  the  same  and  all  its  property,  both 
real  and  personal,  of  every  kind  and  nature  whatever,  with 
like  notice  of  the  plaintiff's  right  in  respect  thereto.  And 
it  is  further  contended,  that  the  defendant  corporation,  in 
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this  deed  of  assignment,  assumed  liability  to  the  plaintiff  in  ' 
the  several  respects  mentioned,  and  covenanted  to  and  with 
the  said  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company  of  Baltimore  City,"  to  discharge  the  liability 
of  the  latter  to  the  plaintiff.  So  much  of  this  deed  of  as- 
signment as  need  be  set  forth  here  is  as  follows : 

"This  deed,  made  this  nineteenth  day  of  June,  in  the 
year  eighteen  hundred  and  eighty-three,  between  *The  Bal- 
timore Gold  and  Silver  Mining  and  Smelting  Company,  of 
Baltimore  City,'  a  corporation  incorporated  under  the  laws 
of  Maryland,  of  the  first  part,  and  *The  Baltimore  Gold  and 
Silver  Mining  and  Smelting  Company,'  a  corporation  duly 
incorporated  by  the  General  Assembly  of  North  Carolina, 
by  an  act  entitled  *  An  Act  to  incorporate  the  Baltimore 
Gold  and  Silver  Mining  and  Smelting  Company/  ratified 
the  21st  day  of  February,  A.  D.  1883,  of  the  second  part: 
Whereas,  the  party  hereto  of  the  first  part,  at  a  general  meet- 
ing of  its  stockholders,  held  in  the  City  of  Baltimore,  on  the 
31st  day  of  May,  1883,  agreed  to  transfer  and  convey  to  the 
party  hereto  of  the  second  part,  all  its  propertyy  affairs,  righiSj 
credits  and  business :  Provided,  that,  in  consideration  thereof, 
the  six  hundred  thousand  shares  of  the  capital  stock  of  the 
said  party  of  the  first  part  shall  be  held  and  taken  as  if 
issued  by  the  said  party  of  the  second  part,  as  and  for  its 
capital  stock,  at  the  par  value  of  five  dollars  a  share,  a  share 
full  paid,  that  all  the  proceedings  held  and  done,  by  the 
party  hereto  of  the  first  part,  shall  be  held  and  taken  as  if 
done  under  the  charter  of  the  said  party  of  the  second  part, 
and  in  this  assumption  by  the  said  party  of  the  second  pari 
of  all  its  debts  and  obligations  and  liabilities  of  the  said 
party  hereto  of  the  first  part,  so  that  the  party  hereto  of  the 
second  part  shall  succeed  to  all  its  interests  and  purposes,  to 
the  affairs,  rights,  obligations,  interests  and  business  of  said 
party  hereto  of  the  first  part :  Now,  therefore,  in  consideration 
of  the  premises  and  of  the  sum  of  five  dollars,  &c., the 
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party  hereto  of  the  first  part,  hath  granted,  bargained,  and 
sold,  aliened  and  enfeoffed,  released  and  confirmed,  and  by 

these  presents  doth  grant,  &e., to  the  party  hereto  of 

the  second  part,  its  successors  and  assigus,^&c.,  (sundry  tracts 
of  land  described,)  and  all  the  property y  affairs,  rights^  creditSy 
cJuUtels,  interests  and  bimness,  wherever  situated,  to  it,  the  said 
l>arty  of  the  first  part,  belonging,  or  to  which  it  may  have 
any  right,  title,  interest  or  demand  whatever,  in  law  or 

equity,  to  have  and  to  hold,  &c.,  to  the  party  hereto  of 

the  second  part,  its  successors  and  assigns,  forever;  and  the 

said  party  of  the  first  part  covenants  to  and  with,  &c.,  , 

and  the  said  party  hereto  of  the  second  part  unite  herein 
for  the  purpose  of  assenting,  contracting  and  agreeing  to 
perfect  and  carry  into  execution  the  contract,  agreement  and 
consideration  hereinbefore  recited,"  <fec. 

The  pleadings  are  very  voluminous.  The  complaint  de- 
mands judgment,  that  the  deed  of  trust  be  deemed  to  be  null 
and  void ;  that  an  account  be  taken ;  that  a  perpetual  in- 
junction be  granted ;  that  the  plaintiff  have  judgment  for  the 
money,  the  proceeds  of  the  sale  of  shares  of  the  capital  stock 
of  the  plaintiff,  for  general  relief,  and  for  costs. . 

At  the  appearance  term,  the  Court  granted  an  injunction, 
pending  the  action,  until  the  final  hearing  thereof,  restrain- 
ing the  defendant  as  to  the  deed  of  trust,  &c.,  and,  by  con- 
sent of  parties,  it  "  further  ordered  that  it  be  referred  to  John 
C.  King,  of  the  City  of  Baltimore,  and  State  of  Maryland,  to 
take  and  state  an  account  of  the  dealings  and  iranaojctions  be- 
tween the  said  plaintiff  and  defendant  companies,  and  re- 
port the  result  thereof  to  the  next  term  of  this  Court ;  and 
this  reference  is  made  under  The  Code,  with  the  right  of 
each  party  to  have  issues  arising  on  the  pleadings  tried  by 
a  jury." 

Afterwards  the  referee  named  made  his  report,  of  which 
the  following  is  a  copy : 

29 


450  IN  THE  SUPREME  COURT. 


Silver  Valley  Mining  Co.  r.  Baltimobb  Smelting  Co. 


**  To  the  Honorable  the  Judge  of  the  Superior  Court  of  Damd^m 
County,  North  Carolina: 

The  undersigned,  John  C.  King,  referee,  would  respect- 
fully  report:  That  under  the  order  of  this  honorable  Court 
passed  in  the  above  entitled  cause,  wherein  I  am  directed  to 
^*take  and  state  an  account  of  the  dealings  and  transactions 
between  the  said  plaintiff  and  defendant  companies,  and  re- 
port the  result  thereof  to  this  Court,"  I  notified  the  respec- 
tive parties  plaintiff  and  defendant  to  appear  at  my  oflBce, 
At  the  City  of  Baltimore,  and  State  of  Maryland,  on  the  18th 
day  of  August,  A.  D.  1885,  at  which  time  and  place  the 
respective  parties  and  their  respective  counsel  did  appear, 
and  I  proceeded,  under  the  said  "order,"  to  hear  the  said 
parties,  take  the  deposition  of  witnesses,  who  were  first  duly 
sworn  according  to  law,  to  examine  all  vouchers  produced, 
all  books  of  accounts  and  documents  and  exhibits,  and  the 
stated  account  marked  "X"  and  the  stated  account  marked 
*^  Y,"  and  I  continued  the  proceedings,  under  said  order,  from 
dav  to  dav  till  the  close  of  the  same,  February  18th,  A.  D. 
1886,  when  the  respective  counsel  of  the  parties,  both  plain- 
tiff and  defendant,  were  heard.  I  hereby  return  the  Court 
papers  in  the  cause,  the  deposition  of  the  witnesses,  the 
books  of  accounts,  the  minute  book,  the  cash  book  of  the 
Silver  Valley  Mining  Company,  the  cash  book  of  the  Balti- 
more Gold  and  Silver  Mining  and  Smelting  Company  of 
Baltimore  City,  the  stock,  certificates  and  shares  of  the  Silver 
Valley  Mining  Company,  the  vouchers  of  the  Silver  Valley 
Mining  Company,  the  "checks,"  the  accounts  X  and  Y,  and 
all  other  papers  and  accounts  produced  before  me,  and,  in 
compliance  with  the  said  "order,"  report  as  follows: 

As  a  matter  of  fact,  there  were  no  dealings  between  the 
plaintiff  and  defendant  companies  prior  to  the  19th  of  June, 
1883,  on  which  day  a  deed  was  executed,  wherein  the  Balti- 
more Gold  and  Silver  Mining  and  Smelting  Company,  of 
Baltimore  City  (a  corporation  chartered  under  the  laws  of 
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Maryland),  is  grantor,  and  the  Baltimore  Gold  and  Silver 
Mining  and  Smelting  Compan}'  (a  corporation  chartered  by 
the  laws  of  North  Carolina)  is  grantee,  in  which  deed  I  find 
it  recited,  "that  the  said  party  of  the  second  part  assumes  all 
the  debts  and  obligations  and  liabilities  of  the  party  of  the 
first  part,  so  that  the  party  of  the  second  part  shall  succeed, 
to  all  intents  and  purposes,  to  the  affairs,  rights,  interest  and 
business  of  the  party  of  the  first  part." 

I  find,  that  under  the  above  assignment,  the  Baltimore 
Gold  and  Silver  Mining  and  Smelting  Company  claim  the 
sum  of  $53,010.17,  with  interest  from  the  second  of  May, 
1882,  as  a  debt  due  by  the  Silver  Valley  Mining  Company, 
the  plaintiff  in  this  case,  for  and  on  account  of  that  money 
advanced  by  the  Baltimore  Gold  and  Silver  Mining  and 
Smelting  Company  of  Baltimore  City,  to  the  said  Silver 
Valley  Mining  Company,  from  November  the  first,  1880, 
down  to  April  the  second,  1882.  (Sec  account  "X"  and  ac- 
count "  Y.")  I  find  this  to  be  the  debt  specified  in  the  9th 
paragraph  of  the  plaintiff's  bill  and  the  last  paragraph  of 
th^  defendant's  answer,  and  it  {)urports  to  be  a  stated  account 
between  the  Silver  Valley  Company  and  the  Baltimore  Com- 
pany, grantor  of  the  defendant. 

I  find  that  the  books  of  the  two  companies,  to-wit:  the 
cash-book  of  the  Silver  Vallev  and  the  cash-book  of  the  Bal- 
timore  Company,  do  not  contain — either  of  them — the  above 
accounts  in  the  form  as  stated  in  the  said  accounts  "  X  "  and 
"  Y ;"  I  mean  the  said  account  is  not  extended  on  the  books 
of  either  company. 

I  find  that  the  Silver  Valley  Company  was  reorganized 
January  8,  1879,  and  was  controlled  and  managed  from  that 
date  to  May  2,  1882,  by  Joseph  Wilkins,  president  and 
treasurer,  and  Samuel  Street  and  John  M.  McElroy,  as  di- 
rectors, from  February  18,  1879,  to  November  1,  1880.  Jno. 
M.  Dennison  was  treasurer  of  the  same. 

I  find  that  during  1879,  ISSO,  1881  and  1882  the  said  Jo- 
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seph  Wilkins  was  president  and  treasurer,  and  John  M.  Mc- 
Elroy  and  Samuel  Street  were  directors  of  the  Baltimore 
Company.  The  said  Wilkins,  McElroy  and  Street  were  a 
majority  of  the  board  of  directors  of  both  the  said  compa- 
nies, and  managed  and  controlled  the  business  of  both  com- 
panies during  the  period  indicated  in  the  two  preceding 
paragraphs. 

I  find  the  property  and  assets  of  the  Silver  Valley  Com- 
pany, on  the  5th  of  August,  1879,  consisted  of  its  mining 
property  situate  in  Davidson  County,  North  Carolina,  $570.20 
in  cash,  and  154,010  shares  of  its  capital  stock,  which  had 
become  forfeited  to  the  company  for  non-payment  of  assess- 
ments levied  thereon,  which,  at  that  date,  was  registered  in 
the  name  of  Joseph  Wilkins,  its  president.  I  find  in  the 
treasury  of  said  company,  July  14,  1880,  cash  $3,336.62; 
September  13,  1880,  cash  $917.13;  November  J,  1880,  Wil- 
kins treasurer,  cash  $421.20. 

I  find  the  property  and  assets  of  the  Baltimore  Company, 
September  13,  1880,  consisted  of  $200  in  cash ;  a  donation, 
hereinafter  considered,  of  $5,000;  a  lease  of  land  in  Har- 
ford County ;  and  a  caveat  for  a  patent,  which  I  do  not  find 
to  be  of  any  definite  value.  Up  to  which  date  the  said  com- 
pany credits  itself  with  a  purchase  of  land,  $2,925.  Jan- 
uary 1,1881,  I  find  cash  $1,949.74;  donation,  hereinafter 
considered,  $30,000;  cash  paid  to  that  date,  $20,093.63.  At 
this  date,  January  1, 1881,  began  to  deal  in  Silver  Valley 
Company's  stock. 

I  find  that  account  "X"  begins  November  1, 1880,  and 
closes  May  1, 1882;  that  account  "  Y"  begins  December  16, 
1880,  and  closes  July  11, 1882. 

I  find  one  entry  in  the  cash-book  of  the  Silver  Valley 
Company,  to-wit :  "  The  Baltimore  Gold  and  Silver  Mining 
and  Smelting  Company,  April  22,  1882;  amount  received 
by  the  Silver  Valley  Company,  from  time  to  time,  commenc- 
ing from  November  1,  1880,  to  present  date,  $52,127.77. 
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This  entry  was  made  about  the  11th  of  July,  1882,  after  the 
22d  of  April,  1882,  when  the  books  of  both  companies  were 
closed. 

I  find  on  the  cash-book  of  the  Baltimore  Company  an 
entry:  "Silver  Valley  Mining  Company;  July  11, 1882,  ad- 
vanced the  Silver  Valley  Mining  Company,  from  time  to 
time,  to  paj^  pay-rolls,  wood,  lumber,  machinery  and  store, 
$53,606.35."  I  find  these  entries  were  made  by  the  witness 
James  McElroy,  secretary.  There  are  no  other  entries  in 
the  books  of  either  company  which  embrace  those  items  or 
accounts. 

I  find  that  the  Silver  Valley  Company,  during  the  run- 
ning of  the  above  accounts,  expended  over  and  above  its 
cash  receipts,  the  sum  of  $32,082.93;  that  Joseph  Wilkins, 
during  that  time,  to-wit:  from  November  1,  1880,  to  April 
22, 1882,  was  president  and  treasurer  of  said  Silver  Valley 
Company,  and  received  its  funds,  and  paid  its  current  ex- 
penses. The  vouchers  of  the  said  Silver  Valley  Company, 
under  which  the  same  were  paid,  are  returned  with  this 
report. 

I  find  that  Joseph*  Wilkins  was,  daring  the  running  of  the 
above  account,  president  and  treasurer  of  the  Baltimore 
Gold  and  Silver  Mining  and  Smelting  Company  of  Balti- 
more City,  received  its  funds,  and  paid  its  current  expenses 
from  October  18, 1878,  the  date  of  the  deed  of  assignment, 
to  June  19,  A.  D.  1883. 

In  find  that  Joseph  Wilkins  kept  the  funds  of  the  Balti- 
more Gold  and  Silver  Mining  and  Smelting  Company  of 
Baltimore  City,  the  funds  of  the  Silver  Valley  Mining 
Company,  his  individual  funds,  a  part  of  the  time  the 
funds  of  the  North  State  Company— in  one  account;  that  he 
did  not  keep  a  treasurer's  account ;  "  that  he  did  not  keep  a 
set  of  books;  that  he  was  not  familiar  with  accounts;"  that 
these  funds  were  paid  out  from  the  same  account  indiscrim- 
inately, sometimes  in   cash,  sometimes  by  checks,  signed 
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"Joseph  Wilkins,  treasurer,"  and  sometimes  "Joseph  Wil- 
kins."  Therefore  I  do  not  find  in  what  proportions  the  com- 
mon funds  were  distributed  or  paid  out  by  the  said  Joseph 
Wilkins,  either  as  funds  of  any  of  the  said  companies,  or  as 
his  individual  funds;  nor  can  I  find  in  what  proportion  or 
sums  he  received  the  same  as  treasurer  of  the  said  respective 
companies,  or  as  his  individual  funds.  I  find  that  during 
the  running  of  the  said  account  from  January  10,  A.  D.  1881, 
to  April  1, 1882,  The  Baltimore  Gold  and  Silver  Mining  and 
Smelting  Company  of  Baltimore  City  dealt  principally  in 
Silver  Valley  Mining  stock,  purchasing  114,400  shares  and 
selling  114,400  shares,  from  which  I  find  it  realized  a  profit 
of  about  $20,000.  The  ore  account  of  the  said  Baltimope 
Gold  and  Silver  Mining  and  Smelting  Company  of  Balti- 
more City  does  not  alter  its  cash  account.  It  is  charged  on 
one  side  and  credited  on  the  other. 

From  the  above  sum  of  $26,000  must  be  drawn  the  salary 
of  Joseph  Wilkins,  president,  during  the  said  term  ($500  a 
month),  and  the  sum  of  $8,420,  paid  for  the  land  It  had  no 
other  funds  that  can  be  called  "cash  funds." 

I  find  that  the  said  Baltimore  Gold  antl  Silver  Mining  and 
Smelting  Company  of  Baltimore  City  had  not  the  funds  to 
advance  to  the  Silver  Valley  Company  the  sum  of  $32,082.93 
and  pay  the  further  sum  of  $20,000  cash  for  ore,  and  that 
The  Baltimore  Gold  and  Silver  Mining  and  Smelting  Com- 
pany of  Baltimore  City  did  not  make  the  said  advances,  and 
did  not  pay  the  sum  of  $20,000,  cash,  for  2,000  tons  of  ore 
bought  from  the  plaintiff  at  $10  per  ton. 

I  find  on  the  "cash-book"  of  The  Baltimore  Gold  and 
Silver  Mining  and  Smelting  Company  of  .Baltimore  City  the 
following  entries: 

WORKING    CAPITAL. 

Gold  and  Silvei^  Mining  and  Smeltiug  Company, 

April  18,  1880.    Received  donation  from  Joseph 

Wilkins .-$  5,000  00      I 
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WORKING   CAPITAL. 

Sept.  16, 1880.    Received  donation  from  Joseph 

Wilkins $25,000  00 

WORKING   CAPITAL 

Dec.  16,  1880.    Received   donation   from   Josepli 

Wilkins 110,000  00 

The  above  donations  and  $200  for  sale  of  capital  stock 
were,  and  constituted  at  the  said  dates,  the  working  capital  of 
the  said  Baltimore  Company  of  Baltimore  City. 

I  find  that  no  cash  passed  from  the  donor  to  the  donee  at 
the  date  of  said  entries;  that  the  said  donor  was  in  the  same 
position  in  relation  to  the  donee,  after,  as  before,  the  same 
were  entered  in  the  cash-book;  that  the  entries  were  made 
by  the  direction  of  the  donor,  who  was,  in  a  pecuniary  view,. 
unable  to  make  such  donations. 

I  find,  as  a  matter  of  law,  that  the  said  donations  and  each 
of  them  were  inoperative  and  void. 

I  find  that  on  the  6th  day  of  May.  A.  D,  1882,  a  deed  or 
agreement,  under  seal,  was  executed  between  the  Silver  Val- 
ley Company,  defendant,  and  the  Baltimore  Company,  plain- 
tiff, which  recites  "  that  certain  propositions  had  been  made 
at  a  meeting  of  the  stockholders  of  the  party  of  the  first 
part,  for  an  ascertainment,  security  and  settlement  of  the 
indebtedness  by  the  party  of  the  first  part  to  the  party  of 
the  second  part,  were  submitted  and  accepted,  and  which 
were  to  be  embodied  in  an  agreement,  to  be  duly  executed 
by  both  of  said  companies,  in  consideration  of  which  and 
five  dollar,  the  amount  of  indebtedness  of  the  Silver  Val- 
ley Company  to  the  Baltimore  Company  of  Baltimore  City 
shall  be  referred  to  the  boards  of  directors  of  the  respective 
companies  for  ascertainment,  and  if  they  cannot  agree  upon 
said  amount,  each  company  shall  select  one  disinterested 
person,  which  two  shall,  before  taking  upon  them  the  arbi- 


456  IN  THE  SUPREME  COURT. 


Silver  Valley  Mining  Co.  v,  Baltimore  Smelting  Ck). 


tration,  choose  an  umpire,  to  determine  all  matters  in  dis- 
pute in  case  of  their  disagreement;  and  the  decision  as  to 
the  amount  of  said  indebtedness  in  all  accounts,  includiog 
the  $20,000  alleged  to  have  been  paid  or  credited  the  Silver 
Valley  Company  for  ore,  under  the  contract  of  10th  day  of 
Januar}^  A.  D.  ISSl,  shall  be  final  and  conclusive  under 
both  companies."  It  provides  that  the  contract  between  the 
two  companies,  dated  January  10, 1881,  shall  be  rescinded, 
and  the  "ore"  on  the  property  of  the  Baltimore  Company 
of  Baltimore  City,  under  the  said  contract,  shall  be  returned 
and  be  re-delivered  to  the  said  Silver  Valley  Company,  and 
that  the  sum  of  S20,000,  the  value  of  the  said  ore,  shall  be 
considered  as  part  of  the  indebtedness  of  the  Silver  Valley 
Company,  to  the  said  party  of  the  second  part  secured,  to  be 
paid  as  hereinafter  mentioned.  It  provides  that  all  vouch- 
ers and  proofs  for  the  establishment  of  said  indebtedness 
shall  be  submitted  without  delay,  &c.  In  case  the  respective 
boards  shall  fail  to  agree  upon  the  same,  the  arbitrators  there- 
inbefore provided  for  shall  be  selected,  and  proofs,  vouchers, 
books,  &c.,  relating  to  said  indebtedness  shall  be  submitted 
to  them  for  decision,  according  to  the  very  right  of  the  mat- 
ter. It  provides  that  when  said  indebtedness  shall  have 
been  ascertained  and  determined,  as  aforesaid,  the  deed  of 
trust  of  record  in  Davidson  County  to  be  released  and  a 
deed  of  trust  or  mortgage  shall  be  executed  by  the  Silver 
Valley  Company  to  the  party  of  the  second  part,  to  secure 
the  payment  of  the  amount  so  ascertained  to  be  due,  paya- 
ble in  twenty-four  months  from  May  2,  1882.  It  provides 
that  in  the  meantime  a  judgment  confessed  by  the  Silver 
Valley  Company  for  $20,000  (the  alleged  ore  debt)  in  favor 
of  the  Baltimore  Company  shall  be  stricken  out.  I  find 
that  under  this  agreement  the  board  of  the  respective  com- 
panies met  on  5th  or  6th  of  May,  1882,  the  vouchers  of  the 
Silver  Valley  Company  were  produced,  and  the  cash-book 
of   the  Silver  Valley   Company   was  also  produced;    the 
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vouchers  were  compared  with  the  entries  in  the  said  cash- 
book  and  authenticated  as  correct.  I  find  that  no  vouchers 
of  the  Baltimore  Company,  nor  cash-book,  or  book  of  ac- 
counts, nor  the  accounts  "  X  "  or  "  Y,"  of  the  said  Baltimore 
Company,  were  produced  at  that  meeting  by  said  Baltimore 
Company.  I  find  that  no  vouchers  or  books  of  accounts  of 
said  Baltimore  Company  were  then  demavded  or  called  for 
by  the  bilver  Valley  Company. 

I  find  that  the  ore  on  the  property  of  the  Baltimore  Com- 
pany was  returned,  and  the  said  judgment  was  stricken  out, 
under  the  said  agreement.  I  find  that  the  return  of  this 
said  ore  released  the  Baltimore  Company  from  any  obliga- 
tion to  pay  or  account  for  the  same.  The  Silver  Valley  Com- 
pany, on  the  other  hand,  from  whom  the  ore  was  purchased, 
would  be  bound  to  account  for  the  purchase  money  of  the 
ore  to  the  Baltimore  Company.  I  find  no  vouchers  what- 
ever for  the  payment  of  the  purchase  money  of  the  said  ore, 
and  that  the  purchase  money  for  the  same  (820,000)  was 
never  paid  in  cash  by  the  Baltimore  Company  to  the  Silver 
Valley  Company.  I  find,  on  the  credit  side  of  the  Silver 
Valley  Company,  the  following  entry :  "  Ore  account,  April 
22,  1882.  Amount  agreed  upon  to  relinquish  2,000  tons  of 
ore  from  Baltimore  Company,  purchased  by  it  at  sundry 
times,  $20,000."  I  find  there  was  no  cash  transaction.  It 
was  transferred  from  the  agreement  above  recited. 

I  find  that  said  agreement  provides  for  the  ascertainment, 
security  and  payment  of  any  indebtedness  due  and  owing 
from  the  Silver  Valley  Company  to  the  Baltimore  Company, 
and  it  is  not  conclusive  of  the  amount  of  such  indebtedness, 
nor  does  it  estop  either  party  from  ascertaining  what,  if  any, 
indebtedness  may  exist. 

I  find,  as  a  matter  of  fact,  that  no  debt  was  due  and  owing 
from  the  Silver  Valley  Company  to  the  Baltimore  Company 
on  the  19th  of  Juno,  1883,  the  date  of  the  deed  of  assign- 
ment from  the  said  company  to  the  defendant,  and  that  the 
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said  deed  did  not  operate  as  a  transfer  of  anj'  valid  or  sub- 
sisting debt  from  the  Silver  Valley  Company  to  the  BalU- 
raore  Company. 

As  to  the  forfeited  stock  sold  to  John  M.  Dennison,  I  find 
that  on  tlie  5th  of  August,  1879.  Joseph  Wilkins,  as  presi- 
dent of  the  Silver  Valley  Company,  entered  into  the  con- 
tract with  John*  M.  Dennison,  the  then  treasurer  of  the  Sil- 
ver Valley  Company,  whicli  is  set  out  on  page  18  of  the 
minute-book  of  said  company;  and  that  of  the  forfeited 
stock  in  said  contract  mentioned,  60,000  shares  were,  on  the 
tenth  of  January,  1881,  given  by  Dennison  to  Wilkins  in 
exchange  ibr  (50,000  shares  of  the  stock  of  the  Baltimore  Com- 
pany, and  that  Wilkins,  on  said  daj",  gave  said  60,000  shares 
of  the  complainant  s  stock  to  the  Baltimore  Company,  with- 
out Consideration,  and  that  said  last  named  companj''  there- 
after sold  said  60,000  shares  at  the  average  price  of  $1.50 
per  share,  and  of  the  proceeds  paid  Joseph  Wilkins  $57  000, 
and  retained  the  balance  of  $33,000  as  profit. 

I  find  that  said  Baltimore  Company  took  said  stock  with 
notice  of  whence  it  came,  and  how  it  had  been  acquired, 
and  of  the  fact  that  in  the  hands  of  Wilkins  it  was  held  in 
trust  for  complainant,  and  that  complainant  is  entitled,  as 
against  the  Baltimore  Company,  the  defendant,  as  assignee 
of  the  same  with  notice,  to  the  amount  of  $33,000,  whicli 
the  Baltimore  Company  retained,  as  profit,  from  the  sale  of 
said  60,000  shares  of  plaintiff's  stock,  less  the  sum  of  $15,000, 
which  the  plaintiff  had  received  for  the  same  from  Denni- 
son, which  makes  the  sum  due  to  the  plaintiff  from  the  de- 
fendant company,  $18,000. 

(Signed)  John  C.  King,  Referee.'^ 

In  the  course  of  the  examination  of  the  witnesses  (whose 
testimony  was  taken  in  writing)  and  the  reception  of  other 
evidence  by  the  referee,  the  defendants  made  numerous  ex- 
ceptions, some  based  upon  the  ground,  that  the  evidence  was 
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not  competent,  and  others  upon  the  ground,  that  competent 
evidence  offered  was  not  received.  The  plaintiff  filed  one 
exception,  and  the  defendants  filed  numerous  exceptions,  ta 
the  report  of  the  referee;  but  they  are  not  necessary  to  an 
understanding  of  the  opinion  of  the  Court. 

At  the  trial  term  the  parties  agreed  in  writing,  as  follows:. 
"It  is  agreed  that  this  cause  shall  be  tried  before  the  Court,^ 
without  a  jury,  upon  tlie  evidence  taken  and  returned  by 
Hon.  John  C.  King,  Referee,  upon  law  and  fact." 

Before  entering  upon  the  merits  of  the  action,  the  de- 
fendants moved  to  dismiss  the  action,  because  a  corporation 
styled  "The  Baltimore  Gold  and  Silver  Mining  and  Smelt- 
ing Company  of  Baltimore  City  (John  M.  Dennison,  Samuel 
Street,  John  M.  McElroy  and  Joseph  Wilkins)  were  not 
made  parties  thereto."  The  Court  **  denied  the  motion,  the 
failure  to  join  necessary  parties  being  a  ground  of  demurrer 
only,  and  the  defendants  excepted  thereto." 

At  the  trial  before  the  Court,  the  plaintiff  proposed  nu- 
merous issues  of  fact,  which  the  Court  rejected,  and  it  adopted 
the  following,  as  raised  by  the  pleadings,  which  were,  in  sub- 
stance, proposed  by  the  defendants,  and  responded  to  by  it 
on  the  trial  as  indicated  at  the  end  of  each  : 

1.  Is  plaintiff  company  indebted  to  defendant  company,, 
and  in  what  amount?    Answer.    "  No." 

2.  Is  the  deed  of  trust  of  April  27,  1882,  fraudulent  and 
void,  by  reason  of  its  having  been  procured  in  pursuance  of 
a  conspiracy  upon  the  part  of  Wilkins,  McElroy,  Street  and 
Dennison,  to  obtain  all  plaintiff's  valuable  property?    An- 
swer.    "  Yes." 

3.  Is  plaintiff  entitled  to  recover  of  this  defendant  any 
sum  of  money  in  consequence  of  the  sale  of  plaintiff's  stock 
to  Dennison  or  Wilkins  in  1871),  alleged  to  have  been  sold  in 
pursuance  of  said  conspiracy  to  defraud,  upon  the  part  of 
said  Wilkins,  McElroy,  Street  and  Dennison?  Answer.. 
"  Yes";  $18,000,  witli  interest  from  10th  January,  1881. 
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4.  Is  defendant  company  a  purchaser  of  said  property 
from  the  Baltimore  Company  of  "  Baltimore  City  "  for  value, 
and  without  notice  of  any  fraud  committed  in  the  procure- 
•ment  of  the  deed  of  trust?    Answer.    "  No." 

The  case  settled  upon  appeal  states  that,  "  upon  considera- 
tion, all  the  exceptions  (those  to  the  report  of  the  referee) 
were  overruled,  and  the  report  confirmed.  The  findings  of 
fact  of  the  Court  are  the  same  as  the  facts  found  by  the  refe- 
ree, as  appears  in  his  report. 

The  issues  were  tried  by  the  Judge,  jury  trial  having  been 

waived,  and  judgment  was  rendered  upon  the  confirmation 

-of  the  report  and  findings  of  fact  upon  response  to  issues. 

The  Court,  among  other  things,  adjudged  and  decreed, 
"that  all  of  defendant's  exceptions  be  overruled  upon  the 
findings  of  fact  by  the  referee,  the  same  being  adopted  as 
the  findings  of  the  Court.  Those  exceptions,  which  are  to 
the  effect  that  the  referee  has  exceeded  the  powers  granted 
him  in  respect  to  the  scope  of  the  reference,  are  overruled, 
because  the  whole  case  ia  now,  by  agreement,  submitted  to 
the  Court  for  trial  without  a  jury,  upon  the  evidence  taken 
before  the  referee.  The  plaintiff^'s  exception  is  also  over- 
ruled, upon  the  facts  found  by  the  referee  and  adopted  by 
the  Court." 

It  was  further  adjudged  and  decreed,  that  "the  deed  of 
trust  mentioned  is  fraudulent  and  void,  and  that  the  de- 
fendants, the  trustees  therein  named,  be  perpetually  enjoined 
against  executing  the  trusts  therein  provided ;  and  that  the 
plaintiff^  recover  from  the  defendant  corporation  the  sum  of 
eighteen  thousand  dollars,  with  interest  thereon  from  the 
tenth  day  of  January,  1881,  and  for  costs." 

From  this  judgment  both  the  plaintiff  and  defendant  ap- 
pealed to  this  Court. 

The  Court  refused  to  give  judgment  upon  the  facts  found 
AS  to  the  sale  of  the  shares  of  capital  stock  of  the  plaintiff 
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in  favor  of  the  lattter,  for  the  sum  of  seventy-iive  thousand 
dollars  and  interest  thereon,  and  this  it  assigns  as  error. 

The  defendants  assign  thirty-four  distinct  grounds  of 
error.  Twenty-five  of  these  have  reference  to  exceptions  Uy 
the  referee's  report,  in  various  aspects  of  it,  but,  for  reasons 
stated  in  the  opinion  of  the  Court,  these  need  not  be  re- 
{>eated ;  those  material  are  as  follows : 

"27th.  The  defendants  further  excepted  to  the  ruling  and' 
judgment  of  his  Honor,  because  he  failed  to  render  and  file 
a  statement  of  the  facts  found,  and  his  conclusions  of  law 
thereon,  separately. 

28th.  The  defendant  company  also  excepted  to  that  much 
of  the  judgment  as  orders  the  payment  of  interest  from  the 
10th  day  of  January,  1881,  as  under  no  circumstances  could 
any  principal  indebtedness  have  fallen  due  until  some  time 
thereafter. 

29th.  The  defendants  excepted  to  the  finding  in  response 
to  the  third  issue — 

First.  Upon  the  ground  that  by  reason  of  a  lack  of  state- 
ment of  his  Honor's  findings  of  facts  and  law  separately,  it 
cannot  be  ascertained  whether  such  response  was  predicated 
of  a  fraud  in  fact,  or  a  construction ;  and  if  the  latter,  be- 
cause there  is  no  evidence  of  any  constructive  fraud. 

Second.  Because  if  such  response  was  predicated  of  a  fraud 
in  fact,  the  finding  is  contrary  to  the  weight  of  the  testi- 
mony, and  is  erroneous. 

Third.  Because  if  his  Honor  did  not  intend  to  find  actual 
fraud  in  this  behalf,  even  if  there  was  evidence  of  construc- 
tive fraud,  the  same  is  not  alleged  in  the  complaint,  but  it 
is  framed  diverso  intuitu. 

31st.  The  defendants  excepted  to  the  judgment,  because  it 
fails  to  pass  upon  the  question  of  ratification  and  acquies- 
cence in  the  sale  of  the  stock  to  John  M.  Dennison. 

33d.  The  defendants  excepted  to  the  failure  of  the  Court 
to  pass  upon  the  various  exceptions  taken  by  them  to  the^ 
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.admissibility  of  evidence  before  the  referee,  as  well  as  for 
the  adoption  presumably  by  the  Court  «»f  the  rulings  of  the 
referee  in  this  behalf,  and  which  are  to  be  found  in  the  testi- 
mony and  exhibits,  all  of  which  form  a  part  of  this  state- 
ment," (fee. 

The  Court  states,  in  this  connection,  in  the  case  settled  on 
appeal,  as  follows : 

"But  no  objection  was  made,  upon  the  trial  of  the  action, 
to  the  admission  of  any  testimony  before  the  referee,  and  the 
presiding  Judge  was  not  called  upon  to  pass  upon  any  ex- 
ceptions to  evidence  admitted  by  tlie  referee." 

Mr.  Nicholas  P.  Bond,  (Slessrs.  Bobbins  &  Baper  and  U.  H. 
Pinnix,  filed  briefs,)  for  the  plaintiff, 

Messrs.  D.  G.  Fowle  and  Geo.  V.  Strong,  {Messrs.  Alexander 
^  Applegarth,  filed  briefs,)  for  the  defendants. 

Merrimox,  J  ,  (after  stating  the  case).  The  motion  to  dis- 
miss the  action,  upon  the  ground  that  certain  persons  named 
had  not  been  made  parties  to  it,  was  properly  disallowed.  If 
the  objection  had  been  a  valid  one,  taken  properly,  and  in 
apt  time,  it  came  too  late — just  before  entering  upon  the 
trial — to  be  insisted  upon  as  of  right.  The  statute  ( The  Code, 
=§§  239,  par.  4,  242,  243)  provides,  that  the  defendant  may 
demur,  when  it  appears,  upon  the  face  of  the  complaint, 
^'  that  there  is  a  defect  of  parties  plaintiff  or  defendant,"  and 
that  "  when  any  of  the  matters  enumerated  as  grounds  of 
demurrer  do  not  appear  on  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer,"  and  further,  that  if  the 
objection  shall  not  be  so  taken,  "the  defendant  shall  be 
deemed  to  have  waived  the  same,  excepting  only  the  objec- 
tion to  the  jurisdiction  of  the  Court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

The  objection  was  not  taken  by  demurrer  or  answer,  and  so 
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the  defendnuts  waived  their  right  to  take  it  at  all.  The  Court 
might,  for  good  cause  shown,  have  allowed  additional  neces- 
sary parties  to  be  made,  and  in  some  cases,  it  would,  ex  mero 
motu,  require  them  to  be  made,  but  it  seems  that  in  this  case 
it  properly,  as  we  shall  see,  did  not  deem  them  necessary. 
Lewis  V.  McNaity  65  N.  C,  63;  Durham  v.  Bosiicky  72  N.  C, 
353;  Bums  v.  Aahworthy  lb,,  496;  Finley  v.  HaycSy  81  N.  C, 
368;  Lunn  v.  Shermer,  93  N.  C,  164. 

The  objection  that  the  referee  exceeded  the  scope  of  his 
authority,  under  the  order  of  reference,  is  without  force.  If 
it  be  granted  that  he  did,  in  some  respects,  (and  we  do  not 
stop  to  see  that  this  is  so  or  not  so),  after  he  made  his  careful 
and  elaborate  report  of  the  large  volume  of  evidence  taken 
before  him,  and  his  findings  of  fact  arid  law,  and  the  de- 
fendants had  filed  numerous  exceptions  to  the  same,  it  was 
expressly  agreed  by  the  parties,  *'  that  this  cause  shall  be 
tried  before  tlie  Court,  without  a  jury,  upon  the  evidence 
taken  and  returned  by  Hon.  John  ('.  King,  Referee,  upon 
the  law  and  facts."  This  was  plainly  a  waiver  of  atrial  by 
jury,  as  allowed  by  the  statute  (7\he  Code,  §  415),  and  placed 
the  whole  case  before  the  Court  broadly  upon  its  whole 
merits.  Any  inquiry  as  to  the  scope  of  the  order  of  refer- 
ence could  not  therefore  serve  any  useful  purpose.  It  was 
the  province  of  the  Court  to  exclude  from  its  consideration  of 
the  case,  in  any  aspect  of  it,  every  thing  immaterial  and  im- 
proper, and,  in  the  absence  of  objection,  it  must  be  taken 
that  it  did  so. 

The  assignment  of  error,  in  that  the  Court  failed  to  pass 
upon  numerous  exceptions  to  the  admission  of  evidence  ob- 
jected to,  and  the  refusal  to  admit  other  evidence  offered  by 
the  defendants  before  the  referee,  cannot  be  sustained.  It 
was  agreed  by  the  parties  that  the  Court  should  try  the  case 
"upon  the  evidence  taken  and  returned  by"  the  referee. 
There  was  no  reservation  in  respect  to  it — the  Court  was  to 
receive  and  consider  it  as  it  was  "  taken  and  returned."    Be- 
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sideSy  such  exceptions  were  not  insisted  upon  on  the  trial, 
nor  wa§  the  Court  requested  by  the  defendants  to  pass  upon 
thenck.  If  they  intended  to  insist  upon  them,  they  should 
have  reserved  the  right  in  the  stipulation  to  do  so— at  all 
events,  in  fairness  they  should  have  requested  the  Court  to 
decide  the  questions  raised  by  them.  It  seems  to  us  clear 
that  they  intended  to  waive  them,  and  it  must  be  held  that 
they  did  so.     It  would  savor  of  trifling,  to  do  otherwise. 

It  is  further  assigned  as  error,  that  the  Court "  failed  to  rea- 
der and  flle  a  statement  of  facts  found,  and  his  conclusions 
of  law  thereon,  separately."  The  statute  (T/t6  Codcy  §417,) 
provides,  that  "  upon  the  trial  of  a  question  of  fact  by  the 
Court,  its  decision  shall  be  given  in  writing,  and  shall  con- 
tain a  statement  of  the  fads  found  and  the  conclusions  of  law 
separately,''  &c.,  so  that  it  may  be  seen  to  what  statement  of 
facts,  and  how,  the  Court  applied  tlie  law  applicable  arising 
upon  them.  The  pu  rpose  is  to  have  the  facts  of  the  case  and  the 
law%  as  applied,  appear  permanently,  to  the  end  that  any 
proper  motion  or  steps  may  be  taken  in  the  action  to  correct 
errors  or  irregularities,  and  likewise  so  that  errors  may  be  cor- 
rected here,  in  case  the  same  shall  be  assigned  and  appeal 
taken  to  this  Court.  Clegg  v.  Soapdone  Company,  66  N.  C^ 
391 ;  Foushee  v.  Pattershall,  67  N.  C,  453 ;  Straus  v.  Bearddey, 
79  N.  C,  59 ;  Chastain  v.  Coward,  lb,,  543. 

The  case  settled  on  appeal  states  that  the  Court  found  the 
facts,  and  it  appears  that  it  did,  and  much  in  detail,  from 
the  evidence  taken  and  returned  by  the  referee,  which,  by 
agreement,  as  we  have  seen,  was  the  evidence  in  the  case. 
It  is  true  the  Court  says  that  it  found  the  facts  as  the  referee 
found  them,  and  adopted  his  findings  as  those  of  the  Court 
There  is  no  reason  why  this  might  not  be  done.  It  was  only 
important  and  necessary  that  the  Court  should  find  and  state 
the  facts  and  its  conclusions  of  law  arising  upon  them,  so 
that  the  whole  might  be  distinctly  seen.  The  material  facts 
are  found  and  stated — not  very  formally — and  the  conda- 
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sions  of  law  are  stated  with  such  distinctness  as  plainly  to 
be  seen.  In  addition  to  the  general  findings  of  fact,  dis- 
tinct issues  of  fact  were  drawn  up,  and  the  Court  responded 
to  them  severally.  These  issues,  and  the  responses  to  them, 
were  not  inconsistent  with  the  facts  as  found  and  stated,  but 
in  harmony  with  them,  and  though  somewhat  irregular  and 
unusual,  we  cannot  see  that  any  harm  grew  or  could  grow 
out  of  them,  to  the  prejudice  of  the  parties.  They  served^ 
and  it  seems  they  were  intended,  to  give  the  leading  con- 
stituent facts  greater  point  and  distinctness.  The  defendant 
cannot  be  heard  to  complain  that  such  issues  were  acted 
upon,  because  they  consented  to  and  proposed  them.  We 
are  of  opinion,  therefore,  that  the  findings  of  fact  and  the 
conclusions  of  law  appear  with  sufficient  distinctness  to  serve 
every  just  and  useful  purpose,  and  substantially  as  the 
statute  requires  in  such  cases. 

It  is  unnecessary  to  consider  the  numerous  exceptions  to 
the  order  of  the  Court  overruling  the  defendant's  exceptions 
to  the  report  of  the  referee,  because  under  and  in  pursuance 
of  the  stipulation  waiving  a  trial  by  jury,  the  whole  case, 
upon  its  merits,  was  before  the  Court,  to  be  tried  by  it  in  all 
respects  according  to  law.     Accordingly  it  found  the  facts, 
and  applied  the  law  just  as  if  there  had  been  no  reference 
and  no  report  made  by  the  referee.     This  appears  from  the 
record — the  findings  of  the  facts,  the  rulings,  orders  and  final 
judgment  of  the  Court,  and,  as  well,  the  nature  of  the  mat- 
ter.    No  doubt  the  report  facilitated  the  labors  and  action  of 
the  Court,  but  it  was  not  bound  or  governed,  so  far  as  appears, 
by  anything  contained  in  it  as  such  report.     It  cannot  be 
taken  that  the  Court  adopted  the  findings  of  facts  by  the  referee 
without  examination  itself — it  was  its  dutv  to  scrutinize  and 
consider  the  evidence,  and  to  find  the  facts  itself;  and,  the 
presumption  is,  it  did  so.     That  it  found  them  to  be  just  as 
the  referee  found  them,  is  no  valid  objection ;  indeed,  it  goes. 
to  show  the  more  strongly  that  the  findings  were  correct. 
30 
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The  defendant's  twenty-ninth  exception,  which  applies  to 
the  third  issue  submitted  to  the  Court,  and  its  response  to 
the  same  seem  to  us  to  be  entire!}' groundless.  The  plead- 
ings and  the  findings  of  fact  suggest  and  give  point  to  this 
third  issue,  and  the  issue  itself,  by  its  terms  and  purpose, 
plainly  implies  an  inquiry  as  to  positive  fraud.  The  "con- 
spiracy," referred  to,  is  alleged,  in  the  complaint,  to  be  a  com- 
bination to  cheat  and  defraud  the  plaintiff,  and  the  sale  is 
alleged  to  have  been  a  positively  fraudulent  transaction, 
and  this  is  denied  in  the  answer,  thus  raising  the  issue. 

Moreover,  the  general  findings  of  the  facts  sufficiently 
raised  any  questions  as  to  constructive  fraud,  and  if  the 
issue  had  reference  to  that,  then  it  was  nugatory.  Besides, 
there  was  evidence  and  facts  found,  from  which  the  Court 
might  find  positive  fraud.  It  is  very  certain  that  it  did  so 
in  response  to  the  issue. 

Nor  is  the  assignment  of  error,  that  the  Court  failed  "to 
pass  upon  the  questions  of  ratification  and  acquiescence  in 
the  sale  of  the  stock  to  John  M.  Dennison,"  well  founded. 
The  defendants  did  not  tender  any  issue,  or  request  the  Court 
to  make  any  special  finding  in  that  respect.  They  might  have 
done  so  in  apt  time;  as  they  did  not,  the  omission  was  not 
error,  of  which  he  could  complain  after  judgment.  Kidder 
v.  Mcllheany,  81  N.  C,  132 ;  OaHis  v.  Cash,  84  N.  C,  42; 
Bryant  v.  Fisher,  85  N.  C,  69 ;  Simmons  v.  Mann,  92  N.  C, 
12;  and  cases  there  cited. 

Besides,  the  defendant  corporation  had  opportunity,  and 
probably  availed  itself  of  it,  to  insist  upon  such  alleged  rat- 
ification and  acquiescence,  on  the  trial  of  the  first  issue  sub- 
mitted. 

The  learned  counsel  of  the  defendant,  on  the  argument, 
laid  much  stress  upon  the  suggested  necessity  of  having 
Dennison,  Street,  McElroy  and  Wilkins  before  the  Court, 
as  parties.  They  were  not  necessary  parties — they  were 
simply  officers  and  agents  of  the  plaintiff  and  the  Maryland 
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corporation,  and  no  relief  is  asked  as  to  them.  It  appears 
that  Wilkius  was,  at  first,  made  a  party,  and  answered,  but 
afterwards,  b}^  consent,  the  action  was  abandoned  as  to  him. 
These  persons  might  have  been  examined,  as  witnesses  for 
the  plaintiff,  or  defendants;  some,  if  not  all  of  them,  indeed, 
were  examined  for  the  defendants. 

It  was  insisted,  particularly,  that  the  Maryland  corpora- 
tion was  a  necessary  party,  as  it  was  alleged  in  the  com- 
plaint, and  the  whole  pleadings  and  the  evidence  went  to 
show,  that  the  deed  of  trust  in  question  was  made  to  secure 
a  large  debt,  therein  specified,  duo  from  the  plaintiff  to  it, 
and  also  that  it  fraudulently  got  the  shares  of  the  capital 
stock  mentioned,  sold  the  same,  and  realized  therefor  the 
sum  of  ninety  thousand  dollars,  &c.  As  to  the  deed  of 
trust,  the  trustees  therein,  having  the  legal  title  to  the  land, 
are  parties  defendant,  and  make  defence,  and,  in  a  measure 
and  in  an  important  sense,  represent  the  cestui  que  trust. 
This  corporation  is  a  non-resident,  and  not  within  the  juris- 
diction of  the  Court.  Besides,  it  appears  that  its  stockholders 
have  dissolved  and  abandoned  it,  as  far  as  they  could  do  so, 
without  a  formal  surrender  of  its  charter — that  it  has  as- 
signed all  of  its  property,  rights,  credits  and  effects  of  every 
kind  whatsoever,  to  the  defendant  corporation,  and  has, 
as  far  as  it  could,  merged  itself  in  the  defendant  corporation, 
which  latter  has  assumed  to  represent  it,  and  likewise  all  its 
liabilities.  This  fully  appears  from  the  deed  of  assign- 
ment, which  the  answer  of  the  defendant  corporation  admits, 
and  the  answer  so,  in  effect,  declares.  The  defendants  trus- 
tees admit  the  facts  so  to  be,  and  they  say  in  their  answer, 
that  they  have  recognized  the  rights  of  their  co-defendant 
corporation,  and  have  agreed  with  it,  and  intend,  unless 
prevented,  to  execute  the  trust  in  its  favor  and  for  its  benefit. 
Moreover,  it  appears  that  the  stockholders  of  the  defendant 
corporation  are  mainly,  if  not  altogether,  the  stockholders 
of  the  Maryland  corporation,  and  their  stock  in  the  latter 
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corporation  was  transferred  to  and  became  the  stock  of  the 
defendant  corporation.  All  this,  in  effect,  appears  from  the 
answers  of  the  defendant,  and  from  the  findings  of  fact,  so 
that,  so  far  as  the  defendants  is  concerned  in  this  action, 
the  defendant  corporation  represents  and  must  be  treated  as 
the  Maryland  corporation.  It  has  all  the  latter's  property, 
has  assumed  all  its  liabilities,  and  has  agreed  and  assumed 
to  stand  in  its  place  and  stead,  and  it  must  be  treated  as  so 
doing,  for  the  purpose  of  the  action.  All  the  parties  thereto, 
necessary  to  a  determination  of  the  action,  are  before  the 
CJourt. 

The  thirty-first  exception,  as  to  the  time  for  which  in- 
terest is  allowed  in  the  judgment,  must  be  sustained.  The 
plaintiff^  recovers  money  realized  for  the  stock  sold  by  the 
Maryland  corporation.  When  it  received  the  money,  does 
not  appear,  but  it  certainly,  as  appears,  did  not  get  or  have  it 
on  the  10th  of  January,  1881,  but  after  that  time.  It  cer- 
tainly had  it  before  the  time  it  executed  the  deed  of  assign- 
ment to  the  defendant  corporation,  which  was  the  31st  day 
of  September,  1883.  The  judgment  must,  therefore,  be  so 
amended  as  to  allow  interest  on  the  principal  sum  of  money 
from  that  date,  and  the  whole  judgment,  so  amended, 
aflBrmed.  To  that  end,  let  this  opinion  be  certified  to  the 
Superior  Court. 

Modified  and  aflfirmed. 
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I.  Y.  and  K  BAIRD,  Adm'rs  of  W.  R.  Baird»  v.  W.  T.  REYNOLDS, 

Adm'r  of  Daniel  Reynolds.* 

Questions  of  fa4i  for  the  Court  and  for  the  Jury — Evidence — 
Statute  of  Limitations — Presumptions — Seal 

1.  Whether  a  scroll  affixed  to  a  bond  is  a  seal,  is  a  question  of  law  for 
the  Court;  but  whether  there  was  a  scroll,  and  whether  the  obli- 
gor placed  it  there,  or  adopted  it  as  his  seal,  are  questions  of  fact 
for  the  jury. 

S.  The  period  elapsing  between  the  death  of  the  maker  of  a  bond  and 
the  qualification  of  his  personal  representative,  must  be  excluded 
in  computing  the  time  when  the  statute  of  presumptions  is  relied 
upon  as  a  defence;  but  the  rule  is  different  with  respect  to  the 
time  elapsing  between  the  death  of  the  payee  and  the  appoint- 
ment of  his  administrator. 

Civil  action,  tried  before  MacRae,  /.,  at  March  Term, 
1888,  of  Buncombe  Superior  CJourt. 

The  plaiDtiff  sought  to  recover  the  balance  alleged  to  be 
due  upon  a  note,  under  seal,  made  by  the  defendant's  intes- 
tate to  J.  S.  T.  Baird  in  1863,  for  $1,500,  which  was  assigned 
to  plaintiff's  intestate. 

Defendant  denied  all  the  allegations  of  the  complaint, 
pleaded  counter-claims,  scale  of  Confederate  currency,  "  that 
more  than  ten  years  have  elapsed  since  the  plaintiff's  alleged 
cause  of  action  accrued,  and  before  the  commencement  of 
this  action,  and  the  same  is  barred  by  the  statute  of  limita- 
tions in  such  case  provided." 

And  the  same  as  to  three  years. 

This  action  was  begun  on  the  5th  of  January,  1880. 

The  plaintiff  offered  a  paper,  much  mutilated  and  worn, 
and  in  several  pieces. 

W.  E.  Weaver,  a  witness  for  plaintiff,  testified  that  he 
knew  the  handwriting  of  Dan'l  Reynolds.    The  writing  was 
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very  dim,  but  he  thought  that  it  was  Dan'l  Reynolds'  signa- 
ture. His  best  impression  was,  that  he  had  seen  the  note 
before ;  that  it  was,  at  that  time,  all  in  one  piece,  and  he 
recognized  the  credit  endorsed  as  in  W.  R.  Baird's  hand- 
writing. 

This  witness  further  testified,  that  in  1877  or  1878,  he  saw 
Dan'l  Reynolds,  a  short  time  previous  to  his  death,  and  men- 
tioned to  him  something  about  his  indebtedness  to  VV.  R. 
Baird,  but  witness  does  not  know  that  he  mentioned  this 
note. 

Danl  Reynolds  replied,  it  was  true  Uncle  Billy  (meaning 
W.  R.  Baird)  did  claim  that  he  owed  him  something,  but  if 
J.  S.  T.  Baird  would  come  forward  and  do  what  was  right, 
he  (Reynolds)  would  not  owe  him  a  cent. 

It  was  in  evidence  that  W.  R.  Baird  died  November,  1883, 
and  the  plaintiffs  qualified  as  his  administrators  January 
Ist,  1884;  that  Dan'l  Reynolds  died  January  21st,  1878,  and 
the  defendant  qualified  as  his  administrator  April  2d,  1878; 
and  that  the  note  was  dated  in  1863,  with  a  credit  endorsed 
November  1st,  1863,  of  $1,100. 

Dr.  Reagan  testified  for  the  plaintiffs,  that  during  the  war 
he  had  possession  of  W.  R.  Baird's  papers,  and  that  among 
them  "  there  was  a  note  given  by  Dan'l  Reynolds  to  J.  S.  T. 
Baird  for  $1,500,  and  that  this  part  (meaning  that  piece  of 
the  paper  produced)  looks  exactly  like  it ;  that  it  was  all  in 
one  piece  then,  the  balance,  or  other  pieces,  is  so  dim  that 
witness  cannot  swear  to  it.  Witness  does  not  recollect  the 
endorsement,  but  he  knows  that  the  note  was  transferred  to 
W.  R.  Baird. 

Much  testimony  was  offered  by  the  defendant,  in  support 
of  his  counter-claim,  but  it,  and  the  issues  relating  thereto, 
are  immaterial  for  the  purpose  of  this  appeal.  Dr.  Reagan 
was  recalled  for  the  plaintiff's,  and  testified,  "  that  he  was 
pretty  well  satisfied  that  the  note  was  under  seal." 

The  plaintiffs  asked  the  presiding  Judge  to  inspect  the 
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paper  offered,  and  declare  whether  there  was  a  seal  affixed 
to  the  signature  of  the  maker. 

The  Judge  examined  the  note,  and  stated  that  he  could 
not  determine,  by  inspection,  whether  there  was  a  seal  or  not, 
and  left  it  to  the  jury,  as  a  question  of  fact,  to  determine. 
Plaintiffs  excepted. 

W.  E.  Weaver  was  recalled  by  the  plaintiff,  and  testified, 
that  upon  examination  of  the  note  there  seemed  to  be  a  seal 
there,  with  the  name  written  over  it. 

The  issues  material  to  this  appeal  were: 

1.  Is  the  defendant  indebted  to  the  plaintiffs  as  alleged  in 
the  complaint?    If  so,  in  what  amount? 

2.  Is  said  indebtedness  barred  by  the  statute  of  limita- 
tions? 

The  plaintiffs,  on  the  trial,  insisted  that  the  evidence  of 
W.  E.  Weaver,  as  to  the  declaration  of  Dan'l  Reynolds  a 
short  time  before  his  death,  was  some  evidence  to  go  to  the 
jury,  to  rebut  the  statutory  presumption  of  payment  of  said 
note ;  and  further,  that  the  time  between  the  death  of  de- 
fendant':} intestate  and  the  appointment  of  defendant  as  his  ad- 
ministrator, should  be  excluded  in  counting  the  time  during 
which  the  statute  of  presumption  was  running,  and  that  the 
time  between  the  death  of  plaintiff  and  the  appointment  of 
his  administrators,  siiould  be  excluded  in  counting  said  time. 

The  Judge  instructed  the  jury: 

"  I  am  unable  to  decide  by.  inspection  whether  there  is  a 
seal  to  that  note  or  not.  If  you  have  been  satisfied  that 
the  paper  presented  is  a  note  made  by  Dan'l  Reynolds  to 
J.  S.  T.  Baird,  you  must  ascertain  whether  there  is  a  seaL 
If  there  is  a  seal,  you  will  respond  to  the  first  issue,  No ;  for 
upon  the  testimony  the  presumption  of  payment  has  arisen. 
Plaintiffs  excepted. 

If  there  is  no  seal,  you  must  find  that  it  is  barred  by  the 
statute  of  limitations." 
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The  jury  responded  to  the  first  issue,  No,  and  to  the  last 
issue,  Yes. 

Judgment  was  rendered  in  favor  of  the  defendant,  and 
plaintiffs  appealed. 

Mr.  W.  W  Jones,  for  the  plaintifis.    / 
Mr.  G  A  Moore,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  1.  The  first  question 
presented  is:  Was  there  error  in  leaving  it  to  the  jury  to  say 
whether  there  was  a  seal  or  not? 

In  Yarborough  v.  Monday,  3  Dev.,  420,  there  were  two  sig- 
natures to  a  contract  and  one  seal,  and  the  question  was, 
whether  both  parties  adopted  one  and  the  same  seal. 

It  was  said :  "  Whether  the  scroll  affixed  was  in  this  State 
a  seal,  certainly  was  a  question  of  law,  to  be  determined  by 
the  Court,  but  whether  the  defendant  placed  it  there,  or 
adopted  it  as  his  seal,  if  placed  there  by  the  plaintiff  or  any 
other  person,  were  questions  for  the  jury." 

The  same  was  held  in  Pickens  v.  Rymer,  90  N.  C,  282.  If 
there  was  a  scroll,  the  Court  should  have  determined  whether 
it  was  a  seal  or  not;  but  whether  there  was  a  scroll  or  seal 
on  the  paper,  was  a  question  of  fact,  and  in  the  worn  and  mu- 
tilated condition  of  the  paper  that  could  not  easily  be  deter- 
mined by  inspection,  and  there  was  some  evidence  in  rela- 
tion to  it,  and  the  fair  construction  of  his  Honor's  charge, 
when  he  told  the  jury,  "  You  must  ascertain  whether  there  is 
a  seal,"  is,  you  must  ascertain  the  fact  whether  there  was  a 
scroll  or  seal  attached  to  the  name;  an«I  in  this  view  we 
think  there  was  no  error. 

2.  Whether  the  testimony  of  Weaver  as  to  the  declara- 
tion of  Reynolds  was  of  much  or  little  weight,  it  went  to 
the  jury  for  what  it  was  worth,  and  without  objection,  and 
presents  no  question  for  our  review. 

3.  Should  the  time  between  the  death  of  the  defendant's 
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intestate  and  the  appointment  of  the  defendant  as  his  ad- 
ministrator, be  excluded  in  computing  the  time  in  which 
the  statute  of  presumptions  was  running? 

The  question  has  been  several  times  before  this  Pourt.  It 
was  presented  and  discussed  in  YWicr  v.  Baker y  94  N.  C, 
162,  but  not  decided,  as  the  case  was  disposed  of  on  another 
ground,  but  it  was  directly  before  the  Court  at  the  same 
term  in  Long  v.  Qegg,  94  N.  C,  763.  It  was  there  held  by 
the  Court,  after  a  very  full  and  deliberate  consideration, 
that  the  time  during  which  there  was  no  administration, 
must  be  excluded  in  the  computation  of  the  time.  We 
content  ourselves  with  referring  to  that  case  and  the  au- 
thorities there  cited,  as  setting  the  question  at  rest  in  this 
State. 

4.  Should  the  time  between  the  death  of  the  plaintiff's 
intestate  and  the  appointment  of  his  administrators  be  ex- 
cluded? 

In  HaU  V.  Oibbs,  87  N.  C,  4,  the  Court  said,  that  the  death  of 
the  plaintiff's  intestate  would  not  obstruct  the  running  of  the 
statute,  and  this  we  also  take  to  be  settled  in  this  State.  In 
explaining  what,  at  first  view,  seems  to  be  a  want  of  har- 
mony between  Hall  v.  OibbSy  and  Long  v.  Cleggt  the  Chief 
Justice  said :  "  The  same  remissness  in  not  suing  out  letters 
of  administration  by  those  entitled  to  the  personal  estate, 
may  stand  as  rebutting  evidence  upon  somewhat  the  same 
ground  as  the  remissness  of  the  creditor  in  not  asserting  his 
demand  by  action,  and  hence  the  explanatory  inference  is 
drawn,  that  the  debt  has  been  discharged.  But  the  case  is 
different  where  the  debtor  remains  the  whole  time  accessible 
to  process,  and  none  is  sued  out  to  enforce  his  liabilitj'.  The 
distinction  in  the  cases  may  be  maintained  upon  the  princi- 
ple that  there  can  be  no  forbearance,  the  admitted  founda- 
tion of  the  presumption,  when  there  is  no  one  to  forbear." 

The  time  between  the  20th  of  May,  1861,  and  January 
1st,  1870,  is  not  to  be  counted,  and  the  time  during  which 
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there  was  no  administration  on  the  estate  of  defendant's 
intestate  is  not  to  be  counted.  There  was  evidence  tending 
to  show  that  he  died  on  the  21st  of  January,  1878,  and  that 
administration  on  his  estate  was  taken  out  on  the  2d  of 
April,  1878,  and  this  action  was  commenced  on  the  5th  of 
January.  1880. 

There  was  error  in  charging  the  jury,  that  if  there  was  a 
seal,  "upon  the  testimony,  the  presumption  of  payment  has 
arisen." 

The  plaintiff  is  entitled  to  a  new  trial. 

Error. 


MARY  F.  ANDERSON  v.  G.  W.  LOGAN  and  CARTER  BURNETT. 

Deed — Probate — Registration — Evidence — Handwriting 

1.  No  legal  estate  in  lands  will  pass  until  the  deed  of  conveyance  has 

been  duly  proved  and  registered. 

2.  Where  it  appears  that  the  evidence  upon  which  the  probate  was 

taken,  is  essentially  defective,  a  registration  thereon  is  void. 

8.  It  is  not  now  necessary  that  the  witnesses  to  prove  the  signatures  of 
dead  or  non-resident  witnesses  to,  or  makers  of,  a  deed,  shall 
state  the  grounds  upon  which  their  opinion  of  the  genuineness  of 
the  signatures  is  formed;  but  it  is  necessary  that  they  shall  depose 
that  thuy  are  well  acquainted  with  the  handwriting  of  the  sub- 
scribing persons,  and  that  their  signatures  are  genuine. 

This  is  a  civil  a(  tion,  and  was  tried  before  MacRae,  J.,  at 
Fall  Term,  1887,  of  Rutherford  Superior  Court. 

The  plaintiffs,  in  the  necessary  deduction  of  title  to  land, 
claimed  in  the  action,  and  denied  by  the  defendants,  offered 
in  evidence  upon  the  trial  before  the  jury  a  deed,  purporting 
to  have  been  executed  by  Vaney  McBee,  D.  Reinhart  and  R. 
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G.  Twitty — the  latter  as  executor  of  Joseph  Bowen — to  Mil- 
dren  Bowen,  with  Jacob  Michael  and  B.  F.  Logan  as  attest- 
ing witnesses,  conveying  the  lot,  and  which  had  been  regis- 
tered upon  the  following  certificate  of  probate : 


STATE  OF  NORTH  CAROLINA 
Rutherford  County 


'*■} 


This  the  19th  day  of  March,  1868,  came  before  me»  W.  M^ 
Shipp,  one  of  the  Judges  of  the  Superior  Court  of  Law  and 
Equity,  A.  G.  Logan,  who  swore  that  he  was  well  acquainted 
with  the  handwriting  of  Jacob  Michael  and  B.  F.  Logan,  the 
subscribing  witnesses  to  the  within  deed,  having  frequently 
seen  each  of  the  witnesses;  that  Jacob  Michael  is  dead,  and 
B.  F.  Logan  has  been  a  non-resident  of  the  State  for  many 
years.    Let  this  deed  and  certificate  be  registered. 

W.  M.  Shipp,  J.  S,  C\  L.  and  Equity, 

The  defendants  objected  to  the  admission  of  the  deed,  on. 
the  ground  of  an  insufficient  proof  of  execution,  not  war- 
ranting registration.  The  objection  was  overruled,  the  deed 
received  and  read  in  evidence,  and  exception  taken  thereto.. 

Mr,  J.  C,  L,  Harris,  for  the  plaintiff. 
Mr,  D.  G.  FowUy  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).    The  correctness  of 
this  ruling  alone  need  be  considered  in  disposing  of  thq  de- 
fendants' appeal  from  the  final  judgment  rendered  for  the- 
plaintiff. 

A  deed  cannot  be  used  to  support  title  to  land  until  it  is- 
proved  and  registered,  and  only  when  this  is  done  does  the 
legal  estate  pass.  This  has  been  repeatedly  ruled.  Hare  v. 
Jemigan,  76  N.  C,  471 ;  Tripktt  v.  Witherspoon,  74  N.  C,  475  « 
Rollins  V.  Henry,  78  N.  C,  342. 

In  Carrier  v.  Hamptun,  11  Ired.,  307,  it  was  held,  that  proof 
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of  the  death  of  the  subscribing  witness,  and  that  the  signa- 
ture is  in  his  handwriting,  was  insufficient,  in  not  stating 
•on  what  ground  his  opinion  was  formed,  nor  by  what  means 
a  knowledge  of  the  deceased's  handwriting  had  been  ac- 
•quired.  This  was  overruled  in  Barvrick  v.  Wood,  3  Jones,  306, 
and  it  was  declared  to  be  sufficient  if  the  probate  shows  that 
ihe  witness  declared,  in  general  terms,  that,  he  was  "  well  ac- 
quainted with  the  handwriting/'  without  showing  how  this 
knowledge  was  obtained ;  and  this  ruling  is  followed  in  Davis 
V.  Higgins,  91  N.  C,  382. 

Where  the  evidence  upon  which  the  probate  is  adjudged 
is  set  out,  and  it  appears  to  be  essentially  defective,  the  r^- 
istration  is  void  as  such.     HowdL  v.  Ray,  92  N.  C,  510. 

Now,  it  is  manifest  that  there  has  been  not  merely  an  in- 
-sufficient  probate,  but  no  probate  ai  all,  of  the  signature  of 
the  subscribing  witnesses,  an  indispensable  prerequisite. 

The  witness  proves  his  competency  to  testify  to  the  genu- 
ineness of  the  signatures,  and  bj*^  supplying  the  evident 
^ellipsis  "write,"  after  the  words,  ^* having  frequently  seen 
^ach  of  the  witnesses,"  the  means  by  which  he  became  quali- 
fied so  to  testify,  but  he  does  not  testify  at  all  to  the  fact 
that  the  signatures  to  the  deed  are  in  the  handwriting  of  the 
parties. 

There  is,  therefore,  a  total  failure  to  prove  the  execution  of 
the  deed,  and  the  registration  was  unauthorized  and  void, 
and  the  admission  of  the  deed  as  evidence  is  error. 

The  judgment  must  therefore  be  reversed,  and  a  venire  de 
novo  awarded. 

Error. 
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DAVID  HARMON  et  al.  v.  J.  F.  HERNDON,  Adm'r  of  J.  F.  Fall,  et  al. 

Appeal —  Undertdkinff — Pi^esiimption. 

1.  Nothing  to  the  contrary  appearing,  it  will  be  presumed  that  an  un- 

dertaking on  appeal  was  filed  at  the  date  of  the  justification.    It 
is,  however,  competent  to  show  that  it  was  filed  at  another  time. 

2.  The  failure  to  .give  an  undertaking  on  appeal  within  the  prescribed 

time,  is  not  such  an  irregularity  as  contemplated  by  the  statute, 
Laws  1887,  Ch.  121 

At  the  Fall  Term,  1886,  of  the  Superior  Court  of  the 
County  of  Cleveland,  held  in  the  month  of  October,  of  that 
year,  Graves,  J.,  presitling,  the  plaintiffs,  appellees,  obtained 
judgment  in  that  Court  against  the  defendants,  from  which 
the  latter  appealed  to  this  Court. 

The  Court  made  on  the  minutes  of  its  proceedings  in  the 
case,  this  entry:  "Defendants  allowed  thirty  days  to  tender 
case  and  file  appeal  bond."  The  undertaking  on  appeal  is 
filed  without  date,  except  that  it  was  justified — just  under  it 
on  the  same  paper— on  the  7th  day  of  February,  1887. 

When  the  appeal  was  called  for  argument,  the  appellees 
moved  to  dismiss  it,  upon  the  ground  that  the  undertaking 
on  appeal  was  not  filed  within  the  time  allowed  by  law,  nor 
within  the  time  allowed  by  the  Court. 

Mr,  Piatt  D,  Walker,  for  the  plaintiflFs. 
Mr.  W.  P.  Bynum,  for  the  defendants. 

Merrimon,  J.  We  are  constrained  to  allow  the  motion. 
It  must  be  taken,  nothing  to  the  contrary  appearing,  that 
the  undertaking  on  appeal  was  filed  on  the  day  it  was  justi- 
fied, and  this  was  quite  three  months  next  after  the  lapse  of 
the  time  within  which  the  Court  directed  that  it  might  be  filed. 
It  was  held  in  Boyden  v.  Williams,  92  N.  C,  546,  that  if  the 
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undertaking  on  appeal  is  without  date,  and  the  justification 
thereof  has  a  date,  the  latter  date  must  be  taken  as  the  date  of 
ihe  filing  thereof.  The  appellants  might,  however,  have 
dAown  that  the  undertaking  was,  in  fact,  filed  within  the 
time  allowed  by  the  Court.  They  did  not  oflFer  to  do  so,  and 
the  inference  is  they  could  not. 

This  case  does  not  come  within  the  statute  (Acts  1887,  eh. 
121,  §  1).  The  failure  to  give  the  undertaking  on  appeal  is 
not  an  "  irregularity "  within  the  meaning  of  that  statute. 
Bcnum  v.  Fox,  98  N.  C,  396. 

The  appellees  are  entitled  to  have  their  motion  allowed. 

Appeal  dismissed. 


L.  D.  GARRISON  and  wife  v.  CAROLINE  COX  et  al. 

JPartition — Sale  of  Land  for  Assets — Parties — Joinder  of  Ao- 
lions — Special  Proceedings — Administration. 

1.  In  a  special  proceeding  for  partition,  it  is  erroneous  to  permit  the 
personal  representative  of  the  ancestor  of  the  tenants  in  common 
to  interplead  and  apply  for  a  license  to  sell  the  lands  for  assets. 

:2,  The  same  principle  which  forbids  the  improper  joinder  of  causes  in 
civil  actions,  applies  to  special  proceedings. 

.8.  Where  it  appears  to  the  Court  in  a  proceeding  for  partition,  that  it 
may  become  necessary  to  sell  the  lands  for  assets,  it  should  stay 
the  partition  until  the  personal  representative  can  have  reasonable 
opportunity  to  apply  for  a  license. 

This  is  a  special  proceeding,  heard  before  Boykin,  /., 
mpon  appeal  from  the  Clerk  of  Burke  Superior  Court,  at 
^Chambers,  on  the  Fall  Circuit  of  1887. 

The  plaintiffs,  husband  and  wife,  brought  this  special 
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proceeding  to  obtain  partition  of  the  land  specified  in  the 
petition.  They  allege  therein  that  Wesley  Cox  died  intes- 
tate on  the  16th  of  September,  1883,  in  the  County  of  Burke, 
leaving  the/sme  plaintiff  and  the  defendants  surviving  him, 
as  his  only  heirs  at  law,  and  that  the  land  mentioned  de- 
scended to  them  from  their  said  ancestor  as  tenants  in  com- 
mon, subject  to  the  dower  of  the  surviving  widow  of  the 
said  intestate,  &c. 

The  defendants  admit  some  of  the  material  allegations  of 
the  complaint  and  deny  others;  and  allege  that  at  the  time 
of  the  death  of  their  ancestor,  he  owed  numerous  debts  for 
considerable  amounts,  which  have  not  been  paid,  and  par- 
ticularly, the  defendant  Julius  A.  Cox,  alleges  that  he  is  the 
administrator  of  the  intestate — his  father — that  the  estate  is 
largely  indebted — that  there  are  no  personal  assets  to  pay 
these  debts — that  there  is  no  real  estate  of  his  intestate, 
except  that  mentioned,  and  that  it  is  necessary  to  sell  the 
same,  to  make  assets  to  pay  debts,  &c. 

The  following  is  a  copy  of  so  much  of  the  case  stated  on 
appeal,  as  need  be  set  forth  here:  "The  Clerk,  upon  mo- 
tion, made  the  administrator  of  Wesley  Cox  a  party  defend- 
ant to  the  proceeding,  and,  upon  his  filing  answer,  ordered 
a  sale  of  the  land  for  assets,  instead  of  for  partition,  as  prayed 
ID  the  petition.  Plaintiffs  excepted  to  the  said  administra- 
tor being  made  a  party,  and  to  the  order  of  sale  for  assets, 
and,  upon  appeal,  Judge  Avery  reversed  the  order  or  judg- 
ment of  the  Clerk,  and  ordered  an  account  to  be  taken,  to 
which  plaintiffs  excepted.  And  the  account  having  been 
taken,  and  the  case  coming  on  again  to  be  heard  before  the 
Clerk,  the  plaintiffs  again  insiste<i  that  the  administrator  of 
Wesley  Cox  was  not  a  necessary  or  proper  party,  and  that 
the  land  be  sold  for  partition.  The  Clerk  having  ordered  a 
sale  of  the  land  for  assets,  plaintiffs  appealed,  and  thereupon 
his  Honor,  Boykin,  J.,  having  heard  said  case,  and  being  of 
opinion  that  the  administrator  of  Wesley  Cox  was  not  a 
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necessary  or  proper  party  to  this  proceeding,  and  that  there 
was,  therefore,  error  in  the  order  of  the  Clerk,  reversed  the 
same,  and  gave  judgment  that  said  administrator  be  notified 
to  proceed  no  further  in  making  sale  of  said  land  for  assets, 
and  that  the  Clerk  proceed  in  the  partition  of  said  land  ac- 
cording to  law."  To  which  judgment  J.  A.  Cox,  adminis- 
trator  of  Wesley  Cox,  excepted  and  appealed. 

No  counsel  for  the  pL»  in  tiffs. 

Mr.  S.  J.  ErviUy  for  the  defendants. 

Merrimox,  J.,  (after  stating  the  case).  The  distinct  and 
sole  purpose  of  this  special  proceeding  is  to  have  partition 
made  of  the  tract  of  land,  mentioned  in  the  petition,  among 
the  feme  plaintiff  and  the  defendants,  who  are  tenants  in 
common  thereof,  according  to  their  several  and  respective 
rights  as  such.  The  right  of  these  tenants  in  common  to 
have  partition  of  the  land  among  themselves,  is  distinct  in 
its  nature  from,  and  cannot  affect  the  right  of,  the  appellant 
administrator  in  the  case  allowed  by  law  to  apply  by  special 
proceeding  for  a  license  to  sell  the  land  of  his  intestate  to 
make  assets  to  pay  debts.  The  special  proceeding  to  compel 
partition  is  entirely  different,  in  its  nature  and  purpose,  from 
that  to  sell  land  to  make  assets;  and  there  is  no  statutory 
provision  that  requires,  or  allows,  the  two  diverse  purposes 
or  causes  of  proceedings  to  be  united  and  effectuated  in  one 
and  the  same  special  proceeding.  Nor  is  there  any  general 
principle  of  the  law  of  procedure  applicable  that  requires 
such  causes  of  special  proceeding  to  be  united  in  the  same 
special  proceeding. 

The  appellant  seeks  to  bring  into  this  special  proceed- 
ing a  cause  of  such  proceeding  foreign  to,  and  not  con- 
nected with  its  purpose;  his  cause  of  such  proceeding, 
and  his  remedy  in  respect  thereto,  as  to  the  land  which 
the  tenants  in  common  seek  to  have  partitioned,  does 
not  affect  their  rights  as  such  tenants  among  and  between 
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themselves;  his  remedy  is  not  with  the  defendant,  as  against 
the  plaintiff,  nor  with  the  latter,  against  the  former,  but 
against  both  the  plaintiffs  and  defendants,  in  a  distinct  spe- 
cial proceeding  brought  by  him.  There  is  the  same  objec- 
tion to  uniting  distinct  causes  of  special  proceedings  in  one 
and  the  same  special  proceeding  that  there  is  to  uniting  two 
or  more  distinct  causes  of  action  in  the  same  action  between 
the  same  parties,  which  the  statute  does  not  allow  to  be  so 
united.  The  reason  of  the  objection  applies  with  equal  force 
in  both  cases.     The  Code^  §  278. 

It  seems  to  us  very  clear  that  the  causes  of  special  pro- 
ceeding, which  the  appellant  seeks  to  have  united  in  this 
special  proceeding,  do  not  at  all  come  within  the  provisions 
of  the  statute,  {The  Code,  §  267)  which  allows  several  causes 
of  action  to  be  united  in  the  same  action.  Thev  do  not 
both,  in  any  reasonable  or  proper  sense,  arise  out  of: 

1.  "The  same  transaction  or  transactions  connected  with 
the  same  subject  of  action  ;  2,  Contract,  express  or  implied  ; 
or  3,  Injuries,  with  or  without  force,  to  person  and  property,  or 
to  either ;  or  4,  Injuries  to  character ;  or  5,  ('laims  to  recover 
real  property,  with  or  without  damages  for  the  withholding 
thereof,  and  the  rents  of  the  same ;  or  G,  Claims  to  recover 
personal  property,  with  or  without  damages  for  the  withhold- 
ing thereof;  or  7,  Claims  against  a  trustee,  by  virtue  of  a 
contract  or  by  operation  of  law.'' 

The  two  causes  of  special  proceeding  under  consideration 
do  not  arise  under  any  of  the  heads  thus  enumerated.  They 
do  not  arise  out  of  "  the  same  transaction/'  &c.,  nor  out  of 
"claiTTis  to  recover  real  property,"  <fec.,  in  any  reasonable  in- 
terpretation of  these  clauses  of  the  statute. 

The  rights  of  the  tenants  in  common  are  incident  to  their 
estate  in  the  land  as  among  and  between  themselves ;  the 
right  of  the  appellant  affects  them  collectively  and  adversely, 
and  arises  out  of  a  particular  statutory  provision. 

It  was  contended  on  the  argument  that  the  appellant 
31 
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might  be  made  a  party  defendant,  as  allowed  by  the  statute 
{The  Codey  §  184).  We  cannot  think  so,  because  he  do^  not 
<;laira  **  an  interest  in  the  controversy  adverse  to  the  plaintiff," 
nor  is  he  "  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  question  involved  therein;"  he  has  no 
connection  with,  or  interest  in,  the  controversy  as  to  the  parti- 
iion  demanded,  nor  is  he  a  party  necessary  to  .a  determination 
of  the  rights  of  the  parties  involved  therein.  And,  for  the  like 
reason,  he  could  not  be  made  a  party,  as  allowed  by  the 
statute  {Th€  Code,  §  189),  as  contended  by  his  counsel.  Cbt- 
grove  v.  Koonce,  76  N.  C,  363 ;  Wade  v.  Sanders,  70  N.  C, 
277 ;  McDonald  v.  MorHs,  89  N.  C,  99. 

As  we  have  suggested,  the  cause  of  special  proceeding  of 
the  appellant  is  exceptional  and  peculiar,  given  by  the  stat- 
ute {The  Code,  §1436),  for  a  particular  purpose,  that  may 
arise  in  the  course  of  settling  and  closing  the  estate  of  his 
intestate,  and  he  must  pursue  the  remedy  given  by  the 
statute.  He  could  not  have  his  remedy  in  this  special  pro- 
ceeding, unless  by  consent  of  all  the  parties,  with  the  sanc- 
tion of  the  Court.  Such  a  course  of  practice  as  that  insisted 
upon,  if  the  Court  could  allow  it  at  all,  would  in  many — 
most — cases,  lead  to  delay,  increase  of  costs  and  give  rise  to, 
inextricable  confusion. 

In  this  case,  the  plaintiffs  seek  to  have  partition  made  of 
the  land ;  the  surviving  widow  is  introduced,  to  the  same 
end.  She  may  have  her  dower  assigned  to  her,  and  the  ap- 
pellant asks  leave  to  come  in  and  have  a  license  to  sell  the  land 
to  make  assets  to  pay  debts,  and  all  the  accounts  taken  inci- 
dent thereto  and  in  the  litigation  involved !  Three  diverse, 
disconnected  causes  of  special  proceedings  in  one !  CarUon 
V.  Byers,  93  N.  C,  302 ;  Clendenin  v.  Turner,  96  N.  C,  416. 

It  may  be  that  the  appellant,  if  he  had  brought  his  own 
special  proceeding  to  sell  the  land  to  make  assets,  Ac,  could, 
for  good  causes  shown,  have  restrained,  by  injunction,  the 
tenants  in  common  in  this  case  from  proceeding  to  have 
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partition  thereof,  until  he  could  obtain  a  license  to  sell  the 
land  for  the  purpose  mentioned. 

So,  the  Court  properly  held,  that  the  appellant  ad- 
ministrator was  not  a  proper  party.  We  think,  however, 
that  the  Court  should  have  stayed  the  proceeding,  until  the 
appellant  administrator  could  have  reasonable  opportunity 
to  apply,  properly,  for  a  license  to  sell  the  land  to  make  as- 
sets, &c.  The  defendants  allege  that  partition  ought  not 
now  to  be  made,  because  the  land  is  chargeable  to  make 
assets,  and  this  suflSciently  appeared  to  warrant  such  order. 
It  should  be  made,  to  prevent  possible  confusion  among  the 
parties,  finally,  and  to  the  end  that  the  land  may  be  sold,  if 
need  be,  for  a  better  price,  all  embarrassment  being  out  of  the 
way.  The  judgment,  modified  as  thus  indicated,  must  be  af- 
firmed. 

To  that  end  let  this  opinion  be  certified  to  the  Superior 
Court. 

Modified  and  affirmed. 


ARA  BRITTAIN  v.  S.  E.  MULL  et  al. 

Parties — Judgynent — Jurisdictimi. 

1.  Where  the  record  shows  that  a  person  was  a  party,  and  the  Court  had 
jurisdiction  of  the  subject  of  the  action,  a  judgment  therein  can- 
not be  coUaterally  attacked,  on  the  ground  that  the  person  was 
not  in  faidt  a  party.  The  proper  remedy  is  by  a  direct  proceeding 
to  correct  the  record  and  vacate  the  judgment.  The  fact  that  the 
party  complaining  was  at  the  rendition  of  the  judgment  a  lunatic 
or  infant,  constitutes  no  exception  to  this  rule. 

{Vide,  a  C,  91  N.  C,  498,  and  94  N.  C,  595.) 

This  was  a  special  proceeding,  heard  by  MacRae,  /., 
on  the  Spring  Circuit,  1887,  upon  an  appeal  from  the  Clerk 
of  the  Superior  Court  of  Burke  County. 
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This  action  was  commenced  in  the  Superior  Court  of 
Burke,  before  the  Clerk,  in  February,  1880,  by  the  plaintiflF, 
who  is  the  widow  of  James  Brittain,  who  died  intestate  in 

1876,  possessed  of  the  lands  described  in  the  petition,  against 
the  administrator  and  heirs  at  law  of  her  deceased' husband, 
and  Sarah  Mull,  as  the  purchaser  of  the  land  of  the  de- 
ceased husband,  at  a  sale  thereof  made,  to.  make  assets  to 
pay  the  debts  of  the  deceased,  there  being  a  balance  due 
from  the  estate  of  said  deceased  of  the  purchase  money  for 
said  land. 

On  the  hearing  before  the  Clerk,  August  30th,  1886,  the 
following  facts,  as  appeal^  from  the  statement  of  the  case, 
were  found  by  him : 

That  plaintiff  filed  her  petition  for  dower  in  said  land  in 
January,  1877,  and  afterwards  had  said  action  dismissed, 
and,  in  said  action,  waived  her  right  of  dower  in  said  land. 

That  subsequently,  to-wit,  on  the  24th  day  of  February, 

1877,  the  plaintiflF,  Ara  Brittain,  joined  with  S.  E.  Mull,  the 
administrator  of  her  deceased  husband,  and  the  heirs  at  law 
of  her  said  husband,  and  filed  a  petition  against  Marcus 
Brittain,  an  infant  heir,  asking  for  a  sale  of  said  land,  for 
the  purpose  of  creating  assets  in  the  hands  of  the  adminis- 
trator to  pay  debts. 

The  said  Ara  Brittain,  being  a  plaintiflF  in  said  action,  and 
stating  that  "  said  land  was  subject  to  her  dower,"  "but  which 
right  has  been  heretofore  and  is  hereby  waived,"  agreed 
to  take  a  child's  part  in  lieu  of  dower. 

That  said  land  was  duly  sold,  and  Sarah  Mull  became  the 
purchaser,  and  paid  the  sum  of  $815.00  for  said  land,  and 
the  title  was  duly  executed  to  her. 

That  on  tlie  26th  February,  1880,  plaintiflF  began  this  ac- 
tion of  dower  against  the  administrator  and  heirs  at  law  of 
her  deceased  husband  and  Sarah  Mull,  the  purchaser  of  the 
land. 


FEBRUARY  TERM,  1888.  485 


Bbittain  t».  Mull. 


That  at  Fall  Term,  1881,  of  Burke  Superior  Court,  the 
following  and  only  issues  were  submitted  to  a  jury  without 
exceptions,  and  found  as  follows : 

1.  Did  plaintiff,  by  her  agreement  in  the  Clerk's  office  in 
1877,  waive  her  right  of  dower  in  said  land  ?   Answer.    Yes. 

2.  Was  such  waiver  void  by  reason  of  plaintiff's  mental 
incapacity  ?    Answer.    Yes. 

That  on  said  verdict  no  judgment  or  order  was  entered, 
and  no  motion  made  by  plaintiff,  until  Spring  Term,  1883. 

That  at  Fall  Term,  1882,  the  original  answer  of  defend- 
ants having  been  lost,  the  Court  ordered,  by  consent  of  par- 
ties, that  the  defendants  have  leave  to  supply  the  answer  so 
lost  or  mislaid. 

That  at  Spring  Term,  1883,  the  plaintiff  moved  : 

1.  To  strike  papers  from  the  files,  with  the  answers  filed 
by  leave  of  the  Court,  at  Fall  Term,  1882,  to  supply  the 
place  of  the  original  answer. 

2.  To  remand  cause  to  Probate  Judge. 

3.  To  have  dower  assigned  to  the  plaintiff 

Which  three  motions  were  refused  by  the  Court,  and 
the  plaintiff  appealed. 

And  on  return  of  certificate  from  Supreme  Court,  plaintiff 
moved,  before  the  Clerk,  for  dower,  which  motion  he  refused, 
and  plaintiff  appealed. 

And  this  cause  coming  on  now  to  be  heard,  the  Court  is 
of  opinion,  and  finds,  as  matters  and  conclusions  of  law, 
that  as  the  jury  found  by  the  issues  that  the  waiver  by 
plaintiff  of  her  dower  was  void,  by  reason  of  plaintiff's  in- 
capacit}',  said  waiver  does  not  operate  as  a  bar  to  her  right 
of  dower,  but  the  Court  is  of  opinion  that  the  waiver  and 
judgment  could  not  be  attacked  collaterally  in  this  proceed- 
ing, but  should  be  attacked  by  a  direct  proceeding. 

The  Court  is  of  opinion,  and  finds  as  a  conclusion  of  law, 
that  the  plaintiff  also  waived  her  dower  in  the  proceeding 
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entitled  S.  E.  Mull,  administrator,  et  al.,  v.  Marcus  Brittain, 
wherein  the  plaintiff  joined  with  the  administrator  and 
heirs  against  Marcus  Brittain,  an  infant  heir,  in  a  petition 
asking  for  a  sale  of  the  lands  to  create  assets,  to  pay 
debts,  plaintiff  alleging  "that  her  right  to  dower  had  been 
heretofore,  and  is  hereby  waived,"  at  which  sale  Sarah  Mull 
became  the  purchaser.  These  facts  are  set  up,  and  the 
estoppel  pleaded  in  the  amended  answer  filed,  by  leave  of 
the  Court,  at  Fall  Term,  1882,  and  plaintiff  excepts  to  the 
Court  considering  said  answer  as  being  filed.  This,  the 
Court  finds,  operates  as  a  bar  to  plaintiff's  dower,  and  she  is 
estopped,  certainly,  until  the  waiver  and  judgment  in  the 
proceeding  entitled  S.  E.  Mull,  administrator,  et  al.,  r.  Mar- 
cus Brittain,  is  reversed  by  a  direct  proceeding  for  that  pur- 
pose, if  not  estopped,  until  the  waiver  and  judgment  in  the 
proceeding  entitled  Ara  Brittain  v.  Robert  Brittain,  is  re- 
versed by  a  direct  proceeding  for  that  purpose. 

Whereupon  it  is  adjudged  by  the  Court,  that  plaintiff's 
motion  be  overruled,  and  the  action  be  dismi.ssed,  and 
jtidgment  entered  against  the  plaintiff  for  costs. 

From  the  above  order  the  plaintiff  appealed. 

The  following  are  the  plaintiff's  exceptions  to  the  findings 
of  fact,  and  conclusions  of  law,  by  the  Clerk : 

1.  That  the  Clerk  has  found,  without  any  evidence,  that 
plaintiff  waived  her  right  of  dower  in  the  action  pending  in 
the  Superior  Court  of  Burke  County,  entitled  Ara  Brittain 
V,  Robert  Brittain  and  others,  and  plaintiff  asks  that  the 
record  in  said  action  (being  the  evidence  upon  which  said 
finding  is  based)  be  set  out  in  the  Clerk's  statement  on 
appeal. 

2.  That  the  (^lerk  finds  that  the  petitioner  was  a  party 
plaintiff,  and  waived  her  dower,  in  the  case  of  S.  E.  Mall, 
administrator,  et  al.,  v,  Marcus  Brittain,  and  that  she  agreed 
to  take  a  child's  part  in  lieu  thereof.     Whereas,  her  name 
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does  not  appear  in  the  summons  in  said  action,  and  in  the 
petition,  where  her  name  does  appear,  there  is  nothing  said 
about  taking  a  child's  part;  plaintiff,  therefore,  asks  that  the 
Clerk  amend  his  findings  so  as  to  state  the  record  as  it  is,  and 
that  he  further  find,  whether  or  not  there  is  any  mention  in 
the  order  of  sale,  in  said  action,  as  to  any  waiver  of  dower, 
or  said  land  being  sold  free  from  dower. 

3.  That  the  name  of  plaintiff  not  appearing  in  the  sum- 
mons iu  said  case  of  S.  E.  Mull,  et  til.,  v.  Marcus  Brittain, 
she  is  not  estopped  thereby,  and  the  order  of  sale  (or  judg- 
ment, so-called,)  does  not  estop  her,  because  there  is  no  men- 
tion of  dower  being  waived  in  said  order  (or  judgment). 

4.  That  there  is  no  need  of  any  direct  proceeding  to  set 
aside  a  judgment  which  does  not  mention  plaintiff,  and 
where  the  plaintiff's  name  does  not  appear  in  the  summons, 
either  as  plaintiff  or  defendant. 

5.  That  there  is  no  estoppel  as  to  plaintiff  in  the  case  of 
Ara  Brittain  v.  Marcus  Brittain  and  others,  for  the  reason 
that  the  jury  (in  this  case)  only  find  (and  the  verdict  of  the 
jury  is  the  only  evidence  of  any  estoppel)  that  there  was  an 
agreement  in  the  Clerk's  office,  in  1887,  to  waive  her  dower, 
but  whether  said  agreement  was  a  matter  of  record,  does 
not  appear,  and  as  no  estoppel  of  record  was,  at  that  time, 
pleaded  by /the  defendants,  it  must  be  held  to  embrace  only 
a  verbal  agreement.  (See  original  answers  of  defendants, 
and  verdict  of  the  jury). 

6.  The  defendant  Sarah  Mull 'cannot  claim  as  an  inno- 
cent purchaser,  for  the  reason,  that  no  order  was  made  that 
said  land  be  sold  free  and  discharged  of  plaintiff's  right  of 
dower;  there  is  no  record  in  the  case  of  Ara  Brittain  v.  Rob- 
ert Brittain  and  others,  of  any  waiver  of  dower  by  plaiutiflF, 
and  the  order  of  sale  in  the  case  of  S.  K.  Mull  and  others  v. 
Marcus  Brittain,  makes  no  mention  of  plaintiff's  dower,  or 
any  waiver  thereof 

7.  For  that  the  verdict  of  the  jury  embraces  only  a  verbal 
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agreement,  and  the  defendants,  having  failed  to  suggest  any 
other  issues  at  the  time  said  issues  were  tried,  have  waived 
their  right  to  do  so  now,  and  though  no  formal  order  or 
judgment  was  then  made  or  rendered  on  said  verdict,  the 
law  prescribes  that  the  judgment  is  the  one  that  should  have 
been  rendered  at  that  time. 

8.  The  jury  having  found  that  the  plaintiff  was  insane 
at  tlie  time  of  the  alleged  waiver  by  plaintiff,  said  waiver  is 
void  as  to  her. 

9.  The  Judge  of  the  Superior  Court  only  ordered  that  de- 
fendants be  allowed  to  supply  their  answers,  not  to  amend, 
or  set  up  any  new  defence,  and  plaintiff  insists,  that  if  said 
order  could  be  so  construed  as  to  allow  her  to  set  up  a  new 
defence,  there  was  no  jurisdiction  in  the  Court  to  make  said 
order,  especially  after  verdict. 

Upon  the  hearing  of  this  appeal,  the  following  judgment 
was  rendered : 

This  cause  coming  on  to  be  heard  before  MacRae,  J.,  on 
the  19th  day  of  March,  1887,  and  being  heard,  now  it  is 
considered,  on  the  facts  found  by  the  Clerk,  and  adopted  as 
the  findings  of  the  Judge,  that  the  motion  be  denied,  and 
the  judgment  of  the  Clerk  be  affirmed. 

From  which,  the  plaintiff  appealed. 

No  counsel  for  plaintiff. 

Mr,  S.  J,  Ervin,  for  the  defendants. 

Davis,  J.,  (after  stating  the  case).  This  is  the  third  time 
that  this  case  has  been  before  this  Court 

The  first  appeal  (91  N.  C,  498)  was  from  the  refusal  of  the 
Court  below  to  grant  the  three  motions  made  at  Spring 
Term,  1883,  as  set  out  in  this  case. 

The  second  (94  N.  C,  595)  was  from  the  refusal  to  grant 
the  motions  of  the  plaintiff  on  the  return  of  the  certificate 
from  the  Supreme  Court  in  the  first  appeal. 
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When  the  second  appeal  was  before  this  Court,  it  was  said 
"  that  the  Clerk,  acting  as  and  for  the  Court,"  ought  to  have 
decided  any  question  properly  presented  by  the  pleadings, 
and  "from  his  decision  either  party,  if  dissatisfied,  could  ap- 
peal." 

The  Court  said :  *'  Among  the  (|uestions  we  can  see,  the 
jury  having  found  that  the  appellant  was  insane  at  the  time 
the  alleged  *  waiver '  was  given  in  the  proceeding  collateral 
to  the  present  one,  that  he  ought  to  have  decided,  first, 
whether  or  not  the  alleged  '  waiver '  operates  as  a  bar  to  the 
appellant's  right  of  dower;  and  secondly,  could  the  *  waiver' 
and  judgment  in  the  proceeding,  other  than  this  referred  to, 
be  attacked  collaterally  in  this  proceeding,  and  whether  or 
not,  as  the  petitioner  was  insane  at  the  time  the  ^  waiver ' 
was  given,  it  and  the  judgment  were  absolutely  void  as  to 
her.  He  ought  to  have  decided  these,  and  perhaps  other 
questions  presented,  and  either  party  would  have  had  a 
right  to  appeal  from  his  decision  to  the  Judge,  at  Chambers, 
and  the  decision  of  the  Judge  in  that  case  would  have  pre- 
vailed as  the  judgment  of  the  Court,  unless  an  appeal  should 
have  been  taken  from  his  decision  to  this  Court,  which  might 
be  done." 

Upon  the  last  trial  before  the  Clerk,  the  several  questions 
presented  were  passed  upon  by  him,  and  judgment  rendered, 
dismissing  the  plaintiff  ^s  action.  Upon  exception  and  ap- 
peal, his  judgment  was  affirmed  by  the  Judge  below,  and 
the  assignment  of  errors  of  law  in  those  exceptions  is  now 
the  subject  of  our  review. 

The  plaintiff  says  there  was  "  no  evidence  "  to  support  the 
finding  of  the  Clerk  in  regard  to  the  "  waiver  "  of  right  to 
dower,  and  asks  that  the  record  be  set  out  in  the  statement 
on  appeal.  This  is  done,  and,  upon  an  inspection,  we  think 
there  was  evidence  to  support  the  findings. 

The  record  shows  that  the  petition  for  dower  was  filed  the 
9th  day  of  January,  1877;  there  was  an  answer  and  replica- 
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tion,  and  on  the  23d  of  January  an  agreement  was  filed,  to 
the  eflFect  that  the  heirs  at  law  of  James  Brittain  would  pay 
the  costs  of  the  application  for  dower,  if  the  widow  would 
dismiss  the  sam^  and  agree  that  the  land  should  be  sold,  and 
after  paying  "  the  judgment  against  it,'*  the  balance  of  the 
money  should  be  divided  *  between  the  widow  and  all  the 
heirs,  she  to  take  a  child's  part  of  the  money  in  lieu  of  her 
dower,*'  &c. 

The  plaintiff's  name  is  not  signed  to  this  agreement,  but 
no  further  action  was  had  upon  the  petition  for  dower;  and 
soon  thereafter  a  summons  was  issued,  in  the  name  of  "S.  E. 
Mull,  administrator  of  James  Brittain,  and  others,  against 
Marcus  Brittain,  infant  heir  of  James  Brittain,"  &c.,  and  a 
petition  for  a  sale  of  the  land  in  question  was  filed  in  the 
name  of  "Sidney  E.  Mull,  administrator  of  James  Brittain, 
and  others,  naming  them,  and  among  them  "  Ara  Brittain, 
widow,"  against  '*  Marcus  Brittain,  infant,"  &c. 

In  said  petition  it  is,  among  other  things,  alleged  "that the 
whole  of  the  personal  estate  was  allotted  to  Ara  Brittain, 
widow  of  the  intestate,  as  a  year's  allowance,"  <fec. 

There  was  the  further  statement,  that  "  said  land  was  sub- 
ject, however,  to  the  dower  of  the  plaintiff,  Ara  Brittain,  the 
widow  of  the  said  intestate,  which  right  has  heretofore  and 
is  hereby  waived." 

The  plaintiff  says  that  "  her  name  does  not  appear  in  the 
summons  in  said  action,  and  in  the  petition,  where  her  name 
does  appear,  nothing  is  said  about  taking  a  child's  part,"  Ac 

It  is  true  that  her  name  does  not  appear  in  the  summons, 
nor  does  the  name  of  any  of  the  petitioners  except  that  of 
S.  E.  Mull,  administrator,  &c.  The  summons  is  issued  in 
the  name  of  "S.  Vj.  Mull,  administrator  of  James  Brittain, 
and  others,  against  Marcus  Brittain,"  &c.,  but  in  the  petition, 
the  names  of  all  the  petitioners,  including  that  of  the  plain- 
tiff, are  set  out.  She  was  a  petitioner,  or  plaintiff^  in  that  ac- 
tion, not  a  defendant. 
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"  A  plaintiff  need  not  to  be  brought  into  Court,  he  comes  in. 
A  judgment  is  of  no  force  against  a  person  as  plaintiff,  un- 
less the  record  shows  him  to  be  plaiutiflF.  If  the  record 
shows  him  to  be  plaintiff,  when,  in  fact,  he  was  not,  then  it 
stands  as  where  the  record  shows  one  to  be  defendant  when 
he  is  not.  In  both  cases,  the  record  is  conchisive  until  cor- 
rected by  a  direct  proceeding  for  that  purpose."  Doyle  v. 
Broim,  72  N.  C ,  393. 

It  is  true,  that,  in  the  order  of  sale,  the  case  is  stated  by 
its  title, .'*S.  E.  Mull,  administrator,  &c.,  plaintiffs,  against 
Mark  Brittain,  &c.,  defendants,"  but  it  refers  to  the  petition, 
recites  the  necessity  of  the  sale,  &c.,  and  adjudges  that  the 
land  specified  in  the  petition  be  sold,  without  any  reserva- 
tion or  exception  whatever,  and  it  was  so  sold,  the  sale  con- 
firmed, and  title  made. 

There  was  no  error  in  the  Court  below  in  holding  that 
"  the  waiver  and  judgment  could  not  be  attacked  collaterally 
in  this  proceeding."  This  disposes  of  the  1st.  2d,  3d,  4th,. 
5th,  6th  and  7th  exceptions  of  the  plaintiflF,  all  of  which 
are  based  upon  alleged  irregularities  or  defects,  affecting  the 
proceeding,  orders  and  judgments  sought  to  be  thus  collater- 
ally attacked,  and  also  of  the  eighth ;  for  the  finding  of  the  jury 
in  this  action,  that  the  plaintiff  waived  her  right  of  dower, 
but  that  such  waiver  was  void,  by  reason  of  plaintiff's  mental 
incapacity,  is  not,  in  any  proceedings  directly  instituted,  to 
vacate  or  annul  the  proceedings  under  which  the  land  was 
sold,  but  is  a  collateral  attack,  and  cannot  be  rtiade  in  this 
action.  If  she  was  insane  when  the  order  or  judgment  was 
made,  however  irregular,  or  erroneous  the  judgment  may 
have  been,  it  cannot  be  collaterally  brought  in  question.  In 
a  direct  proceeding  to  vacate  the  judgment,  the  Court  can 
see,  and  will  see,  that  no  injustice  is  done. 

While  the  judgment  stands,  the  fact  that  the  plaintiff  was 
insane,  does  not  protect  her.  Fanshaw  v.  FanshuiVy  Bus.,  166; 
Armfidd  v.  Moore,  Ibid.,  157 ;  Skinnei'  v.  Moore,  2  D.  &  B.,  138  - 
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Pigot  V.  Davis,  3  Hawks,  25 ;  WiUiams  v.  Harrington^  11  Ired., 
•616 ;  Marshall  v.  Fisher,  1  Jones,  111 ;  Bender  v.  Askew,  3  Dev., 
149;  Riggan  v.  Green,  80  N.  C,  236 ;  Cfrantham  v.  Kennedy^  91 
N.  C,  148 ;  Hare  v.  HoUorrum,  94  N.  C,  14;  Sumner  v.  jSSessoms, 
Ibid  ,  371  ;^tir5reM  v.  Kirby,  Ibid.,  575;  TTard  v.  Lowndes,  96 
N.  C,  367;  and  numerous  cases  cited  in  these,  all  going, 
with  one  accord,  to  show  that  where  there  is  jurisdiction  in 
the  Court,  its  action  cannot  be  attacked  except  by  direct 
proceedings,  and  that  infancy,  lunacy,  Ac,  constitute  no  ex- 
«ception. 

The  9th  exception  cannot  be  sustained.  The  amendment 
was  a  matter  of  discretion  in  the  Court  below,  and  it  was 
the  judge  as  to  whether  the  amendment  or  the  supplied 
Answers  for  those  that  were  lost,  were  such  as  were  author- 
ized. 

No  error. 


J.  N.  GREER  and  H.  C.  MARKS  v.  A.  L.  HERREN. 

Pleading —  Trial. 

It  IB  required  of  parties  to  actions  to  set  forth  in  their  pleadings  their 
causes  of  action  or  matters  of  defence;  and  the  Court  should  not 
admit  evidence  or  instruct  the  jury  upon  any  contention  not  prop- 
erly ma(^  in  the  record. 

This  is  a  civil  action,  which  was  tried  before  Montgomery^ 
J.,  at  Fall  Term,  1887,  of  Hayw^ood  Superior  Court 

The  complaint  alleges,  in  substance,  that  on  the  24th  day 
-of  September,  1874,  the  plaintiffs  became  sureties  of  the  de- 
fendant, to  his  single  bond  executed  to  Hewlit  Sullivan,  for 
the  sum  of  $1,500,  due  six  months  from  date,  with  interest 
from  date  at  a  stipulated  rate;  that  afterwards,  they  were,  as 
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such  sureties,  compelled  to  pay  this  debt  and  interest;  that 
afterwards,  the  defendant  was  duly  adjudged  a  bankrupt,, 
and  received  a  discharge  in  bankruptcy;  that  after  the  de- 
fendant received  such  discharge,  within  three  years  next 
before  the  commencement  of  this  action,  the  defendant  prom- 
ised to  pay  to  them  the  sum  of  money,  and  the  interest 
thereon,  that  they  had  so  been  compelled  to  pay  for  him,  as^ 
his  said  sureties,  &c. 

The  defendant,  in  liis  answer,  denied  the  material  allega- 
tions of  the  complaint,  and  pleaded  the  statute  of  limita- 
tions. 

On  the  trial,  the  parties  agreed  upon  the  following,  as  the 
issues  of  fact  raised  by  the  pleadings,  and  the  jury  responded 
thereto,  as  stated  at  the  end  of  each : 

1.  What  amount,  if  any,  did  plaintiffs  pay  as  sureties  of 
defendant?  Answer.  Whole  note,  except  $50  and  interest, 
as  stated  in  note. 

2.  Has  the  defendant,  since  his  discharge  in  bankruptcy, 
promised  to  pay  the  plaintiflFs  the  amount  so  paid  by  them  ?* 
Answer.  Yes. 

3.  Has  plaintiffs'  cause  of  action  accrued  within  three 
years  before  commencement  of  action  ?    Answer.  Yes. 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
need  be  set  forth  here : 

"  It  was  admitted  by  the  defendant,  that  there  was  no  evi- 
dence to  go  to  the  jury,  that  the  plaintiffs'  cause  of  action 
did  not  accrue  within  three  years  of  the  commencement  of 
the  action,  or  that  it  was  barred  by  the  statute  of  limitations. 

The  plaintiffs  introduced  evidence  tending  to  prove  the 
truth  of  their  allegations,  and  the  defendant  offered  evi- 
dence tending  to  prove  they  were  not  true. 

The  defendant  also  offered  in  evidence  copies  of  an  alleged 
agreement  between  himself  and  the  plaintiffs,  and  of  a  mort- 
gage which  he  had  executed  to  them.     There  was  evidence 
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that  the  mortgage  was  worthless,  and  that  plaintifFs  never 
realized  anything  from  it. 

The  defendant's  counsel  asked  the  Court  to  instruct  the 
jury,  that  if  they  should  find,  "that  the  plaintiffs  agreed  to 
withdraw  their  objections  to  defendant's  obtaining  his  dis- 
charge in  bankruptc\%  then  that  plaintiffs  could  not  recover 
in  this  action,  though  the  defendant,  after  his  final  discharge 
in  bankruptcy,  made  an  express  promise  to  pay  them  the 
amount  they  had  paid  for  him  as  his  sureties  on  the  note." 
This  the  Court  declined  to  give,  and  the  defendant  excepted, 
and  this  was  the  only  exception  in  the  case." 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  from 
which  judgment  the  defendant  appealed. 

Mr.  W.  W.  JoneSy  for  the  plaintiffs. 
Mr.  R.  D.  Gilmer^  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  It  must  be  taken 
that  there  was  evidence  given  on  the  trial  to  prove  that  the 
promise  to  pay  the  debt,  as  alleged,  was  made  within  three 
years  next  before  the  action  began.  A  material  part  of  the 
plaintiffs'  alleged  cause  of  action  was,  that  the  promise  was 
so  made.  The  case  settled  on  appeal  states,  that  they  j)ro- 
duced  "  evidence  tending  to  prove  the  truth  of  their  allega- 
tions " — this  statement  is  general,  and,  fairly  interpreted,  ap- 
plies to  all  the  material  allegations.  Moreover,  so  far  as  ap- 
pears, no  objection  was  made  that  there  was  no  such  evi- 
dence. 

The  answer  simply  denies  the  material  allegations  of  the 
complaint,  and  pleads,  as  further  defenses,  the  defendant's 
discharge  in  bankruptcy  and  the  statute  of  limitations. 
There  is  no  allegation  that  the  consideration  of  the  alleged 
promise  was  fraudulent,  or  otherwise  than  as  alleged  in  the 
complaint.  Nor,  particularly,  was  it  alleged  by  the  defend- 
ant, in  his  answer,  that  he  had  paid  the  debt,  which  was  the 
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consideration  of  the  promise,  or  secured  the  payment  of  the 
same  by  a  mortgage  of  property,  or  other  valuable  thing. 

Therefore,  the  evidence  offered  by  the  defendant,  as  to  a 
suggested  agreement  and  mortgage,  was  not  pertinent  or  ma- 
terial to  any  alleged  defense,  and  should  have  been  excluded. 
The  defendant  must  not  only  have  a  defense — he  must  plead 
it,  else  the  Court  will  not  take  notice  of  it.  There  must  be 
allegata  et  probata.  McLaurin  v.  Conly,  90  N.  C,  50,  and 
cases  there  cited. 

As  to  the  special  instruction  asked  for  by  the  defendant, 
there  was  no  alleged  defense  to  which  it  was  applicable,  and 
if  there  had  been,  so  far  as  appears,  there  was  no  evidence 
produced  that  warranted  it.  The  Court  therefore  properly 
refused  to  give  it. 

Judgment  affirmed. 


J.  E.  R.  CARPENTER  and  W.  J.  EMBRY  v.  LEBO  MEDFORD  et  al. 

Description  in  Deed — Sale  of  Trees — Statute  of  Frauds — Parol 

Evidence — Contract. 

1.  While  standing  trees  so  far  partake  of  the  realty  that  a  contract  for 

their  sale  is  within  the  Statute  of  Fi-auds,  if  the  contract  is  in 
contemplation  of  their  severance  from  the  land,  whereby  they 
would  become  personalty,  the  rules  in  respect  to  identity  of  per- 
sonal property  become  applicable. 

2.  The  sale  of  a  portion  of  a  larger  number  of  articles  of  personal  prop- 

erty,  not  identified  upon  the  face  of  the  contract,  is  valid,  if  at 
the  time  they  are  separated  and  understood  by  the  parties. 

8.  By  a  contract  in  writing,  and  duly  registered,  the  vendor  sold  **  nine 
walnut  trees  on  my  premises,  on  the  waters  of  Pigeon  River, 
Haywood  County  (Township  No.  4),  N.  C."  At  the  time  of  the 
sale  the  trees  were  selected,  measured  and  marked,  but  were  not 
identified  in  the  contract ;  Held,  that  parol  evidence  was  compe- 
tent to  identify  them,  and  if  identified,  the  title  passed  under  the 
sale. 
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This  was  a  civil  action,  tried  before  Oraves,  J.,  at  Spring 
Term,  1887,  of  Haywood  Superior  Court. 

One  W.  L.  Massey,  being  the  owner  of  the  tract  of  land 
whereof  the  boundaries  are  given  in  the  complaint,  as  wdl 
as  its  location  in  Haywood  l*ounty,  entered  into  the  follow- 
ing contract: 

"Received  of  Carpenter,  Rhodes  &  Co.,  by  J.  F.  Waddell, 
$45,  for  nine  walnut  trees  on  my  premises,  on  the  waters  of 
Pigeon  River,  Haywood  County  (Township  No.  4),  N.  C.  I 
hereby  give  the  said  Carpenter,  Rhodes  &  Co.  permission  to 
haul  the  logs  through  my  premises  when  they  want  to  move 
them.    This  27th  day  of  August,  1881. 

W.  L.  Massey,  (Seal) 

Privilege  to  deaden  said  timber  if  I  want  to  clear  said 
ground." 

The  instrument  was  duly  proved  and  registered  on  the 
21st  day  of  December  of  the  same  year.  On  January  2d, 
1882,  the  land  on  which  the  trees  were  standing  was  sold, 
and  by  deed,  executed  by  Massey  and  wife,  conveyed  to  the 
defendant  Lebo  Medford,  without  reservation,  and  their 
deed,  after  being  proved,  was  registered  on  Dec.  31, 1885. 

The  firm  of  Carpenter,  Rhodes  &  Co.  consisted  of  J.  E,  R. 
Carpenter  and  W.  J.  Embry,  who  bring  the  action,  in  their 
own  names,  against  the  defendants  for  cutting  the  trees 
claimed  by  them,  under  the  contract  of  sale  of  the  said  Mas- 
sey to  them.  There  was  evidence  of  the  cutting  down  and 
removal  of  several  of  the  walnut  trees  by  the  defendant 
John  Terrell,  acting  under  the  authority  of  the  defendant 
Medford,  who  undertook  to  dispose  of  them  to  the  other. 

The  testimony  of  the  witnesses,  offered  by  the  plaintiffs, 
was  to  this  effect: 

VV.  L.  Massey  swore  that  before  executing  the  writing  of 
August  27,  1881,  himself  and  J.  F.  Waddell,  agent  of  the 
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purchasers,  went  ou  the  land,  and  he  selected,  measured, 
priced  and  marked  the  trees,  making  a  cross-mark  with  his 
knife  upon  each;  that  they  then  went  to  the  house,  where 
the  agent  paid  the  price  agreed  on  for  the  trees,  nine  of 
which  only  could  be  found  after  search,  of  the  required  di- 
mensions, to-wit:  of  a  circumference  of  not  less  than  six 
feet;  that  when  the  land  was  sold  to  Medford,  witness  com- 
municated to  him  the  fact  of  the  sale  of  the  nine  trees,. 
marked  and  branded,  and  pointed  out  two  of  them ;  that 
some  of  the  removed  trees  bore  a  cross  mark,  and  were  those 
selected  and  marked  bv  himself  and  Waddell. 

There  was  other  testimony  in  corroboration,  and  again,. 
in  opposition  to  the  statement,  that  any  of  the  trees  removed 
and  converted  to  defendants'  use  bore  marks  of  identifica- 
tion: and  the  defendant  Terrell  swore  that  thev  had  no 
knowledge  of  the  previous  sale  to  plaintiffs  or  to  any  other 
person. 

The  plaintiffs*  counsel  asked  an  instruction,  in  writing,  to 
the  effect,  that  *'  if,  at  the  time  of  making  sale  to  the  plain- 
tiffs, the  trees,  referred  to  in  the  contract,  were  selected  and 
branded,  or  marked,  and  the  contract  registered,  and  there- 
after the  defendants  converted  all,  or  some  of  them,  the 
plaintiffs  would  be  entitled  to  recover,"  meaning,  as  we  sup- 
pose, to  have  an  affirmative  issue,  as  to  the  title  to  so  many. 
This  was  refused,  and  the  jury  charged  as  follows: 

*'  Trees  growing  on  land  are  a  part  of  the  land,  and  are  so 
much  a  part  of  the  land,  that  any  contract  to  convey  them 
must  be  in  writing,  signed  by  the  party  to  be  charged  there- 
with, or  by  some  one  authorized  by  the  party  to  be  charged. 
The  written  contract  to  convey  land,  or  trees  growing  on 
land,  must  be  sufficiently  definite  to  point  out  the  particular 
trees  intended  to  be  conveyed.  The  description  is  sufficiently 
definite,  if  it  can  be  fitted  to  the  particular  trees  by  parol 
evidence.  Now,  in  this  case,  the  description,  in  the  alleged 
contract  set  out  in  the  plaintiffs'  complaint,  is  such  a  descrip- 
32 
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tion  that  may  possibly  be  fitted  by  parol  evidence.  If  Mas- 
sey  owned  but  one  premises  in  Haywood  County,  on  Pigeon 
river,  in  township  No.  4,  and  there  was,  at  the  time  of  the 
contract,  growing,  or  standing  on  that  premises,  nine  walnut 
trees,  and  only  nine  walnut  trees,  then  the  description  would 
be  fitted  to  the  description  in  the  contract,  and  if  such  con- 
tract was  duly  proven,  it  would  pass  the  title  to  the  nine 
walnut  trees.  But  if  there  were  more  than  nine  walnut 
trees  on  the  premises  of  Massey,  in  Haywood  County,  ori 
Pigeon  river,  in  township  No.  4,  then  the  description  could 
not  be  fitted  to  any  particular  nine  trees  out  of  a  greater 
number,  and  the  contract  would  be  void,  for  uncertainty. 
And  this  would  be  so,  although,  before  the  contract  was 
written,  certain  trees  had  been  marked,  for  the  contract  does 
not  describe  the  walnut  trees  as  marked  trees,  and  parol 
evidence  cannot  be  heard  to  add  to,  or  vary,  the  written 
agreement.  The  words  used  in  contracts  are  usually  to  be 
taken  in  their  ordinary  signification,  unless  the  words  are 
used  in  a  technical  sense.  The  words  walnut  trees  are  used, 
and  the  jury  are  to  judge  from  the  evidence  in  what  sense, 
or  signification,  they  are  used  in  this  contract.  If  the  evi- 
dence satisfies  you  that  the  words,  walnut  trees,  were  intended 
by  both  the  parties  to  the  contract  to  mean  walnut  trees  of 
a  particular  size  or  kind,  then  if  there  were  only  nine  wal- 
nut trees,  of  the  kind  described  in  the  contract,  the  descrip- 
tion would  be  sufiicient,  but  if  there  were  more  than  nine 
walnut  trees,  of  the  kind  described  in  the  contract,  then  the 
description  cannot  be  fitted  to  any  particular  nine  out  of  a 
greater  number." 

Plaintiffs  excepted  to  the  foregoing  charge.     Verdict  and 
judgment  for  defendants.     Appeal  by  plaintiffs. 

Mr,  R.  D.  Gilmer  {Mr,  W,  L,  Norwood  filed  a  brief),  for  the 
plaintiffs. 
•  Mr.  W.  W.  JoneSj  for  the  defendants. 
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Smith,  C.  J.,  (after  stating  the  case).  The  controversy  is 
thus  narrowed  to  a  single  proposition,  involving  the  com- 
petency of  the  evidence  to  identify  the  trees,  as  the  subject- 
matter  of  the  contract,  and  give  it  eflficiency  as  an  instru- 
ment conveying  title  to  the  plaintiffs.  It  was  in  form  and 
effect  a  deed,  with  all  the  requirements  necessary  in  passing 
title,  and  if  the  imperfect  designation  of  the  trees,  upon 
which  it  is  to  operate,  can  be  aided  by  parol  proof,  they  are 
ascertained. 

Although  so  partaking  of  the  realty  as  to  come  under  the 
statute  of  frauds,  as  held  in  Mizell  v.  Burnett,  4  Jones,  249, 
and  other  cases,  the  contract  is  in  contemplation  of  a  sever- 
ance of  the  trees  from  the  land;  whereby  they  would  become 
personalty,  and  the  same  rule  in  respect  to  certainty  of  de- 
scription be  applicable. 

It  is  very  clear  that  the  selection  and  marking  of  the  trees, 
accompanying  the  sale,  separates  and  distiiiguishes  the  sub- 
ject-matter of  the  contract  from  all  other  trees  of  the  same 
kind  upon  the  premises,  so  as  to  transfer  the  property  therein. 

In  Dunkart  v.  Rinehearty  89  N.  C,  354,  it  was  decided,  that 
"  any  of  my  black  walnut  trees,  not  exceeding  15  in  number, 
that  will  girth  8  feet  6  inches  in  circumference,  and  under 
10  feet,"  there  being  less  than  that  number  on  the  land,  was 
a  sufl&cient  description,  wdth  the  aid  of  parol  evidence,  while 
it  would  have  been  otherwise,  if  there  had  been  more  sucli 
trees  of  the  required  size. 

The  cases  cited  in  the  brief  of  appellants'  counsel,  and 
other  references,  sustain  the  general  proposition,  that  a  sale 
of  part  of  a  larger  number  of  articles  of  personal  property, 
not  distinguishable  upon  the  face  of  the  contract,  will  be 
operative  to  pass  title,  if,  at  the  time,  they  are  separated, 
and  understood  by  the  parties.  Goffv,  Pope,  83  N.  C,  123; 
Harris  v.  Woodard,  96  N.  C,  232 ;  1  Greenl.  Ev.,  Sees.  287  and 
288.  The  author  last  mentioned  lays  down  the  general  doc- 
trine in  these  words :  "  If  the  language  of  the  instrument  is 
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applicable  to  several  persons,  to  several  parcels  of  land,  to 
several  species  of  goods,"  &c.,  parol  evidence  is  admissible  of 
any  extrinsic  circumstances  tending  to  show  what  person  or  pe^ 
sons,  or  what  things  were  intended  by  the  party,  or  t'>  ascertain 
his  meaning  in  any  other  respect,"  &c.  The  language  is,  of 
course,  not  intended  to  apply  to  an  indefinite  description 
that  fits  no  property,  but  where  its  uncertainty  arises  from 
the  fact  that  it  fits  more  than  one  article  of  property— and 
there  it  is  admitted  to  show  which  was  meant.  Richards  v. 
SchUgdmichy  65  N.  C,  150.  But  the  ruling  in  BlaJcdeyv. 
Patrick,  67  N.  C,  40,  followed  in  Spivey  v.  Grant,  96  N.  C,  214, 
is  directly  and  decisively  in  point.  The  deed  in  trust  in  this 
case  purported  to  convey  ten  new  buggies  out  of  a  larger 
number  on  hand,  and  upon  the  question  of  title,  Pearson, 
C.  J.,  near  the  close  of  the  opinion,  sums  up  thus :  "  To  vest 
the  title  or  ownership  in  any  particular  buggies,  it  was  neces- 
sary to  set  them  apart,  so  as  to  make  a  constructive  delivery, 
and  effect  an  executed  contract;  in  the  absence  of  such  iden- 
tification, the  agreement,  as  we  have  seen,  was  executory 
only."  Now,  the  trees  were  designated,  after  examination, 
by  marks  of  identification,  the  only  way  in  which  it  could 
be  done. 

There  is  error  in  the  ruling,  and  the  judgment  is  reversed, 
in  order  to  a  new  trial. 

Error. 
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THE  MARSHALL  FOUNDRY  COMPANY  v.  S.  E.  KILLLAN. 

Corporations — LiabUiiy  of  Stockholders — Parol  Evidence. 

1.  One,  who  participates  in  the  irregular  or  fraudulent  organization  or 

operation  of  a  corporation,  will  not  be  permitted  to  shelter  him- 
self from  responsibility  to  its  creditors  by  showing  the  invalidity 
of  the  organization.  As  to  creditors  and  others  dealing  with 
them,  the  stockholders  in  such  organization  are  a  corporation  de 
factOy  and  liable,  at  least,  to  the  extent  of  the  capital  stock  sub- 
scribed by  them. 

2.  The  capital  stock — including  unpaid  subscriptions  therefor— of  a  cor- 

poration constitute  a  trust  fund,  for  the  benefit  of  creditors  of  the 
corporation,  and  the  creditors  have  a  right  to  examine  into  the 
affairs  of  the  corporation,  to  ascertain  if  the  subscriptions  of  stock 
have  been  paid,  and  how. 

8.  E^ch  subscriber  for  stock  in  a  corporation  thereby  becomes  liable  for 
the  amount  of  stock  subscribed  by  him,  and  he  can  only  be  dis- 
charged by  paying  money  or  money's  worth,  in  the  manner  pro^ 
vided  by  the  charter  and  by-laws. 

4.  A  subscriber  cannot  discharge  his  liability  as  against  creditors,  for 

his  subscription,  by  substituting  shares  paid  up  by  another  sub- 
scriber. 

5.  Parol  evidence  will  not  be  received  to  vary  the  terms  of  subscription, 

or  to  show  a  discharge  from  liability  on  the  part  of  a  stockholder, 
in  any  other  way  than  that  prescribed  by  the  charter  and  by-laws. 

Civil  action,  originally  commenced  before  a  Justice  of 
the  Peace  for  Catawba  County,  to  recover  the  sum  of  ?200, 
alleged  to  be  due  by  subscription  to  The  Marshall  Foundry 
Company,  and  carried,  by  appeal,  to  the  Superior  Court  of 
said  county,  and  tried  before  Boy  kin,  J.,  at  January  Term, 
1888. 

It  was  in  evidence,  that  A.  W.  Marshall,  W.  R.  Self  and 
others,  by  articles  of  agreement  under  the  statute,  were  in- 
corporated before  the  Clerk  on  the  7th  day  of  February, 
1884,  under  the  corporate  name  of  the  "  Marshall  Foundry 
Company." 
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It  was  admitted  that  J.  F.  M urrill  had  been  duly  appointed 
receiver,  to  take  charge  of  the  property  of  the  company  and 
collect  debts  due  it,  in  a  certain  proceeding,  instituted,  among 
other  purposes,  to  set  aside  a  mortgage  executed  by  the  com- 
pany to  secure  a  debt  due  one  Alexander,  wherein  fraud  was 
alleged,  &c. 

The  defendant  became  an  incorporator  on  the  11th  day  of 
February,  1884,  in  the  following  manner:  The  above  named 
W.  R.  Self,  one  of  the  original  incorporators,  had  subscribed 
for  twenty  shares,  of  the  value  of  one  hundred  dollars  each, 
and  had  paid  in  cash  for  fourteen  of  them. 

He  had  sold  two  of  the  shares  to  one  Miller,  who  paid 
him  cash  therefor.  Miller  sold  the  two  shares  to  the  de- 
fendant Killian,  who  paid  him  the  cash  therefor.  Upon  the 
organization  of  the  company,  the  defendant  was  elected?  its 
president,  and  issued  certificates  of  stock  to  all  the  then  sub- 
scribers, himself  among  the  number,  all  of  which  wei«  duly 
countersigned  by  the  secretary  and  treasurer,  in  the  manner 
prescribed  by  the  rules  and  regulations.  The  certificate  of 
two  hundred  dollars  issued  to  himself,  represented  the  two 
hundred  dollars  of  the  fourteen  hundred  dollars  subscrip- 
tion of  Self,  and  by  him  transferred  to  Miller,  and  by  the 
latter  to  defendant,  and  is  the  debt  sued  on  in  this  action. 

No  certificate  had  been  issued,  up  to  the  date  of  the  elec- 
tion of  the  defendant,  president  of  the  company.  Prior  to 
the  issuing  of  the  stock,  the  company  was  notified  of  his 
purchase  by  the  defendant,  and  it  was  admitted  that  Self 
had  paid  the  subscription  price  of  fourteen  shares,  in  which 
are  included  the  two  shares  of  defendant.  It  was  in  evi- 
dence, that  the  said  company  had  duly  accepted  and  ratified 
the  defendant's  purchase  of  stock,  and  had  permitted  him 
to  become  a  member  and  enjoy  the  benefits  thereof. 

The  defendant  had  agreed  to  subscribe  two  hundred  dol- 
lars to  the  capital  stock,  when  the  company  was  established, 
and  was  permitted  to  substitute  these  two  shares,  represented 
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by  said  certificate,  in  lieu  thereof,  when  organization  was 
perfected. 

It  does  not  appear  that  defendant's  subscription  has  been 
marked  satisfied  on  the  books,  but  it  does  appear  that  the 
certificate  was  issued,  as  aforesaid. 

The  plaintiff  objected  to  the  evidence,  showing  the  man- 
ner in  which  the  defendant  sought  to  relieve  himself  of  lia- 
bility to  the  plaintiff,  because  oral  evidence  could  not  be 
introduced  to  contradict  the  articles  of  subscription,  and  the 
stock  could  only  be  paid  for  in  cash  to  the  company,  and 
because  it  did  not  appear  that  the  company  had  authorized 
such  substitution  of  stock,  and  because  such  would  be  a 
fraud  on  the  creditors.     Overruled,  and  plaintifi^  excepted. 

The  subscription  list  and  by-laws  were  put  in  evidence, 
and  from  the  former,  it  appears  that  the  defendant  sub- 
scribed for  two  shares  ($100  each),  and  from  the  latter, 
among  other  provisions,  that  the  stock  shall  be  paid  for  in 
cash,  "unless  such  payment  shall  be  otherwise  provided  for 
by  special  contract  with,  the  conpany " 

There  is  also  a  requirement,  that  "all  transfers  of  stock 
shall  be  made  upon  the  books  of  the  company,  duly  attested 
by  the  secretary  and  treasurer." 

The  plaintiff  proposed  to  prove  that  the  company  was 
now  greatly  indebted  and  was  insolvent.  Objected  to  by  the 
defendant.     Objection  sustained,  and  exce{)tion  by  plaintiff. 

The  Court  instructed  the  jury,  that  the  plaintiff  could  not 
recover,  if  they  believed  the  evidence.  The  plaintiff  ex- 
cepted. Verdict  and  judgment  for  defendant.  Appeal  by 
plaintiff. 

Mr.  L.  L.  Witherspoon,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  This  action  was  com- 
menced before  a  Justice  of  the  Peace,  and  the  allegations  of 
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fraud,  or  other  grounds  upon  which  the  plaintiflF  Murrill 
was  appointed  receiver,  do  not  distinctly  appear,  but  it  ap- 
pears to  have  been  done  at  the  instance  of  a  creditor,  and 
we  assume  that  it  was  done  under  the  provision  of  §  668  of 
The  Code,  authorizing  the  appointment  of  receivers,  for  the 
causes  there  stated. 

By  the  "  articles  of  agreement "  filed  with  the  Clerk,  under 
which,  "letters  declaring"  the  incorporation  were  issued,  it 
is  stated :  "  The  capital  stock  of  the  incorporation  shall  be 
1flO,000,  divided  into  100  shares  of  $100  each,"  but  in  fact, 
as  appears  from  the  subscription  list,  only  70  shares  ($7,000) 
were  subscribed,  and  in  other  respects  the  provisions  of  the 
statute  seem  not  to  have  been  complied  with,  in  the  formation 
of  the  corporation ;  but  of  this  the  defendant,  who  became  the 
president  of  the  comparfy  upon  its  organization  under  the 
charter,  can  take  no  advantage,  for  the  company  was  organ- 
ized, and  by  participating  in  the  organization,  and  acting 
as  its  president,  all  objection  to  the  validity  of  its  constitu- 
tion or  organization  was  waived,  and,  as  to  him,  the  pro- 
visions of  the  charter  and  by-laws  of  the  company  were 
binding.  Cook  on  the  Law  of  Stock  and  Stockholders, 
§  181  and  §  233. 

When  a  number  of  persons  associate  themselves  together 
for  the  purpose  of  carrying  on  any  business,  a  partnership 
is  constituted,  by  which  each  member  becomes  liable  to  any 
person  who  may  give  it  credit,  and  the  creditor  has  a  right  to 
be  paid,  if  any  one  of  the  firm  is  able  to  pay ;  but  when  a 
corporation  is  formed  under  the  authority  of  the  State,  the 
capital  subscribed  becomes  the  basis  of  credit,  and  the  mem- 
bers of  the  company  are  not  individually  liable  for  its  debts, 
except,  and  only  to  the  extent,  that  the  charter  or  letters  of 
incorporation  may  make  them  so. 

It  is  said  in  Cook  on  the  Law  of  Stock  and  Stockholders, 
§  199,  "The  capital,  or  capital  stock  of  a  corporation,  is  the 
aggregate  of  the  par  value  of  all  the  shares  into  which  the 
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capital  is  divided  upon  the  incorporation ;  it  is  the  fund  or  re- 
source wilh  which  the  corporation  is  enabled  to  act,  and 
transact  its  business,  and  upon  the  faith  of  which,  persons 
give  credit  to  the' corporation,  and  become  corporate  creditors. 
The  public,  in  dealing  with  a  corporation,  has  the  right  to 
assume  that  its  actual  capital,  in  money  or  money's  worth,  is 
equal  to  the  capital  stock  which  it  purports  to  have,  unless 
it  has  been  impaired  by  business  losses.  The  public  has  a 
right  also  to  assume  that  the  capital  stock  has  been  or  will 
be  fully  paid  up  if  it  be  necessary,  in  order  to  meet  corporate 
liabilities.  Accordingly  the  American  Courts  go  very  far  to 
protect  corporate  creditors ;  and  in  this  country  it  is  a  well 
settled  doctrine,  that  capital  stock,  and  especially  unpaid 
subscriptions  to  the  capital  stock,  constitute  a  trust  fund,  for 
the  benefit  of  the  creditors  of  the  corporation."  He  then 
enumerates  some  of  the  methods  by  which  stockholders  seek 
to  avoid  their  liability  to  corporate  creditors,  one  of  which 
is,  "  by  a  transfer  of  the  stock,"  another  is,  by  "  a  cancella- 
tion or  withdrawal  from  the  contract,"  and  another,  by  "  a 
release  from  the  obligation  to  pay  the  full  par  value  of  the 
stock." 

It  is  said,  that,  for  the  protection  of  corporate  creditors, 
Courts  will  look  with  rigid  scrutiny  into  every  such  transac- 
tion. "  The  reason  why  the  capital  stock  of  a  corporation  is 
deemed  to  embrace  all  the  stock  for  which  the  members 
have  subscribed,  whether  paid  in  or  not,  is,  that  since  the 
members  are  not,  in  general,  personally  liable  for  the  debts 
of  the  corporation,  this  fund  is  the  stake  held  out  to  the 
public,  upon  the  faith  of  which  the  company  gains  credit." 
Thompson's  Liability  of  Stockholders,  §  11,  and  the  authori- 
ties cited  in  the  note.  So  far  as  creditors  are  concerned,  the 
capital  stock  is  regarded  as  a  trust  fund,  pledged  for  the 
payment  of  the  debts  of  the  corporation,  and  this  is  as  true 
of  the  unpaid  shares  subscribed  as  of  those  paid  up.  Adler 
V.  Milwaukee  Brick  Co.,  13  Wis.,  60. 
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In  Sawyer  v.  Hoagy  17  Wall.,  at  page  620,  Mr.  Justice  Mil- 
ler says :  "  Though  it  be  doctrine  of  modern  date,  we  think 
it  now  well  established,  that  the  capital  stock  of  a  corpora- 
tion, especially  its  unpaid  subscriptions,  is  a  trust  fund,  for 
the  benefit  of  the  general  creditors  of  the  corporation.  And 
when  we  consider  the  rapid  development  of  corporations  as 
instrumentalities  of  the  commercial  and  business  world,  in 
the  last  few  years,  with  the  corresponding  necessity  of  adapt- 
ing legal  principles  to  the  new  and  varying  exigencies  of 
this  business,  it  is  no  solid  objection  to  such  a  principle  that 
it  is  modern,  for  the  occasion  for  it  could  not  sooner  have 
arisen."  It  was  there  held,  that  creditors  of  a  corporation 
had  a  right  to  examine  into  the  action  of  the  corporation 
and  see  how  the  subscriptions  to  the  stock  had  been  paid; 
and  citing  Burke  v.  Smith,  16  Wall.,  390,  and  New  Albany^. 
Burke,  11  Id.,  96,  he  says:  "The  governing  officers  of  a  cor- 
poration cannot,  by  agreement,  or  other  transaction,  with  the 
stockholders,  release  the  latter  from  their  obligation  to  pay,  to 
the  prejudice  of  creditors,  except  by  fair  and  honest  dealing, 
and  for  a  valuable  consideration."  Such  conduct  is  charac- 
terized as  a  "fraud  upon  the  public,  who  were  expected  to 
deal  with  them." 

Upon  a  review  of  the  authorities,  we  take  the  overwhelm- 
ing weight  to  be,  that  after  stock  is  subscribed  and  the  com- 
pany is  organized,  each  subscriber  becomes  liable  for  the 
amount  of  stock  subscribed  by  him,  and  he  can  only  dis- 
charge this  liability  by  paying  it  in  money  or  money's  worth, 
in  the  manner  indicated  by  the  subscription,  and  the  char- 
ter or  by-laws  of  the  company;  and  neither  the  officers  of 
the  company  nor  the  stockholders  can  release  him  from  this 
liability  without  the  consent  of  every  stockholder.  Each  sub- 
scription, when  made,  becomes  a  conditional  contract  with 
every  other  person  who  may  subscribe,  that  the  amount 
subscribed  shall,  upon  the  formation  of  the  company,  be 
paid  in  accordance  with  the  terms  of  subscription,  and  when 
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the  requisite  stock  is  subscribed,  and  the  company  is  duljr 
organized,  it  becomes  the  oflFer  or  basis  of  credit  to  the  pub- 
lic, or  to  all  who  may  deal  with  it,  and  every  subscriber  par- 
ticipating in  the  organization,  thereby  makes  his  subscrip- 
tion absolute,  and  is  bound  to  pay  it,  according  to  the  terms 
of  the  charter  and  by-laws  of  the  company,  and  he  can  dis- 
charge his  liability  in  no  other  way. 

As  between  the  corporators  themselves,  it  may  be  that 
certificates  of  stock,  by  the  consent  of  all  the  members,  may 
be  issued  as  if  paid  up,  without  any  actual  payment  in  full,, 
or  even  in  part ;  but  however  tliis  may  be,  no  device  or  ar- 
rangement among  the  corporators  themselves,  not  made- 
known  to  the  public,  by  which  the  stock  subscribed,  instead 
of  being  paid,  as  the  safe  foundation  of  the  credit  and  confi- 
dence which  the  company  invites  the  public  to  give  it,  can 
be  permitted  to  avail  against  the  claims  of  persons  who  may 
deal  with,' and  trust,  the  company  upon  the  faith  of  its  capi- 
tal stock  and  corporate  liability.  By  incorporation  a  privi- 
lege is  conferred,  which  exempts  the  individual  members 
from  all  liability  except  that  incurred  by  membership,  and 
good  faith  to  the  public  requires  a  strict  compliance  with  all 
the  obligations  imposed  by  that  membership. 

It  has  been  held  in  England,  under  what  is  known  as  the 
"  Companies  Act,"  which  is  in  some  respects  like  ours,  that  if 
a  person  signs  the  memorandum  of  association — that  is,  sub- 
scribes for  stock — he  is  bound  to  take  the  shares  from  the 
company,  and  does  not  satisfy  the  obligations  by  taking  them 
from  some  one  else;  and,  in  a  proceeding  to  wind  up  a  com- 
pany, a  subscriber  will  not  be  permitted,  as  against  creditors, 
to  discharge  himself  from  liability  to  pay  for  the  stock  for 
which  he  has  subscribed,  by  showing  an  understanding  and 
agreement  with  the  other  subscribers,  by  which,  instead  of 
paying  to  the  company  for  the  stock  subscribed  by  him,  he- 
should  take  a  portion  of  the  stock  subscribed  by  another  in 
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lieu  of  that  subscribed  by  himself.  Forbes  and  Judd's  case, 
5  Whan  Appeal  cases  (L.  R.),  207;  Migattis'  case,  4  Equity 
cases  (L.  R.),  238. 

If  this  were  not  so,  an  association  of  individuals,  availing 
themselves  of  the  privilege  conferred  by  the  State,  might, 
without  paying  a  dollar,  if  by  their  subscriptions  alone  they 
could  get  credit,  rig  out  this  artificial  being  called  a  corpora- 
tion, and  embark  it  upon  the  sea  of  trade  and  speculation, 
and  safely  take  the  profits  of  the  voyage,  if  it  shall  prove 
successful,  and  easily  escape  the  result  of  wreck  and  mis- 
fortune, if  such  shall  be  its  fate.  This,  the  authorities,  Eng- 
lish and  American,  concur  in  saying  the  law  will  not  allow. 
Cook  on  the  Law  of  Stock,  &c.,  chap.  11,  §  208;  Field  on 
Corporations,  §  403 ;  Thompson's  Liability  of  Stockholders, 
§§  11,  105,  124  and  139;  Hager  v.  ClueUand,  36  Maryland, 
490;  Sagory  v.  Dubois^  3  Sandford's  Chan.  Rep.,  509 ;  Sawyer 
y,  Hooffy  supra;  Forbes  and  Judd's  case,  supra ;' Migattis' 
case,  supra,  and  the  many  authorities  cited  in  them. 

If  it  be  said,  in  the  case  before  us,  that  the  defendant  Kil- 
lian  was  permitted  to  substitute  the  stock  purchased  by  him 
from  Miller  (who  had  purchased  it  from  Self)  for  the  stock 
subscribed  for  by  himself,  and  that  there  were  no  creditors 
and  no  liability  to  any  one  when  this  was  done,  the  answer 
is,  that  the  substitution  was  not  warranted  by  the  terms  of 
the  subscription,  or  by  the  charter  and  by-laws,  and  the  fact 
is  made  to  appear,  not  from  the  books  of  the  company,  but 
by  parol,  and  the  defendant  could  not  discharge  his  liability 
in  this  way.  "The  creditors  of  the  company,  and  all  who 
may  be  interested  in  its  safety  or  solvency,  may  well  ask 
that  the  fund  upon  which  they  rely  (the  capital  stock  sub- 
scribed) shall  really  exist,  not  on  paper,  but  in  money,  and 
be  held  sacred  to  discharge  corporate  liabilities."  Wood  v. 
Pearce,  2  -Dis.  (Ohio),  411 ;  An.  &  Ames  on  Corp.,  §§  146 
and  531. 
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Parol  evidence  cannot  be  received  to  vary  the  terms  of 
the  subscription,  or  to  show  a  discharge  in  any  way  other  than 
that  required  by  the  terms  of  subscription  and  the  charter 
and  by-laws.  Bank  v.  LUtlejohii,  1  Dev.  &  Bat.,  5(53 ;  Rail- 
road V.  Leach,  4  Jones,  340 ;  Cook  on  Stock  and  Stockhold- 
ers, §§  137,  et  8eq. 

Ordinarily,  persons  who  give  credit  to  the  corporation  have 
no  knowledge  or  concern  as  to  liow,  or  the  manner  in  which, 
the  subscriptions  to  the  capital  stock  are  paid,  but  they  have 
a  right  to  demand  that  the  stock  and  the  payments  be  not 
fictitious.  Here  is  a  company  formed,  with  a  chartered  cap- 
ital of  $10,000,  and,  as  tho  record  show??,  a  number  of  persons, 
the  defendant  among  them,  organize  and  enter  upon  the  busi- 
ness indicated  in  the  charter,  with  only  $7,000  subscribed, 
and  of  that,  only  the  sura  of  $890  was  actually  paid  in 
cash,  and  the  balance  in  machinery,  lumber,  work,  &c.,  or 
not  at  all.  It  does  not  appear  what  the  real  value  of  the 
property  taken  in  payment  of  subscriptions  was,  and  the 
company  seems  only  to  have  had  a  fictitious  existence,  and 
it  is  not  a  matter  for  wonder  that  it  should  so  soon  be  found 
in  the  hands  of  a  receiver  and  charged  with  fraud ;  but  this 
does  not  help  the  defendant,  who  participated  in  the  organi- 
zation. Cook  on  the  Law  of  Stock,  &c.,  §§  185,  186,  200, 
210,  et  seq,;  Field  on  Corp.,  §  403;  Thompson's  Liability  of 
Stockholders,  §§  12,15,  124,  125,  126,  d  seq.;  Morawetz's 
Private  Corporations,  §  589,  et  seq. 

It  may  be,  by  the  reason  of  the  failure  to  subscribe  and 
pay  up  the  capital  stock  and  by  organizing  or  pretending  to 
organize  a  company  with  a  capital  of  $10,000,  when,  in  fact, 
it  was  neither  subscribed'  nor  paid  up,  the  stockholders,  who 
participated  in  the  spurious  organization,  became  individ- 
ually liable  to  persons  who  dealt  with  them  upon  the  faith  of 
the  spurious  organization,  as  was  held  in  Hauser  v.  Tatey  85 
N.  C,  81;  See  also  Dobson  v.  ISimonton,  86  N.  C,  492,  and. 
Cook  on  Stock  and  Stockholders,  §§  233,  et  seq. 
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However  this  may  be,  the  persons  who  subscribed  to  stock 
and  participated  in  the  organization,  under  the  guise  of  the 
authority  conferred  by  statute,  constituted  a  corporation  de 
facto,  if  not  de  jure,  and,  having  held  out  inducements  to  the 
public  to  deal  with  and  credit  it  upon  the  faith  of  its  char- 
tered capital,  they  are  liable,  at  least  to  the  extent  of  the 
capital  stock  subscribed  by  them,  and  they  cannot  evade 
that  liability  by  any  private  or  secret  arrangement  that  may 
have  been  entered  into  among  themselves,  or  by  a  "  simu- 
lated payment "  of  the  stock  subscribed,  and  if  not  actually 
paid,  it  may  be  reached  by  a  creditor  of  the  corporation, 
should  it  become  necessary.  Sawyer  v.  Hoag,  supra;  Wood  v. 
Pearce,  supra. 

It  is  said  that  the  right  of  corporate  creditors  to  object  to 
cettain  transactions  which  may  be  binding  between  the  cor- 
porators themselves  "is  an  essentially  American  doctrine, 
based  upon  the  principle  first  enunciated  by  Judge  Story, 
that  the  capital  stock  of  a  corporation  is  a  trust  fund,  to  be 
preserved  for  the  benefit  of  corporate  creditors;"  and  it  has 
been  held  that  creditors  may  have  the  manner,  in  which  the 
subscriptions  have  been  paid,  inquired  into,  and  if  fictitious, 
or  if  they  have  been  paid  for  in  "  overvalued  or  unreason- 
ably overvalued  property,"  the  subscribers  may  be  held  ac- 
countable. Cook  on  the  Law  of  Stock  and  Stockholders,  §§ 
42,  43,  and  authorities  cited. 

The  defendant  was  a  subscriber  to  the  capital  stock — an 
original  certificate  for  two  shares  of  the  stock  was  issued  to 
him,  for  which  he  paid  nothing  to  the  company.  It  will  not 
do  to  say  that  the  two  shares  of  stock  were  paid  for  by  Self,  for 
he  only  paid  his  own  subscription,  and  that,  as  the  record 
shows,  not  in  cash,  as  the  terms  of  subscription  required,  but 
in  property,  rated,  it  may  be,  greatly  above  its  value. 

The  defendant  was  president  of  the  company,  was  cogni- 
zant of  all  that  was  done,  issued  the  stock.     Can  it  be  said 
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that  the  capital  stock  was  faithfully  preserved,  for  the  benefit 
of  those  who  might  become  creditors  of  the  corporation  ? 

We  think  not,  and  his  Honor  erred  in  permitting  parol 
evidence  to  vary,  and  virtually  annul,  the  terms  of  subscrip- 
tion, and  in  the  charge  given. 

There  is  error. 


FIELDING  KNOTT  et  al.  v.  JOHN  R.  TAYLOR  et  al. 

Judgments  void  and  voidable,  relief  against — Jurisdiction — Par- 
ties— Presumption — Injunction . 

1.  A  judgment  rendered  against  a  person  then  dead — that  fact  being 

unknown  to  the  Court  or  the  other  parties — is  not  void,  but  is 
irregular  and  voidable ;  and  on  the  application  of  the  proper  rep- 
resentatives of  the  deceased,  or  by  any  person  having  acquired 
interest  in  the  subject-matter  of  the  suit,  after  it  was  begun,  un- 
der him,  made  in  apt  time,  it  will  be  vacated.  The  remedy  in 
such  case  must  be  sought  by  a  motion  in  the  cause,  and  not  by  a 
8ei>arate  action. 

2.  As  a  general  rule,  only  the  party  against  whom  an  irregular  judg- 

ment is  rendered  can  complain  of  it. 

8.  In  an  action  begun  under  the  former  practice,  in  which  the  judgment 
was  rendered,  since  the  adoption  of  the  present  system;  Hetd, 
that  an  application,  to  set  aside  the  judgment  as  irregular,  should 
be  made  in  the  same  manner  as  if  the  action  had  been  commenced 
since  the  adoption  of  the  Code  of  Civil  Procedure. 

This  was  a  civil  action,  tried  before  Clark,  J,  at  January 
Term,  1886,  of  the  Superior  Court  of  Granville  County. 

It  appears  from  the  pleadings,  the  orders  and  judgments 
in  this  action,  that  in  1852,  the  defendants  Taylor  and  wife 
brought  their  action  of  ejectment,  under  the  method  of  pro- 
cedure then  prevailing,  against  Joseph  H.  Gooch,  in  the  Su- 
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perior  Court  of  the  County  of  Granville,  to  recover  the  pos- 
session of  the  land  described  in  the  pleadings  therein.  That 
action,  in  its  course,  was  removed  to  the  Superior  Court  of 
the  County  of  Warren,  for  trial,  and  was  continued  from 
term  to  term  for  many  years,  and  was,  at  the  instance  of  the 
plaintiffs  therein,  transferred,  as  allowed  by  the  statute,  to  the 
Sjuperior  Court  of  the  last  named  County,  as  established 
under,  and  in  pursuance  of,  the  present  Constitution  of  this 
State. 

The  defendant  in  that  action  removed  to  the  State  of  Texas, 
and  died  there  on  tlie  24th  day  of  June,  1876.  The  action,  as 
appears,  was  never  abandoned,  but  continued  from  term  to 
term  until  the  Fall  Term  of  187^,  when  it  was  tried  "  by  a 
jury,  and  verdict  and  judgment  were  rendered  for  plaintiffs, 
they  having  no  actual  knowledge  of  Gooch's  death."  This 
judgment  was  "  for  an  undivided  ninth  part  or  share  of  said . 
land."  No  notice  issued  to  any  of  the  heirs  at  law  or  real 
representatives  of  said  Gooch  after  his  death,  nor  were  they, 
or  any  of  them,  ever  made  parties  to  said  suit;  nor  was  any 
notice  given  to  the  present  plaintiffs,  or  any  of  them. 

Pending  the  action  named  and  referred  to,  the  defendant 
Gooch  therein  sold  the  land  embraced  by  it,  and  put  the  pur- 
chasers in  possession  thereof,  and  the  plaintiffs  in  the  present 
action  are  in  possession  of  about  six  hundred  acres  of  that 
land,  *'  holding  the  same  by  title  acquired  through  the  pur- 
chasers from  said  Joseph  H.  Gooch." 

A  writ  of  possession  issued  upon  the  judgment  mentioned, 
commanding  the  present  defendant  Sheriff  to  eject  the  said 
Gooch  and  "any  person  who,  since  the  commencement  of 
said  action,  has  come  into  possession  of  said  premises,  or 
any  part  thereof,"  and  to  put  the  plaintiffs  in  that  action, 
the  present  defendants,  Taylor  and  wife,  in  complete  ex- 
clusive possession  of  the  whole  thereof,  although  the  judg- 
ment was  in  their  favor  for  '*  one  undivided  ninth  part  only 
of  said  land,"  &c.,  and  it  is  alleged  that  the  present  defend- 
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ant  Sheriff  is  about  to  execute  the  said  writ,  &c.  The  plain- 
tiffs allege  further,  that  they  have  placed  valuable  improve- 
ments on  the  land  since  they  have  had  possession  thereof; 
that  part  of  them  own  a  grist  mill,  &c.  They  ask  for  relief 
specially,  by  injunction,  and  for  general  relief. 

A  Judge,  at  Chambers,  granted  a  restraining  order,  and, 
afterwards,  upon  notice,  an  injunction  was  granted,  restrain- 
ing the  Sheriff  from  executing  the  writ  of  poisession  men- 
tioned, further  than  to  place  the  other  defendants,  as  owners 
of  an  undivided  one-ninth  of  the  land,  in  possession  thereof 
with  the  plaintiffs. 

The  defendants,  in  their  answer,  deny  the  alleged  irregu- 
larities in  the  action  of  ejectment  mentioned,  and  insist  that 
the  judgment  therein  in  their  favor  is  effectual ;  they  admit 
that  under  that  judgment  they  are  entitled  to  only  one  un- 
divided ninth  part  of  the  land,  and  they  only  ask  to  be  put 
in  possession,  as  such  owners,  with  the  plaintiffs.  They 
further  insist,  that  the  plaintiffs'  remedy  for  the  grievances 
complained  of  is  by  motion,  or  other  proper  proceeding  in 
the  action  of  ejectment,  and  not  by  this  separate  and  iude- 
pendent  action. 

In  an  amendment  to  their  answer,  the  defendants  allege 
that  the  plaintiffs,  and  those  under  whom  they  c'aim,  have 
been  in  possession  of  the  lands  for  fifty  years,  receiving  the 
rents  and  profits  thereof,  that  they  are  entitled  to  part 
thereof,  &c.,  and  demand  an  account.  They  further  ask 
for  an  order  directing  partition  of  the  lands,  &c. 

Afterwards,  in  the  course  of  the  action,  the  Court  allowed 
the  plaintiffs  to  amend  their  complaint,  so  as  to  allege  irreg- 
ularities in  the  action  of  ejectment  mentioned,  and  the  judg- 
ment therein,  in  favor  of  the  defendants  husband  and  wife, 
and  also  that  the  latter  are  not  the  owners  of  one  undivided 
ninth  part  of  the  land,  as  adjudged  in  the  action  of  eject- 
ment ;  that  they,  the  plaintiffs,  are  the  exclusive  owners  of 
the  fee  therein.  They  allege  facts  putting  in  question  the 
33 
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title  of  defendants,  and  title,  specifically  set  forth  as  to  the 
evidence  thereof,  in  themselves,  &c. 

The  defendants  objected,  and  excepted  to  the  order  allow- 
ing such  amendments  to  the  com])laint. 

The  defendants  then  denied,  in  their  amended  answer, 
the  material  allegations  of  the  complaint  as  amended. 

Afterwards,  by  consent,  the  Court  tried  the  action  as  to 
the  law  and  facts,  and  gave  judgment  for  the  plaintiffs,  from 
which  the  defendants  appealed. 

'    Mr.  John  W.  Hays,  for  the  plaintiffs. 

Messrs.  J.  B.  Batchelor  and  Jno.  Devereux,  Jr.^  for  the  de- 
fendants. 

Merrimon,  J.,  (after  stating  the  case).  We  are  of  opinion 
that  this  action  should  have  been  dismissed,  upon  the  ground 
that  the  remedy  of  the  plaintiffs  w'as  by  a  proper  motion  in 
the  action  of  ejectment  referred  to,  in  which  the  judgment 
complained  of  was  entered.  In  that  action,  notice  was  given, 
as  we  must  assume,  in  the  orderly  course  of  procedure  in 
such  cases,  and  Gooch,  the  defendant  therein,  appeared  and 
pleaded.  At  the  time  of  the  trial  thereof,  there  was  no  sug- 
gestion and  proper  proof  of  the  fact  tliat  he  had,  before  that 
time,  died.  The  plaintiffs  in  that  action  could  not  make 
such  suggestion,  because,  as  appears,  they  had  no  knowledge 
of  the  fact  of  his  death.  In  the  absence  of  such  sugges- 
tion, the  presumption  was,  that  he  was  then  living.  The 
Court  had  obtained  jurisdiction  of  him  in  the  action,  and 
apparently  it  continued  to  have  it,  in  all  respects,  at  the  time 
of  the  trial  and  the  entry  of  the  judgment.  The  latter  was, 
therefore,  not  void.  It  w^as,  on  such  account,  irregular  and 
voidable,  and  might,  under  the  present  method  of  civil  pro- 
cedure, be  declared  void  by  the  Court,  upon  a  proper  appli- 
cation, V>y  motion,  in  the  action.  That  might  be  made  by 
any  person  having  right  under,  or  derived  from,  the  deceased 
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defendant  therein,  after  the  action  began.  This,  as  to  the 
party  who  may  make  the  motion,  is  allowable,  because,  the  de- 
fendant in  the  action  having  died  before  the  judgment  was 
entered,  he  could  not  make  it.  and,  in  such  case,  no  presump- 
tion arises,  that  he  assented  to  and  was  satisfied  with  it. 
Ordinarily,  only  the  defendant,  against  whom  an  irregular 
judgment  is  given,  can  complain  of  it.  If  he  does  not,  the 
presumption  is,  that  he  is  satisfied  with  it.  It  is  otherwise, 
where  he  was  dead  at  the  time  the  judgment  was  given. 
Shelton  v.  Fels,  Phil.,  178;  Jacobs  v.  Biirgwyn,  63  N.  C,  196; 
Burke  V.  Stokely,  65  N.  (I,  569;  Hervey  v.  Edmunds^  68  N.  C, 
243;  Rollins  v.  Henry,  78  N.  C,  342;  Hinsdale  v.  Hawley,  89 
N.  C,  87. 

It  was  not  according  to  the  course  of  the  Court,  to  try  an 
action  regularly  at  issue,  and  give  judgment  against  a  party 
thereto,  of  which  it  had  regularly  obtained  jurisdiction  and 
apparently  continued  to  have  the  same,  which,  in  fact,  it 
had  ceased  to  have,  by  reason  of  that  party's  death.  A  judg- 
ment thus  granted  is  not  simply  erroneous,  as  it  certainly  is, 
but  it  is  as  well  irregular,  and  may  be  set  aside  upon  proper 
application  in  the  action.  All  irregular  judgments  are  in  a 
sense  erroneous,  but  they  may  be  set  aside  in  a  proper  case 
for  such  irregularity,  if  application  be  made  within  a  reason- 
able period  of  time.  Lynn  v.  Lowe,  88  N.  C,  478,  and  nu- 
merous cases  there  cited  ;  Williamson  v.  Hartman,  92  N.  C, 
236 ;  Fowlei^  v.  Poor,  93  N.  C,  466. 

It  is  well  settled  by  many  decisions  of  this  Court,  that  a 
judgment  cannot  be  attacked  collaterally,  or  by  an  indepen- 
dent action,  for  mere  irregularity.  The  remedy  in  such  case 
is,  as  we  have  indicated  above,  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears. 

The  plaintiffs  contend,  however,  that  thoy  seek  relief  by 
injunction  against  the  execution  in  the  hands  of  the  defend- 
ant Sheriff,  and  as  the  action  of  ejectment,  in  which  it  issued, 
was  brought  before  the  Code  of  Civil  Procedure  was  enacted, 
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the  latter  dpes  not  apply  to  it,  and  the  Court  cannot  grant 
such  relief  in  that  action.  This  is  a  misapprehension  of  the 
provisions  of  the  statute  (Bat.  Rev.,  ch.  17,  §  402,)  applicable. 
It  is  true  that  it  provides  that  such  "  suits  shall  be  proceeded 
in  and  tried  under  the  existing  laws  and  rules  applicable 
thereto,"  at  and  before  the  time  the  Code  of  Civil  Procedure 
took  effect,  but  it  further  provides,  that  "  after  final  judgment 
shall  be  rendered  therein,  the  Clerk  shall  enter  such  judg- 
ment on  the  execution  docket  required  to  be  kept  by  him, 
and  the  mbsequerU  proceedings  shall  be  as  provided  for  actions 
hereafter  to  be  commenced."  The  judgment  in  question 
had  been  rendered  in  the  action  of  ejectment,  and  the  relief, 
sought  after  judgment,  might — ought — ^to  have  been  applied 
for,  just  as  if  the  action  had  been  brought  subsequent  to  the 
enactment  of  the  Code  of  Civil  Procedure.  The  Court  could 
grant  all  appropriate  relief  in  equity  in  that  action  after  judg- 
ment, upon  proper  application,  and  in  it  as  well  as  in  an  inde- 
pendent action,  as  the  Superior  Courts  administer  the  princi- 
ples of  law  and  equity,  under  the  prevailing  method  of  civil 
procedure,  in  the  same  action.  An  independent  action  was 
unnecessary ;  indeed,  it  was  improper.  Such  action  will  not 
be  allowed  when  the  relief  or  remedy  demanded  may  be  had 
in  an  existing  action.  Long  v.  JarraU,  94  N.  C,  443,  and  the 
oases  there  cited. 

The  plaintiflfs  might,  therefore,  have  obtained  all  the  relief 
they  demanded  by  their  complaint,  as  at  first  filed  in  the 
action  of  ejectment  referred  to,  which  was  pending  and  is 
still  pending,  for  all  proper  purposes  contemplated  by  it 
Their  present  action  must,  therefore,  be  dismissed  without 
prejudice  to  them. 

Error. 
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THE  CHARLOTTE  PLANING  MILM  v.  F.  A.  McNINCH  and  wife 

SARAH  A.  McNINCH. 

■ 

Jurisdiction — Amendment — Ccmsent  Order. 


1.  Where  the  complaint,  in  an  action  brought  in  the  Superior  Court, 

against  a  husband  and  wife,  merely  alleged  a  debt  less  than  9200,  and 
alien  in  connection  therewith,  but  afterwards,  bj  consent,  a  second 
cause  of  action  was  a*dded,  in  which  it  was  alleged  that  said  debt 
was  chargeable  upon  the  separate  estate  of  the  wife,  and  judgment 
was  demanded  that  the  debt  be  enforced  by  a  sale  of  her  real  prop- 
erty, if  necessary :  Hddj  that  the  Court  had  jurisdiction,  though  it 
would  not  have  had  without  the  amendment. 

2.  While  consent  may  not  give  jurisdiction  generally,  when  a  complaint 

does  not  show  jurisdiction  as  to  parties  and  subject-matter,  the 
parties  can  consent  to  an  amendment  whereby  such  jurisdiction 
does  appear. 

8.  It  seems  that  the  Court  has  power  to  allow  such  Amendment  without 
consent  of  defendants. 


Civil  action,  tried  before  MacRaey  J.,  at  September  Term, 
1887,  of  the  Superior  Ck)urt  of  Mecklenburg. 

The  action  was  brought  to  recover  a  balance  of  $9i.66, 
alleged  to  be  due  to  the  plaintiff  for  certain  building  mate- 
rials furnished  to  the/e7M€  defendant,  to  be  placed  upon,  and 
for  the  improvement  of,  her  separate  real  estate.  The  com- 
plaint, as  to  the  first  cause  of  action  therein  alleged,  demands 
judgment  for  the  debt,  and  the  enforcement  of  a  mechanic's 
lien  in  respect  to  the  materials  supplied;  as  to  the  second 
cause  of  action^  it  demands  judgment  for  the  debt,  and  the 
enforcement  of  it  against  the  estate  of  the/67n€  defendant. 

The  following  is  a  copy  of  the  material  parts  of  the  case 
stated  on  appeal : 

"  The  plaintiflF,  at  first,  filed  a  complaint,  setting  forth  but 
one  cause  of  action,  which  was  identical  with  the  first  cause 
of  action  contained  in  the  amended  complaint.    The  de- 
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fendants  filed  a  joint  answer  to  the  complaint  first  filed,  de- 
nying the  several  allegations  thereof. 

At  Spring  Term,  1887,  the  plaintiflF,  bj'  leave  of  the  Court 
and  consent  of  counsel  for  defendants,  amended  the  said 
complaint,  by  adding  thereto  a  second  cause  of  action,  and 
the  defendants  answered,  denying  the  allegations  thereof 

At  the  trial  of  the  action,  and  after  the  jury  had  been  em- 
panneled,  and  without  withdrawing  their  answer,  the  de- 
fendants demurred  ore  temis  to  the  complaint  as  amended, 
upon  the  ground  that  the  Court  had  not  jurisdiction  of  either 
of  the  causes  of  action  therein  set  forth. 

The  Court  sustained  the  demurrer  as  to  the  first  cause  of 
action,  and  overruled  it  as  to  the  second  cause  of  action,  and 
the  defendants  excepted." 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  appealed  to  this  Court 

Mr.  P.  D.  Walker,  for  the  plaintiff. 
Mr.  C.  K  Tilleity  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case)  The  Court  had  not 
jurisdiction  of  the  subject-matter  of  the  first  cause  of  action, 
as  alleged  in  the  complaint,  because  it  simply  alleged  a  debt 
due  the  plaintiff,  and  a  lien  in  connection  therewith,  of 
which  a  Justice  of  the  Peace  had  jurisdiction. 

The  second  cause  of  action  alleged  the  same  debt,  and 
that  it  was  chargeable  upon  the  separate  estate  of  the  feme 
defendant,  and  as  to  it,  judgment  was  demanded,  that  the 
payment  of  the  debt  be  enforced  by  a  proper  judgment,  di- 
recting a  sale  of  the  real  estate,  if  need  be.  The  Court  had 
jurisdiction  of  the  cause  of  action  thus  alleged.  The  pur- 
pose was  to  enforce  the  payment  of  the  debt,  by  a  resort  to 
the  separate  estate  of  the  feme  covert  defendant.  It  is  ex- 
pressly decided  that  the  Superior  Courts  have  jurisdiction  in 
such  cases.     Dougherty  v.  Sprinkle,  88  N.  C,  300 ;    Webster  v. 
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Laws,  89  N.  C,  224 ;  Smaw  v.  Co?ien,  95  N.  C,  85 ;  Neville  v. 
Pope,  Id.,  346. 

But  the  appellants  insist  that,  inasmuch  as  the  complaint, 
as  at  first  filed,  alleged  but  a  single  cause  of  action,  of  which 
the  Court  had  not  jurisdiction,  it  could  not  obtain  it  by  an 
amendment  of  the  complaint,  alleging  a  cause  of  action  of 
which  it  had  jurisdiction.  This  may  or  may  not  be  so  ordi- 
narily, but,  in  this  case,  the  defendants  consented  to  the 
amendment,  and  thus  consented  to  constitute  an  action  be- 
fore the  Court,  of  which  it  had  jurisdiction  as  to  the  parties 
and  the  subject-matter  of  the  action.  The  parties  could 
thus  consent  to  come  or  remain  before  the  Court,  and  the 
appellants,  having  once  consented  to  the  amendment,  could 
not  afterwards,  in  the  course  of  the  action,  withdraw  such 
consent,  unless  with  the  assent  of  the  appellees.  The  par- 
ties, in  effect,  consented  to  remain  before  the  Court  and  liti- 
gate a  cause  of  action  not  at  first  alleged,  but  which  was 
afterwards  formally  alleged  on  one  side  and  denied  on  the 
other,  and  the  Court  took  notice  of  the  agreement  thus  ap- 
pearing, and  allowed  them  to  do  so.  It  was  competent  thus 
to  confer  jurisdiction. 

It  was  contended  on  the  argument,  that  the  parties  could 
not,  by  consent,  confer  jurisdiction.  This  is  true  in  some 
cases,  but  the  rule  invoked  does  not  apply  in  cases  like  the 
present  one.  Parties  may  consent  to  submit  to  the  jurisdic- 
tion of  the  Court,  if  thev  and  the  cause  of  action  be  such  as 
the  Court  may  lawfully  take  jurisdiction  of;  but  if  the  Court 
cannot,  in  law,  take  jurisdiction  of  the  parties  for,  any  reason, 
or  of  the  cause  of  action,  consent  or  agreement  of  parties 
cannot  confer  it,  because,  in  that  case,  the  law  does  not  give 
or  allow  it;  on  the  contrary,  it  forbids  it.  The  law  pre- 
scribes the  jurisdiction  of  Courts.  If  the  Court  may  take 
jurisdiction — that  is,  if  the  law  gives  and  allows  it,  then  the 
consent  of  parties  may  confer  it,  in  a  particular  case  coming 
within  the  law  allowing  it,  not  otherwise. 
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It  is  not  at  all  certain  that  the  Court  could  not,  without 
the  consent  of  the  appellants,  have  allowed  the  amendment 
alleging  the  same  cause  of  action,  in  a  different  way  devel- 
oping the  jurisdiction  of  the  Court.  The  cause  of  action  of 
wHich  the  Court,  in  fact,  had  jurisdiction,  was  imperfectly 
alleged  in  the  complaint,  as  at  first  filed.  What  prevented 
the  Court  from  allowing  the  appropriate  amendment?  But 
we  need  not  pass  upon  this  view  of  the  case,  and  we  men- 
tion it  to  exclude  a  conclusion,  that  the  Court  had  not  au- 
thority to  allow  such  amendment.  Johnson  v.  Finch,  93  N.  C, 
205;  Singer  Mfg  Co,  v.  Barrett^  95  N.  C.,36. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


W.  C.  ABERNATHY,  Guardian,  v.  B.  F.  WITHERS  and  others. 

Report  of  Refei^ee — Judgment  in  absence  of  EzcepHons — 

Practice. 

The  referee,  in  an  action  on  an  administrator's  bond,  having  filed  his 
report,  with  the  evidence,  finding  a  balance  due  the  plaintiff,  and 
no  exceptions  being  filed  thereto,  within  the  time  given  for  ex- 
ceptions, the  Superior  Court  properly  gave  judgment  according 
to  the  report;  and  upon  appeal  this  Court  will  not  review  the 
findings  of  the  referee  upon  the  evidence,  for  some  aUeged  error 
first  suggested  here,  but  will  affirm  the  judgment. 

Civil  action,  heard  before  MacRae,  J.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Mecklenburg. 

This  action  was  brought  in  the  Superior  Court  by  W.  C. 
Abernathy,  guardian  of  M.  L.  Abernathy,  against  the  de- 
fendant B.  F.  Withers,  administrator  of  M.  J.  Abernathy, de- 
ceased, find  the  sureties  on  his  administration  bond,  for  an 
account  and  settlement  of  the  estate  of  his  intestate. 
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At  the  Fall  Term,  1886,  of  said  Court,  Graves,  J.,  made  the 
following  order: 

"This  cause  is  referred  to  John  R.  Erwin,  Clerk,  to  take 
and  state  an  account  of  the  estate  of  S.  J.  Abernathy,  that 
has  come  to  the  hand  of  the  defendant  Withers  as  adminis- 
trator of  her  estate. 

He  will  make  his  report  to  the  next  term  of  this  Court." 

The  referee  made  his  report  to  the  following  term,  accom- 
panied by  the  evidence  and  an  account  stated,  in  which  a 
balance  of  $1,424.45  was  found  to  be  due  from  the  adminis- 
trator, when  the  following  order  wa-?  made  by  Montgom- 
ery, J.: 

**  In  this  cause,  it  is  ordered  that  the  defendant  have  thirty 
days  to  file  exceptions  to  the  report  of  the  referee,  as  of  this 
term." 

No  exceptions  were  filed,  and  at  Fall  Term,  1887,  the  fol- 
lowing judgment  was  rendered  by  MacRae,  J.: 

"This  cause  coming  on  to  be  heard,  upon  the  report  of  J. 
R.  Erwin,  referee,  to  which  no  exception  has  been  filed  by 
the  defendants: 

It  is  now  adjudged  that  the  said  report  be,  in  all  respects, 
confirmed,  and  that  the  plaintiff  guardian  as  aforesaid,  do 
recover  of  the  defendant  B.  F.  Withers,  as  principal,  and  of 
J.  S.  Miller  and  Jas.  H.  Elms,  the  sureties  on  his  bond,  the 
sum  of  fourteen  hundred  and  sixty-seven  dollars  and  seven- 
teen cents  ($1,467.17),  of  which  sum  $1,424.45  is  principal, 
and  $42.72  is  interest  accrued  since  the  report,  and  also  the 
costs  of  this  action,  to  be  taxed  by  the  Clerk,  and  to  include 
an  allowance  of  twenty-five  ($25)  dollars  for  the  referee,  J. 
R.  Erwin." 

There  was  mo  exception  taken  before  the  referee  to  any 
finding  of  fact  or  conclusion  of  law.  IIo  made  his  report, 
and  the  defendants  were  allowed  thirty  days  within  which  to 
file  exceptions.  No  exception  was  filed,  nor  had  any  been 
taken  before  the  referee.     No  error  in  the  report  was  alleged 
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or  suggested,  or  pointed  out  in  the  Court  below,  nor  was  the 
Court  asked  to  pass  upon  any  ruling  of  the  referee. 

The  report  was  confirmed  and  judgment  rendered  thereon, 
and  there  was  no  exception  to  that.  There  was  no  case  on 
appeal  stated,  and  the  only  indication  of  any  dissatisfaction, 
on  the  part  of  the  appellant,  is  to  be  found  in  the  simple 
entry:  "Defendants  appeal  to  Supreme  Court.  Notice 
waived.  Bond  in  $50  adjudged  sufficient."  And  we  are 
now  asked  to  review  the  findings  of  the  referee  upon  the 
report  and  evidence  sent  with  the  transcript,  as  if  it  had 
come  by  appeal  directly  to  this  Court  from  the  referee,  and 
upon  some  alleged  error,  for  the  first  time  assigned  or  sug- 
gested here. 

Mr.  P.  D.  Walker,  for  the  plaintiff. 
Mr  C.  N.  Tillett,  for  the  defendants. 

Davis,  J.,  (after  stating  the  case  as  above)  We  are  unable 
to  see  the  remotest  analogy  between  this  case  and  that  of 
Allen  V.  Griffin,  98  N.  C,  120,  relied  on  by  counsel  for  ap- 
pellant. There,  the  case  on  appeal  was  settled  by  the  Court, 
and  presented,  concisely  and  clearly,  the  matter  in  contro- 
versy, and  the  alleged  ground  of  error — it  was  apparent  in 
that  case,  and  upon  the  face  of  the  case,  stated  by  the  Court, 
and  did  not  have  to  be  pointed  out  in  this  Court  for  the 
first  time;  but  here,  it  is  sought,  for  the  first  time,  to  assign 
some  error  in  the  finding  of  the  referee,  which  was  not  ex- 
cepted to,  and  about  which,  so  far  as  we  can  see,  there  was 
never  any  dispute  or  controversy,  and  which  was  never 
brought  to  the  attention  of  the  referee,  or  passed  upon  by 
the  Court  below.  • 

This  will  not  do.  Wliissenhitnt  v.  Jones,  80  N.  C,  348; 
Neal  V.  Mace,  89  N.  (a,  171 ;  The  Code,  §  550;  Manufacturing 
Co.  V.  Simmons,  97  N.  C,  89,  and  the  many  cases  cited. 

There  is  no  error. 

Judgment  affirmed. 
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WILSON  P.  COVINGTON  v.  MORRIS  NEWBERGER. 

Practice  in  Supreme  Court — Amending  Case  on  Appeal — Prin- 
cipal and  Agent —  Verdict — Evidence — Innkeepei^^s  Lien. 

1.  ThiR  Court  cannot  permit  the  case  on  appeal,  appearing  in  the  record, 

to  be  varied  or  amended  bv  adding  thereto  matters  suggested  to 
the  Court  upon  affidavit.  Only  questions  presented  in  the  record 
can  be  considered. 

2.  In  the  absence  of  an  express  agreement  the  principal  is  not  responsi- 

ble for  the  hotel  bill  of  his  agent  or  drummer,  where  the  hotel- 
keeper  allows  the  agent  to  run  up  a  bill  without  notice  to  the  prin- 
cipal, and  it  is  proven  to  be  a  general  custom  for  such  agents  to 
pay  their  hotel  bills  in  cash. 

3  An  innkeeper  has  a  lien  even  upon  the  goods  of  a  third  person  held 
by  a  guest,  and  brought  within  the  inn,  unless  he  knew  they 
were  not  the  property  of  toe  guest. 

4.  When  there  is  no  evidence,  or  only  a  scintilla  of  evidence,  or  the 
evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it,  to 
warrant  an  inference  of  any  fact  in  issue,  the  Court  should  not 
leave  the  issue  to  be  passed  upon  by  the  jury,  but  should  direct  a 
verdict  against  the  party  upon  whom  the  burden  of  proof  rests. 

Civil  a(  tion,  originally  commenced  before  a  Justice  of 
the  Peace,  and  carried,  by  appeal,  to  the  Superior  Court  of 
Anson  County,  and  tried  before  Clarky  J,,  at  May  Terra,  1887, 
of  said  Court. 

At  the  time  of  issuing  the  summons,  and  as  ancillary  to 
the  action,  a  warrant  of  attachment  was  issued,  under  which 
certain  trunks  and  packages  of  samples,  in  possession  of 
Lindsay  Davis,  were  seized,  and  afterwards  replevied  by  the 
defendant. 

The  pleadings  were  oral. 

During  the  years  1881  and  1882,  the  plaintiff  was  the  pro- 
prietor of  a  hotel  in  the  town  of  Wadesboro,  and  he  alleged 
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that  during  that  time  the  defendant  became  indebted  to  him 
in  the  sum  of  $47,  for  the  board  and  lodging  of  his  agent,  Lind- 
say Davis.  The  defendant  answered,  denying  the  debt  and 
denying  that  he  owed  the  plaintiff  anything. 

The  plaintiff,  in  his  own  behalf,  testified,  in  substance, 
that  "  Davis  was  traveling  over  the  country  as  the  sal^man 
of  the  defendant,  soliciting  orders  and  selling  goods  for  him," 
and  was  so  engaged  at  the  time  the  alleged  debt  was  con- 
tracted. Witness  knew  that  Davis  was  the  agent  of  the  de- 
fendant, "  and  on  every  occasion  when  he  stopped  with  wit- 
ness, he  was  engaged  in  prosecuting  the  defendant's  business. 
Witness  extended  credit  to  defendant  in  the  first  instance, 
and  thought  that  he  wa^  responsible  for  his  agent's  board 
l^jjl     4c     «     «     «     j^  ^^  ^^Q  habit  of  said  agent  to  come  to 

Wadesboro  several  times  <mring  the  year,  and,  while  making 
plaintiff's  hotel  headquarters,  to  visit  the  surrounding  coun- 
try, by  private  conveyance,  returning  to  Wadesboro  from 
time  to  time,  to  receive  communications  and  orders  from  his 
house,  and  to  send  orders  for  goods  which  he  had  sold.  Wit- 
ness received  payments  from  time  to  time  from  said  agent, 
on  the  account,  and  the  sum  of  forty-seven  dollars  is  the 
balance  due  after  deducting  all  payments. 

Cross-examined, — Said  Davis  always  registered  on  the  hotel 
register  as  "  Lindsay  Davis,"  without  making  any  reference  to 
the  defendant.  Said  Davis  was  carrying  with  him  large 
trunks  and  cases  of  samples  of  clothing,  all  of  which  were 
brought  to  plaintiff's  hotel  and  there  kept  and  exhibited. 
Davis  was  a  transient  patron  at  plaintiff's  hotel.  It  was  the 
general  custom  that  such  patrons  were  expected  to  pay  cash 
for  their  bills,  though  witness  thought  there  were  exceptions. 
Where  the  drummer  was  engaged  in  "  working  up"  the  sur- 
rounding country,  he  was  not  expected  to  settle  until  he  had 
finished.  Some  time  since  the  commencement  of  the  action 
the  witness  drew  off  his  account  from  his  hotel  register,  which 
is  £is  follows,  to- wit : 
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Lindsay  Davis  with  M.  Newberoer — 


1881.  April 

1,  To  board 

(i 

6  «   " 

« 

12,  "   " 

u 

13,  «   " 

July 

29,  "   " 

Aug. 

1,  "   " 

t( 

7,  "   " 

a 

11,  "   " 

ti 

11,  By  cash . 

Oct.    17,  To  board 

U  ^i  U  it 


"      24,  By  cash 


Amount  brought  forward 

March    2,  To  board... 

April     5,    "      «      ... 

"       18,   "      "      ..- 

Aug.    28,    "      "      ... 


ii 


11,  By  cash 


Nov.      8,  To  board 


(( 


27,    "      " 


«   50 

8  50 

12  00 

1  50 

7  50 

50 

50 

8  50 

$39  50 

20  00 

$19  50 

9  00 

1  00 

$29  50 

8  00 

$21  50 

2  50 

1  50 

7  00 

11  00 

$43  50 

3  50 

$40  00 

4  50 

2  50 

$47  00 
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Which  account  witness  has  since  kept  on  a  small  pocket 
memorandum. 

Witness  extended  the  credit  and  allowed  the  account  to 
run,  because  he  thought  the  trunks  and  cases  of  samples  were 
liable  and  responsible  for  the  board  bills  of  Davis,  and  also 
because  he  thought  the  defendant  was  liable  for  the  board 
bills  of  his  said  drummer.  Witness  never  had,  at  any  time 
prior  to  the  commencement  of  this  action,  any  conversation 
or  communication  with  the  defendant  concerning  the  ac- 
count— never  notified  him  that  he  was  extending  credit  on 
account  of  his  said  drummer;  never  presented  the  account 
to  defendant,  or  made  any  demand  on  him  before  bringing 
the  action." 

The  plaintiff  then  put  in  evidence  the  return  of  the  Sherilf 
endorsed  on  the  warrants  of  attachvient  and  the  undertaking 
entered  into  by  the  defendant,  which  showed  that  the  prop- 
erty levied  on  (the  trunks  and  samples)  was  the  property  of 
the  defendant,  and  claimed  bv  him. 

George  W.  Huntley,  witness  for  plaintiff,  testified  that  dur- 
ing the  years  1881  and  1882  Davis  was  traveling  as  the  drum- 
mer or  agent  of  the  defendant,  selling  clothing  for  him. 
"  Witness  pave  him  (Davis) orders  for  goods;  the  goods  were 
shipped  and  received  by  witness,  and  witness  paid  the  draft 
drawn  by  the  defendant  for  the  price  of  the  goods." 

Dr.  Covington  also  testified  that  Davis  was  the  traveling 
salesman  of  the  defendant. 

The  defendant  introduced  no  evidence. 

The  Court  charged  the  jury,  in  substance,  as  follows,  to- wit: 

That  thev  must  first  be  satisfied  from  the  evidence  that 
Lindsay  Davis  was  the  agent  of  the  defendant,  Morris  New- 
berger, and  if  they  were  not  so  satisfied,  they  should  find  the 
issue  in  favor  of  the  defendant.  But  if,  from  the  evidence, 
they  were  satisfied  that  Lindsay  Davis  was  the  agent  of  the 
defendant  at  the  time  the  account  was  made,  that  then  the 
liability  of  the  defendant  would  depend  upon  the  character 
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of  the  agency,  and  whether  the  agent  had  authority  to  bind 
his  principal  for  his  board  bill ;  that  plaintiff  must  satisfy 
the  jury  that,  by  the  contract  of  agency,  the  agent  had  such 
authority  from  his  principal  when  engaged  in  the  prosecu- 
tion of  the  agency;  and  if  the  defendant  (principal)  did  au- 
thorize his  agent  to  bind  him  for  the  price  of  the  agent's 
board,  and  the  board  bill  was  contracted  by  the  agent  in  the 
course  of  the  business,  that  then  the  defendant  would  be 
liable  in  this  action,  and  they  should  find*  in  favor  of  the 
plaintiff;  that  if  Lindsay  Davis  was  the  drummer  of  the  de- 
fendant, and  stopped  at  the  hotel  of  the  plaintiff  in  the  prose- 
cution of  his  business  as  the  drummer  of  defendant,  and 
such  stopping  and  boarding  was  necessary  to  the  prosecu- 
tion of  the  agency,  and  the  jury  find  from  the  evidence  that 
the  contracting  ot  the  board  bills  was  necessary  in  the  prose- 
cution of  the  work  of  the  agency,  the  defendant  was  liable  to 
plaintiff  for  such  of  his  account  as  has  been  proved  to  the 
satisfaction  of  the  jury.  That  the  burden  was  on  the  plaintiff 
to  satisfy  them  of  the  truth  of  these  propositions. 

The  Court  submitted  to  the  jury  the  following  issues: 
"  Is  defendant  indebted  to  plaintiff?     If  so,  how  much?" 
The  jury  responded,  "  Yes  ;  forty-seven  dollars." 
The  defendant  move<l  for  a  new  trial,  for  error  of  the  Court 
in  refusing  instructions  asked,  in  submitting  issue  to  the 
jury,  and  for  error  in  the  charge  of  the  Court. 

Motionoverruled.  Judgment.  Appeal  by  the  defendant 
to  the  Supreme  Court. 

Mr.  W.  L,  Parsons,  for  the  plaintiff. 

Messrs,  J.  A.  Lockhart  and  P.  D.  Walker,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  Upon  disagreement  of 
counsel,  the  case  on  appeal  Was  settled  by  the  Judge,  as  ap- 
pears from  the  certificate,  and  the  instructions  asked  for  by 
the  defendant,  and  the  refusal  of  w-hich  constitutes  one  of 
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the  grounds  of  exception,  as  appears  in  the  statement  of  the 
case,  do  not  appear  in  the  record.  Counsel  for  the  appellant 
proposed  to  show  by  affidavits  what  the  instructions  asked 
for  and  refused  were ;  but  this  Court  cannot  permit  the  case 
stated  to  be  varied  or  amended  in  any  such  way,  and  we  can 
only  consider  the  questions  presented  in  the  record. 

The  plaintiff  was  a  hotel  keeper  in  the  town  of  Wades- 
boro.  One  Lindsay  Davis  was  the  traveling  salesman  or 
"drummer"  for  the  defendant  Newberger,  and  in  the  course 
of  his  business  as  such,  '*  was  a  transient  patron  at  plaintiff's 
hotel "  at  divers  times,  from  April  1st,  1881,  to  November 
27th,  1882,  generally  leaving  without  paying  his  board,  but 
making  occasional  payments,  as  appears  by  the  credits  on 
the  account.  It  was  during  this  time,  extending  over  a  pe- 
riod of  nearly  twenty  months,  that  the  credit  was  given  and 
the  debt  incurred,  which  it  is  sought  by  this  action  to  re- 
cover. There  is  no  evidence  of  any  express  agreement  or 
promise  on  the  part  of  the  defendant  to  pay  the  debt,  and 
there  is  no  evidence  that  he  knew  of  its  existence  till  this 
action  was  instituted.  On  the  contrar)'',  the  plaintiff  him- 
self testifies  (and  this  was  the  only  evidence  on  this  point) 
that  he  "  never  had,  at  any  time  prior  to  the  commencement 
of  this  action,  any  conversation  or  communication  with  the 
defendant  concerning  the  account;  never  notifi-ed  him  that 
he  was  extending  credit  on  account  of  his  said  drummer; 
never  presented  the  account  to  defendant,  or  made  any  <fo- 
mand  on  him  before  bringing  the  action." 

Is  there  any  evidence  of  an  implied  promise  on  the  part 
of  the  defendant  to  pay  this  debt?  Is  there  any  evidence 
of  authority  from  him  to  the  plaintiff  to  give  this  extended 
credit  for  the  board  of  the  "drummer?"  Is  there  any  evi- 
dence, from  which  it  might  be  reasonably  inferred  or  implied, 
that  he  would  be  liable^  therefor?  Is  there  any  evidence 
whatever,  that  the  "  agent "  Davis  "  had  authority  to  bind 
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his  principal  (the  defendant)  for  his  board  bill,"  extending 
over  a  period  of  many  months? 

The  plaintiff  says  that  there  was  some  evidence  in  the 
fact  that  the  defendant  Newberger  sent  Davis,  as  his  agent, 
through  the  country  to  sell  goods  for  him,  and  that  this  car- 
ried with  it  the  incidental,  or  implied,  authority  in  Davis  to 
bind  the  principal  for  liabilities  incurred  by  the  agent,  and 
rendered  necessary  in  the  discharge  of  the  duties  pertai-ning 
tn  his  agency;  and  for  this  he  refers  us  to  iStory  on  Agency, 
§§  73,  78,  98^  119  and  127;  Hxintleij  v.  Mathias,  90  N.  C,  101, 
and  Bentley  v.  Doygeit,  37  Am.  Reps.,  827.  These  authori- 
ties go  to  the  full  extent  of  declaring,  that  the  principal  is 
liable  for  any  necessary  expenses,  or  for  anything  that  it  may 
be  necessary  for  the  agent  to  do  in  and  about  the  business  of 
his  agency,  and  when  the  principal  sends  the  agent  out,  he 
sends  him  with  the  implied  authority  to  do  what  is  necessary 
and  proper,  in  order  to  transact  the  business  for  which  he 
is  employed.  The  principal  is  bound,  in  such  cases,  by  what- 
ever the  agent  may  do  within  the  scope  of  his  authority. 

Conceding  this  doctrine  as  well  settled,  can  it  be  reason- 
ably assumed  that  it  is  within  the  scope  of  the  agent's  au- 
thority to  make  debts  and  charge  his  principal  therewith,  as 
is  done  in  this  case?  He  was  employed  to  sell  goods,  and 
it  may  be,  all  reasonable  and  necessary  expenses  (whether 
he  is  furnished  with  the  money  by  his  principal  to  pay  them 
or  not),  as  he  travels  through  the  country,  may  be  an  im- 
plied charge  against  his  principal,  as  a  necessary  incident  to 
the  business  of  the  agency;  but  this  must  be  within  the 
limits,  and  subordinate  to  well  known  custom.  The  plain- 
tiflF  in  this  case  testifies  that  "  it  was  the  general  custom,  that 
such  patrons  (transient  patrons)  were  expected  to  pay  cash 
for  their  bills."  It  is  true,  he  adds,  that  he  "  thought  there 
were  exceptions."  There  is  nothing  stated  by  him  to  show, 
nor  does  he  say,  that  this  case  is  an  exception. 

If  he  intended  to  hold  the  defendant  answerable  for  the 
34 
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board  bill  of  Davis,  it  was  manifestly  his  duty,  in  the  ab- 
sence of  any  agreement,  to  notify  him  of  the  failure  of  Davis 
•''to  pay  cash,"  in  accordance  with  custom.  Wharton  on 
Agency  and  Agents,  §§  134  and  137.  The  long  and  con- 
tinued failure  of  Davis  to  pay  cash,  according  to  the  general 
custom,  ought  to  have  put  the  plaintiff  on  inquiry,  and  it  is 
well  said  by  Wharton,  §  139,  "  when  there  is  any  good  reason 
to  put  the  third  party  (the  party  dealing  with  the  agent)  on 
his  incjuiry,  he  is  bound  to  go  to  the  principal  for  this  pur- 
pose, or.  otherwise,  he  will  open  himself  to  the  charge  of 
collusion  with  the  agent  against  the  principal." 

But  counsel  for  the  plaintiff  insist,  that  the  inn-keeper  hasa 
lien,  even  upon  the  goods  of  a  third  person,  held  by  a  guest 
and  brought  within  the  inn,  and  when  the  defendant  re- 
plevied the  goods,  he  became  liable.  The  landlord  or  inn- 
keeper's lien  is  well  recognized,  and  the  case  of  Cook  v.  Kane^ 
57  Am,  Reps.,  28,  cited  by  counsel,  is  authority  for  the  posi- 
tion taken  by  counsel,  but  it  has  the  qualification,  "unless 
he  knew  it  was  not  the  property  of  the  guest." 

Assuming,  that  upon  a  notification  of  the  failure  of  the 
drummer,  in  the  first  instance  to  pay  cash,  according  to  the 
general  custom,  the  defendants  would  have  been  liable  for  his 
hotel  bill  (when  the  amount  of  the  account  was  insignificant), 
and  assuming  that  the  plaintiff  would  then  have  had  a  lien 
upon  the  trunks  and  samples  in  the  possession  of  the  drum- 
mer, to  secure  the  cash,  then  due  from  his  customer,  and,  in- 
stead of  availing  himself  of  it,  had  permitted  the  drummer 
to  carry  them  away,  and  extended  the  credit  from  time  to 
time,  in  the  manner  indicated  in  the  account,  and  for  which, 
we  think,  there  is  no  evidence  of  authority,  then  he  would 
have  had  no  lien  upon  defendant's  property  for  the  amount 
of  the  unauthorized  credit,  and  the  fact  that  the  defendant 
replevied  the  goods,  cannot  help  the  plaintiff. 

When  there  is  no  evidence,  or  only  a  sciniUla  of  evidence, 
or  the  evidence  is  not  sufficient,  in  a  just  and  reasonable 
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view  of  it,  to  warrant  an  inference  of  any  fact  in  issue,  the 
Court  should  not  leave  the  issue  to  be  passed  upon  by  the 
jury,  but  should  direct  a  verdict  against  the  party  upon 
whom  the  burden  of  proof  rests.  Brown  v.  Kinsey^  81  N.  C, 
245 ;  Be^t  v.  Frederick,  84  N.  C,  176;  State  v.  White,  89  N.  C, 
462;  State  v.  Powell,  94  N.  C,  9(35,  and  cases  cited. 

There  is  error,  and  the  defendant  is  entitled  to  a  new  trial. 

Error.  Venire  de  novo. 


THE  FIRST  NATIONAL  BANK  OF  CHARLOTTE  v.  A.  R.  HOMES- 
LEY  and  others. 

Surety  and  Principal — Indulging  Judgment  against  Principal — 

Notice  by  Sureties  to  Creditor. 

1.  A  creditor  haTing  obtained  judgment  against  principal  and  sureties  to 

a  debt,  and  there  being  some  real  property  of  the  principal  in  excess 
of  the  homestead,  after  the  same  was  allotted,  the  neglect  of  the 
creditor  to  proceed  to  sell  such  excess,  though  orally  requested  so 
to  do  by  the  sureties,  does  not  exonerate  the  sureties  to  the  amount 
the  land  would  have  brought  if  sold . 

2.  Where  the  creditor  merely  remains  passive,  doing  nothing  detrimental 

to  the  surety,  who  can  pay  the  debt  and  have  the  judgment  as- 
signed to  a  trustee,  so  as  to  place  it  under  his  control,  the  surety 
is  not  exonerated. 

8.  To  get  the  benefit  provided  for  sureties  by  Sec.  2097  of  The  Code,  they 
must  give  the  creditor  notice  in  writing  to  bring  suit.  &c.,  and 
only  he  who  gives  the  notice  can  claim  the  benefit,  when  there  are 
more  than  one. 

Civil  action,  tried  before  MacRae,  /.,  at  Fall  Term,  1887, 
of  the  Superior  Court  of  Mecklenbirg. 

The  First  National  Bank  of  Charlotte,  organized  and  act- 
iug  under  the  laws  of  the  United  States,  at  Fall  Term,  1875, 
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recovered  judgment  in  the  Superior  Court  of  Mecklenburg 
against  the  defendants,  for  the  sum  of  $2,638.60,  on  their  prom- 
issory note  in  general  terms,  while,  in  fact,  the  defendant  A. 
R.  Homesley  was  a  principal,  and  the  others  sureties  to  the 
debt.  A  transcript  of  the  judgment  was  sent  to  Gaston 
County,  and  docketed  in  the  Superior  Court  of  that  county 
on  the  27th  day  of  February,  1876.  At  that  time,  the  prin- 
cipal debtor  owned  land  therein  situated,  estimated  to  be 
worth  from  twelve  to  fifteen  hundred  dollars,  for  which  he 
had  deeds,  that  had  not  then  been  registered,  though  they 
have  been  since.  His  exempt  property,  real  and  personal, 
was  laid  off  and  allotted  to  him  on  September  6th,  1876,  in 
another  county,  and  he  has  become  insolvent. 

After  the  docketing  the  judgment,  the  sureties  Rudisill  and 
Gidney  requested  the  plaintiff  to  sue  out  execution  and  sat- 
isfy the  debt  by  sale  of  said  land,  which  it  failed  to  do. 

The  defendants,  who  are  sureties,  insist  that,  by  reason  of 
the  plaintiff's  refusal,  after  being  so  required,  to  sue  out  exe- 
cution and  sell  the  land  of  their  principal,  thus  subjected  to 
the  statutory  lien,  they  are  exonerated  from  liability  to  the 
extent  of  the  sum  which  the  sale  of  the  land  would  have 
produced,  and  that  in  the  present  action  to  enforce  the  judg- 
ment, the  plaintiff's  recovery  against  them  should  be  only 
for  the  residue  of  the  debt. 

The  Court  ruled  against  the  claim  for  reduction,  and  upon 
the  agreed  facts  entered  judgment  for  the  entire  debt  de- 
manded, from  which  the  sureties  appealed. 

Mr,  W.  P.  Bynum,  for  the  plaintiff. 
Mr.  J.  B.  BatcheloTy  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case).  The  only  question 
before  us,  though  other  defences  are  set  up  in  the  answer,  is 
as  to  the  asserted  equitable  right  to  an  abatement  in  the 
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plaintiff's  demand  to  the  extent  claimed,  in  faver  of  the  ap- 
pellants. 

It  is  a  well  settled  rule  in  equity,  aside  from  special  legis- 
lation in  this  State  for  the  protection  of  sureties,  that  while 
"  forbearance  or  delay  in  collecting  from  the  principal  debtor, 
furnishes  no  ground  on  which  the  surety  can  ask  for  exon- 
eration," yet  '*  if  the  creditor  do  any  act  for  the  ease  of  the 
principal,  without  the  privity  of  the  surety,  by  which  act  the 
surety  is  injured  or  exposed  to  injury,  that  act  may  be  laid 
hold  of  for  the  surety's  relief"  Gaston,  J.,  in  Cooper  v.  WU- 
cox,  2  D.  &  B.  Eq.,  90. 

The  same  principle  is  stated  by  Ruffin,  C.  J.,  in  the 
opinion  in  a  case  decided  at  the  next  term,  in  these  words : 

"  The  surety  is  entitled  to  the  benefit  of  every  additional 
or  collateral  security,  which  the  creditor  gets  into  his  hands, 
for  the  debt  for  which  the  surety  is  bound.  As  soon  as  such 
a  security  is  created,  and  by  whatever  means,  the  surety's 
interest  in  it  arises,  and  the  creditor  cannot,  himself,  nor  by 
any  collusion  with  the  debtor,  do  any  act  to  impair  the 
security  or  destroy  the  surety's  interest."  Nelson  v.  WiUiaws, 
Ibid.,  118.  To  like  effect,  SmUh  v.  McLeod,  3  Ired.  Eq.,  390. 
In  Forbes  v.  Smith,  5  Ired.  Eq.,  3(39.  A  surety  had,  on  appli- 
cation to  the  Clerk,  caused  an  execution  to  issue  on  a  judg- 
ment recovered  against  the  principal  and  himself,  which 
was  levied  upon  certain  slaves,  that  had  belonged  to  the 
principal  debtor,  and  were  liable  to  be  thus  seized  and  sold, 
although  they  had  been  included  in  a  conveyance,  by  way 
of  marriage  settlement,  to  the  plaintiff,  as  trustee,  which  had 
not  been  registered,  and  was  ineffectual  against  the  writ. 
The  plaintiff  withdrew  the  process,  returned  it  to  the  office, 
and  directed  that  none  other  should  issue  without  plaintiff's 
order.  The  right  to  do  this,  without  impairing  the  liability 
of  the  surety,  was  declared,  Pearson,  J.,  saying,  that  "  all 
that  the  plaintiff  (in  the  bill  in  equity),  as  surety,  had  a 
right  to  ask,  under  the  circumstances,  was  the  benefit  of 
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having  control  of  the  judgment,  provided  he  paid  up  the 
debt,  and  this  he  failed  to  do." 

In  Thornton  v.  Thornton,  63  N.  C,  211,  cited  for  the  plain- 
tiff, judgment  was  rendered  in  Cumberland  County  Court, 
against  the  principal  debtor  and  his  surety,  their  relations 
as  such  being  therein  distinguished,  and  the  principal  had 
property  in  other  counties,  to  which  the  plaintiff  himself 
would  not  direct  execution  to  issue,  nor  allow  the  surety  to 
have  it  done,  for  his  relief.  In  the  opinion,  delivered  by 
Rodman,  J.,  he  uses  this  language:  "The  creditor  is  not 
bound  to  sue,  or  to  use  active  diligence  in  collecting  his  debt 
out  of  the  principal  debtor.  But  if  the  creditor  gives  time 
to  the  principal  debtor,  that  is,  if  by  any  valid  contract  he 
debars  himself  from  the  immediate  prosecution  of  his  rem- 
edy, or  if  he  releases  any  security,  which  may  have  been 
acquired  from  the  principal  debtor,  he  thereby  discharges 
the  suretv." 

The  doctrine  extracted  from  these  cases,  where  the  credi- 
tor merely  remains  passive,  doing  nothing  himself  detri- 
mental to  the  sureties,  while  the  opportunity  is  afforded  them, 
by  paying  the  debt  and  having  the  judgment  assigned  to  a 
trustee,  so  as  to  place  it  under  their  control,  cannot  be  in- 
voked for  the  relief  of  the  sureties  in  this  case.  Hanner  v. 
Douglas,  4  Jones  Eq.,  262:  Towe  v.  Neiobold,  Ibid.,  212. 

The  General  Assembly  has  come  to  the  relief  of  sureties,  in 
cases  not  provided  for  in  the  pre-existing  law,  by  requiring 
the  creditor,  at  the  instance  of  the  .surety  who  considers 
himself  in  danger  of  loss  from  his  contingent  liability,  to 
bring  suit  and  use  reasonable  diligence  in  making  his  money 
from  the  principal,  and  saving  harmless  the  surety,  at  the 
hazard  of  losing  his  claim  upon  the  latter,  if  negligent  in 
doing  so.     The  Code,  §  2097. 

To  have  the  benefit  of  this  enactment,  and  that  there  may 
be  no  controversy  as  to  whether  the  demand  is  sufficient  to 
have  this  effect,  it  must  be  a  notice  in  writing,  given  to  the 
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creditor,  and  its  benefits  are  secured  to  such  only  as  give  the 
notice,  if  there  be  more  than  one  surety.     The  Code,  §  2098. 

But  official  bonds,  or  securities  held  as  collateral,  are  ex- 
cepted from  the  operation  of  the  act ;  nor  does  it  reach  the 
present  case,  since  the  requirement  of  the  sureties  was  verbal 
only,  if  in  other  aspects  applicable  to  the  present  case. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


JOHN  DICKERSON  v.  W.   K.  WILCOXON  and  W.  H.  PERKINS, 

Executors  of  Allen  Perkins. 

Executors  and  Administrators — Judgment. 

Where  a  judgment  is  obtained  against  executors  upon  a  debt  due  by 
their  testator,  and  upon  a  reference,  ordered  in  the  cause,  to  state 
an  account  of  the  administration,  it  is  ascertained  that  the  execu- 
tors have  not  enough  assets  derived  from  the  personalty  to  satisfy 
the  judgment,  but  that  they  have  sufficient  funds  in  hand  derived 
from  the  sale  of  the  real  estate  of  their  testator — the  real  estate 
having  been  sold  by  the  devisees  and  the  proceeds  turned  over  by 
them  to  the  executors;  Held,  that  it  was  not  error  to  order  the 
payment  of  the  judgment  out  of  the  proceeds  of  the  realty  in  the 
hands  of  the  executors,  although  the  devisees  were  not  parties  to 
the  action,  and  no  special  proceeding  to  make  real  estate  assets 
had  been  brought  against  such  devisees  by  the  executors. 

This  was  a  civil  action,  heard  on  exceptions,  by  MacRae, 
J.y  at  May  Term,  1887,  of  Ashe  Superior  Court,  final  judg- 
ment being  rendered  by  Boijkin,  J.,  at  Fall  Term,  1887,  on 
the  filing  of  the  opinion  of  the  Supreme  Court,  rendered  at 
February  Term,  1887,  in  this  cause. 

Defendants  appealed. 

This  action,  commenced  on  November  0th,  1809,  is  prose- 
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cuted  for  the  purpose  of  settling  a  partnership,  formed  in 
1855,  of  the  plaintiff,  one  Jackson  B.  Hash  (whose  interest 
in  the  business  the  plaintiff  claims  as  assignee),  and  Allen 
Perkins,  the  defendants*  testator,  and  to  recover  the  plain- 
tiff's share  of  the  proceeds.  The  complaint  alleges  that  the 
funds  of  the  mercantile  firm  went  into  the  hands  of  the  said 
Allen  Perkins,  and  no  account  thereof  has  been  rendered 
and  adjusted,  either  by  the  deceased  member  in  his  life-time, 
or  bv  his  executors  since.  The  defendants  admit  the  consti- 
tution  of  the  partnership  firm  of  Hash,  Perkins  &  Co.  in 
1855,  and  its  dissolution  in  1857,  deny  the  alleged  contribu- 
tion to  the  caj)ital  stock,  alleged  in  the  complaint,  and  the 
testator's  taking  the  effects  into  his  possession,  and  under- 
taking to  close  up  the  business;  aver  that  one  Timothy  Per- 
kins, a  clerk  in  their  employ,  and  since  deceased,  undertook 
this  duty,  and  the  books  and  accounts  were  placed  in  his 
charge,  with  the  consent  of  all  the  members,  and  that  his 
efforts  in  that  direction  were  interrupted  by  the  civil  war, 
into  which  he  entered  and  was  killed — and  while  having  no 
assets  of  the  testator,  submit  to  the  taking  the  proposed  ac- 
count. 

Such  proceedings  were  had  in  the  cause,  that  at  Spring 
Term,  1883,  of  the  Superior  Court  of  Ashe  County,  judg- 
ment w^as  recovered  upon  an  ascertained  balance  due,  the 
plaintiff  from  the  partnersl»ip  resources,  of  $623.70,  with  in- 
terest from  Fall  Term,  1882,  but  without  the  institution  of 
any  incjuiry  into  the  condition  of  the  testator's  estate,  and 
the  value  of  the  assets,  with  which  the  defendants  are  charge- 
able to  make  payment. 

Upon  an  appeal  to  this  Court,  from  the  ruling  of  the  Judge 
in  the  cause,  whereby  the  issue  of  an  execution  against  the 
defendants,  to  be  satisfied  de  bonis  propriiSy  was  stayed  until 
the  sufficiency  of  the  assets  could  be  ascertained  to  meet  the 
debt,  the  cause  was  remanded  for  that  purpose,  and  mean- 
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while  action  under  execution  suspended.  See  the  case  re- 
ported in  97  N.  C,  309. 

The  cause  being  resumed  in  the  Superior  Court,  an  order 
of  reference  was  made  to  the  Clerk,  to  take  and  state  an  ac- 
count of  the  administration  of  the  testator^s  estate  by  the 
executors,  which  order  was  executed,  and  report  returned  to 
the  succeeding  term. 

The  referee  finds  that  there  were  in  the  defendants'  hands 
on  April  19,  1879,  as  appears  by  record  of  settlement  in  the 
Clerk's  office,  $417.78,  which,  with  interest  since  accrued, 
to- wit,  $152.58,  makes  an  aggregate  of  $570.36. 

He  further  reports  proceeds  of  land  sold  by  the  executors, 
with  which  they  are  chargeable  iis  assets,  which,  with  the 
moneys  already  mentioned,  swell  the  whole  sum  to  $7,990.47. 
To  the  report  the  defendants  file  the  following  exceptions : 

The  defendants  except  to  the  report  filed  by  Commis- 
sioner Dickson  at  this  term  of  the  Court,  for  the  following 
reasons : 

1st.  The  commissioner  erred  in  finding  as  a  fact  that 
there  went  into  the  hands  of  the  defendant  from  the  sale  of 
the  460  acre  tract  on  Hilton,  owned  bv  Allen  Perkins  at  the 
time  of  his  death,  the  sum,  with  interest,  of  $4,123.21,  when 
there  was  no  evidence  before  him  showing  that  any  sum 
whatever  went  into  their  hands  from  this  source;  but  on  the 
contrary,  the  evidence  shows  that  the  land  was  sold  as  the 
lands  belonging  to  the  estate  of  Riley  Perkins,  for  partition 
among  his  heirs,  instead  of  the  heirs  of  Allen  Perkins. 

2d.  The  commissioner  erred  in  finding  that  there  did  or 
should  have  gone  into  the  hands  of  the  defendants,  from  the 
sale  of  the  Naked  creek  lands,  the  sum  $3,036.00,  contrary  to 
the  evidence  and  against  the  weight  thereof. 

3d.  The  commissioner  erred  in  finding,  as  a  conclusion  of 
law,  that  the  defendants  are  estopped  from  claiming  the  title 
for  the  460  acre  tract  on  Hilton,  and  claiming  under  the 
deed  from  Allen  Perkins  to  Riley  Perkins  in  1858,  by  claim- 
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ing  under  the  will  of  Allen  Perkins,  without  finding  the 
fact  that  they  did  claim  said  lands  under  the  will  of  Allen 
Perkins,  and  when  the  weight  of  the  testimony  shows  that 
what  claim,  if  any  at  all,  they  set  up  to  said  lands,  was 
under  Rilev  Terkins. 

4th.  The  commissioner  finds  that  the  sum  of  17,990.47  is 
now  in  the  hands  of  the  defendants,  liable  for  the  payment 
of  the  just  claims  against  the  estate  of  their  testator,  but 
failed  to  find  w^hat  portion  of  said  sum  is  in  the  hands  of 
the  defendants  separately. 

5th.  The  commissioner  fails  to  find  what  amount  of  legal 
claims  against  the  estate  of  Allen  Perkins  have  been  paid 
by  defendants. 

6th.  The  commissioner  failed  to  find  what  amount  of 
legal  claims  against  the  estate  of  Allen  Perkins  is  still  out- 
standing. 

7th.  The  commissioner  fails  to  find  what  portion  of  the 
assets  that  he  finds  in  tlie  defendants'  hands  are  liable  to  the 
plaintifl^s  debt. 

8th.  The  report  of  the  commissioner  is  conflicting  and 
erroneous  upon  its  face,  in  that,  in  fixing  the  amount  re- 
ceived from  the  several  sources,  he  reports  one  amount,  and 
in  the  aggregate  reports  another. 

9th.  The  commissioner  erred  in  finding  that  there  went 
into  the  hands  of  defendant  \V.  K.  Wilcoxon  §125.00  for 
lands  bid  off  by  him  on  Hilton,  when  the  weight  of  the  tes- 
timony shows  that  neither  the  lands  nor  the  money  for  the 
same  went,  or  could  have  gone,  into  his  hands. 

His  Honor,  Judge  MacRae,  after  hearing  the  argument  in 
the  case,  filed  the  following  order: 

This  cause  coming  on  to  be  heard  upon  the  report  of  the 
referee  filed  and  exceptions  thereto,  it  is  considered  by  the 
Court  that  the  first  and  third  exceptions  be  sustained.  It  ap- 
pearing from  the  evidence,  that  the  460  acres,  known  as  the 
Hilton  land,  or  part  of  the  Hilton  land,  devised  by  the  testa- 
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tor,  with  other  lands,  to  his  children,  had  been  conveyed  by 
the  testator  in  his  life-time  to  his  son,  Riley  Perkins,  who 
was  killed  in  the  war,  leaving  no  issue,  and  that  said  land 
was  sold  for  partition  among  the  heirs  of  Riley  Perkins,  who 
were  also  devisees  under  the  will  of  Allen  Perkins. 

The  Court  is  of  opinion,  that  the  parties  claiming  under 
the  will  of  Allen  Perkins  are  not  precluded  from  enjoying 
an  interest  or  estate  in  this  tract,  derived  from  the  legal 
owner  of  the  land,  Riley  Perkins,  and  in  opposition  to  the 
will. 

2d  exception  is  overruled,  upon  the  6th  and  7th  findings 
of  fact  of  thereferee,  which  are  adopted  as  the  findings  of 
the  Court. 

4th  exception  is  sustained,  first,  as  to  the  amount  found  in 
the  hands  of  the  executors,  which  is  to  be  modified  in  ac- 
cordance with  the  rulings  herein  had ;  (2)  the  referee  ought 
to  state  the  amount  with  which  both  the  executors  ought  to 
be  charged,  and  the  sum  with  which  each  executor  should 
be  charged  separately. 

5th  exception  is  overruled.  The  referee  has  given  the  de- 
fendants credit  for  the  sum  claimed  to  have  been  paid  out 
by  them  in  his  third  finding  of  facts,  wherein  he  charges  the 
executors  with  the  balance  against  them  on  their  return,  or 
record  of  settlements,  made  the  19th  April,  1879,  i.  e.,  $417.98 
and  interest. 

6th  exception  is  overruled.  It  is  not  necessary  for  the 
purpose  of  the  reference,  that  an  account  should  be  taken  of 
claims  outstanding  against  the  estate  of  Allen  Perkins,  and 
it  is  not  alleged  that  there  are  any  other  outstanding  claims,, 
except  that  of  plaintiff. 

7th  exception  is  overruled.  It  was  not  required  of  the 
referee,  to  report  what  portion  of  the  assets  were  liable  to  the 
plaintiff's  debt,  but  simply  to  state  the  account  of  the  exec- 
utors with  the  estate  of  Allen  Perkins. 
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8th  exception  is  sustained,  in  so  far  as  to  require  a  refor- 
mation of  the  report. 

0th  exception  is  sustained,  it  appearing  that  defendant 
Wilcoxon  bought  a  small  tract  of  land  at  a  sale  for  division 
among  Elizabeth,  Sarah  Ann,  George  and  H.,  devisees  un- 
der the  will,  for  about  $125,  but  that  said  land  was  recovered 
from  said  Wilcoxon,  by  superior  title  to  that  of  the  testator, 
and  therefore  he  ought  not  to  be  charged  with  said  land,  or 
the  proceeds  of  sale  of  it,  as  assets  of  the  estate  of  his  testator. 

And  it  is  ordered  that  it  be  referred  to  J.  M.  Dickson,  Esq., 
to  reform  his  report  and  account,  in  accordance  with  the 
foregoing  directions,  and  make  report  to  the  next  term  of 
this  Court. 

To  which  the  defendant  excepted,  and  assigned  as  error 
that  his  Honor  erred  in  overruling  exceptions  No.  2,  5,  6,  7 
and  9. 

Upon  the  reformed  report  to  Fall  Term,  1887,  judgment 
was  rendered  for  plaintiff,  and  defendant  appealed.  Notice 
waived,  <fec. 

Mr,  E,  R.  StampSj  for  the  plaintiff. 
Mr,  C.  H.  Armjieldj  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  It  will  be  seen  that 
the  object  of  the  reference  is  not  so  much  to  find  what  sum 
remains  in  the  executors'  hands,  after  payment  of  debts  and 
expenses  of  administration,  to  be  paid  over  to  the  legatees  of 
the  testator,  for  they  are  not  suing  for  a  settlement,  and  are 
not  parties  to  the  action,  nor  will  be  bound  by  its  results,  as 
it  is  to  ascertain  the  sufficiency  of  the  assets  to  satisfy  the 
plaintiff's  judgment  and  the  costs  incurred  in  recovering  it. 
The  residuary  balance,  shown  in  their  own  return,  as  reported 
by  the  referee,  with  the  interest  since  accruing,  approximates 
nearly  the  whole  debt,  and  the  difference  only  is  to  be  made 
out  of  the  proceeds  of  the  sales  of  the  lands.    The  personal 
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estate  has  been  exhausted,  and  the  unpaid  residuum  must 
be  provided  for  out  of  the  land,  upon  which  the  liability  now 
rests.  Had  the  land  remained  as  such,  so  much  as  was  nec- 
essary would  have  to  be  sold  to  discharge  the  debt,  and  the 
conversion  of  the  real  estate  into  assets,  accompanied  by  a 
special  proceeding  against  those  to  whom,  by  descent  or  de- 
vise, the  real  estate  has  come.  As  the  sale  has  been  effected 
by  the  action  of  the  devisees,  and  the  money  is  in  the  hands 
of  the  executors,  why  may  not  the  fund  be  thus  applied  at 
once,  since  this  is  all  that  a  special  proceeding  could  do,  and 
this  without  disturbing  existing  interests,  except  by  a  small 
diminution  of  the  fund?  The  testator  gives  the  remainder 
of  his  estate,  real  and  personal,  to  four  named  children,  and 
the  deduction  is,  an  eijual  apportionment  among  them  of  the 
moneys  thus  used.  No  reason  occurs  to  us  why  this  sum- 
mary method  of  reaching  the  same  result  may  not  be 
adopted. 

The  series  of  exceptions  proceed  upon  the  erroneous  idea, 
that  the  action  settles  the  liabilities  of  the  executors,  gener- 
ally, towards  the  legatees  and  devisees,  as  if  it  were  binding 
upon  all.  Only  exceptions  2,  5,  6  and  7  are  overruled,  the 
reasons  for  which,  as  assigned  by  the  Court,  are  sufficient 
and  satisfactory'',  and  we  find,  no  error  in  those  rulings  open 
to  correction  on  the  appeal. 

There  is  no  error,  and  the  judgment  must  be  and  is  af- 
firmed. 

No  error.  Judgment  affirmed. 


542  IN  THE  SUPREME  COURT. 


Cadell  V,  Allen. 


WM.  J.  CADELL  and  wife  v.  WM.  ALLEN. 

Power  of  Attorney — Seal — Deeds — Form  and  Execution  of  Deeds 
by  Attorneys  in  Fact — Connection  of  Written  Instruments. 

1.  A  power  of  attorney,  to  authorize  an  attorney  to  execute  a  deed  for 

real  estate,  must  be  under  the  seal  of  the  principal. 

2.  Such  an  instrument,  concluding  "  In  witness  whereof,  I  (the  prin- 

cipal) have  hereunto  set  my  hand  and  seal,''  and  signed,  but  hav- 
ing no  seal  after  the  name,  or  anything  in  or  about  or  affixed  to 
it  to  represent  a  seal,  is  invalid. 

8.  When  a  deed  is  executed  by  an  attorney  in  fact,  it  must  purport  on 
its  face  and  in  its  terms  to  be  the  deed  of  the  principal,  and  the 
name  of  the  principal  should  be  signed  and  his  seal  affixed  by  the 
attorney  ;  although  the  signing  will  be  sufficient  if  it  be  by  the 
attorney  for  the  principal.  Therefore,  a  deed  purporting  in  its 
terms  to  be  made  by  **  D.  C,  attorney  of  S.  L.,"  Ac,  and  signed 
"  D.  C,  attorney  for  S.  L.,"  is  not  the  deed  of  the  principal. 

4.  Courts  will,  in  the  construction  of  a  deed,  interpret  the  phraseology 

in  such  a,  way  as  to  effectuate  the  intention  of  the  makers,  but 
cannot  supply  and  interpolate  words  essential  to  its  validity,  al- 
though satisfied  that  the  makers  of  the  instrument  failed  to  make 
it  what  they  intended. 

5.  In  an  action  brought  for  that  purpose,  instruments  may  be  reformed 

and  corrected  by  the  Courts;  but  this  cannot  be  done  where  the 
alleged  mistake  appears  incidentally  in  the  trial  of  an  action 
purely  legal  in  its  character,  and  to  which  all  the  persons  whose 
rights  would  be  affected  by  the  proposed  correction  are  not  par- 
ties. 

Ejectment,  tried  before  Graves,  /.,  at  September  Term, 
1886,  of  Union  Superior  Court. 

In  the  course  of  the  trial  of  this  action,  the  plaintiff — the 
defendant  objecting — was  allowed  to  put  in  evidence  a  paj^r 
writing,  purporting  to  be  a  power  of  attorney,  from  Stephen 
Lacy  and  Thomas  Lacy  to  David  Cuthbertson,  empowering 
the  latter  to  sell  and  convey  the  title  to  the  lands  therein  men- 
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tioned  and  described.    This  paper  writing  concluded  as  fol- 
lows: 

"In  witness  whereof,  w^e,  the  said  Stephen  and  Thomas 
Lacy,  have  hereunto  set  our  hands  and  seals,  October  2Gth 
day,  1816. 

(Signed)  Stffhex  Lacy, 

Thomas  Lacy." 

But  no  seal,  nor  any  mark  or  scroll,  purporting  to  be  a 
seal,  is  affixed  to,  or  set  opposite,  these  signatures,  or  else- 
where in  the  writing. 

The  plaintiff  likewise- — the  defendant  objecting — was  al- 
lowed to  put  in  evidence  a  deed  from  David  Cuthbertson, 
attorney,  which  purported  to  convey  the  title  to  the  lands 
therein  mentioned  and  described,  of  Stephen  Lacy,  one  of 
the  parties  signing  and  making  the  power  of  attorney,  to 
Aaron  Stegall.  The  following  is  a  copy  of  so  much  of  this 
deed  as  need  be  set  forth  here : 

"  This  indenture,  made  this  23d  of  February,  1828,  be- 
tween D.  Cuthbertson,  of  the  State  of  North  Carolina,  and 
County  of  Anson,  attorney  for  Stephen  Lacy,  of  the  one 
part,  and  Aaron  Stegall,  of  the  State  and  county,  of  the 
other  part:  Witnesseth,  that  for  and  in  consideration  of  one 
hundred  and  tifty  dollars,  to  him  in  hand  paid  by  the  said 
Stegall,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained  and  sold,  four  certain  tracts  of  land  lying," 
Ac,  (describing  them)  "  and  the  said  D.  Cuthbertson,  in  the 
name,  and  by  virtue  of  his  power  of  attorney  from  the  said 
Stephen  Lacy,  warrants  and  forever  defends  the  said  tracts, 
containing  six  hundred  acres  of  land,  and  premises,  free  and 
clear  of  all  manner  of  incumbrances,  to  the  said  Stegall,  his 
heirs  and  assigns,  forever,  in  as  full  and  ample  a  manner  as 
the  most  learned  in  the  law"  can  devise.     In  witness  whereof, 
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the  said  D.  Outhbertson,  attorney  as  aforesaid,  hath  hereunto 
assigned  this  instrument,  and  sealed  the  same. 

(Signed)  D.  Cuthbertson, 

Attorney  for  Stephen  Lacy'^ 

The  defendant,  among  other  things,  requested  the  Court 
to  eliarge  the  jury  as  follows: 

"  1.  That  the  power  of  attorney  from  Stephen  and  Thomas 
Lacy  to  D.  Cuthbertson  is  void,  for  uncertainty  in  the  descrip- 
tion of  the  land,  which  the  said  D.  Cuthbertson  is  authorized 
to  sell  and  convey.  That  the  said  power  does  not  authorize 
said  Cuthbertson  to  convey  the  land  said  to  be  embraced  in 
the  Lacy  grant. 

2.  That  the  deed  from  D.  Cuthbertson,  the  alleged  attor- 
ney and  ^ent  of  said  Stephen  and  Thomas  Lacy,  passes  no 
title  to  the  land  therein  attempted  to  be  conveyed,  the  con- 
veyance being  in  the  name  of  Cuthbertson,  and  not  in  that 
of  the  said  Lacy. 

3.  That  if  said  deed  by  Cuthbertson,  attorney,  passes  any 
title  at  all,  at  most  it  is  only  a  life-estate,  which  has  ceased, 
the  said  Cuthbertson,  Stephen  and  Thomas  Lacy,  and  Stegall 
being  all  dead  when  this  suit  was  brought." 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and 
the  defendant  appealed  to  this  Court. 

Mr,  P.  2).  Walker,  for  the  plaintiifs. 
Mr,  E.  C,  Smithy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  It  is  the  settled  law 
of  this  State,  that  an  agent,  or  attorney  in  fact,  cannot  execute 
a  deed  of  conveyance  of  land,  binding  upon  his  principal,  un- 
less he  be  authorized  thereunto  by  a  power  of  attorney,  under 
seal.  The  ancient  rule  of  law,  in  this  respect,  has  not  been 
modified  or  trenched  upon  by  this  Court,  and  we  are  not  at  lib- 
erty or  inclined  to  do  so  now.    If  the  hurry  and  convenience 
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of  business  transactions,  in  the  present  state  of  society,  re- 
quire easier  and  less  solemn  methods  of  conveyance  of  land 
than  formerly,  it  is  the  province  of  the  Legislature,  and  not 
that  of  Courts,  to  modify  and  change  settled  rules  of  law  to 
that  end. 

In  Davenport  v.  Sleight,  2  Dev.  &  Bat,  381,  the  late  Chief 
Justice  RuFFiN  said :  ''  The  ancient  rule  is  certain,  that  au- 
thority to  make  a  deed  cannot  be  verbally  conferred,  but  must 
be  created  by  an  instrument  of  equal  dignity.  It  is  owned, 
that  there  are  modem  cases,  in  which  it  seems  to  have  been 
relaxed  with  respect  to  bonds.  This  b^^n  with  the  case  of 
Texia  v.  Evans,  1  Anst,  299,  note,  on  which  all  the  subse- 
quent cases  profess  to  be  founded.  The  Court  is  not  satis- 
fied with  reasons  assigned  for  those  opinions,  but  entertains 
a  strong  impression  that  they  lead  to  dangerous  conse- 
quences." 

Likewise,  in  Oraham  v.  Holt,  3  Ired.,  300,  Danisl.  J., 
said :  ''The  notion,  with  us,  has  always  been  what  we  learned 
from  Co.  Lit,  52  (a),  and  the  Touchstone,  57,  that  he  who 
executes  a  deed,  as  agent  for  another,  be  it  for  money  or 
other  property,  must  be  armed  with  authority  under  seal." 

The  rule,  as  thus  stated,  is  recognized  in  many  cases,  and 
must  be  treated  as  settled,  and  of  governing  authority. 
Blacknall  v.  Parish,  6  Jones  Eq.,  70;  Bland  v.  (yHagan,  64 
N.  C,  471;  Humphreys  v.  Finch,  97  N.  C,  303. 

The  power  of  attorney  in  question,  and  relied  upon  by 
the  appellees,  was  not  sealed  at  all.  It  seems  that  the  makers 
of  it  intended  that  it  should  be,  but  they  failed  to  seal  it, 
and  thus  it  was  left  incomplete.  A  seal  was  an  essential 
requisite  to  the  completeness  of  the  instrument,  and  its  effi- 
cacy to  authorize  the  attorney  to  execute  a  deed.  Nothing 
appears  to  supply  it — nothing  in  or  about,  or  affixed  to,  the 
instrument,  or  the  signatures  thereto  of  the  makers,  that 
can  be  interpreted  to  represent  a  seal.  We  have  no  author- 
ity to  complete  an  imperfect  instrument,  by  supplying  omit- 
35 
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ted  requisites.  To  do  so,  would  be,  not  to  construe,  but  to 
make  it  effectual — that  is  the  province  of  the  parties,  not  of 
Courts. 

But  if  the  power  of  attorney  were  sufficient,  the  deed  in 
question  was  not  executed  in  pursuance  of  and  in  the  proper 
exercise  of  the  power.  It  everywhere  in  the  body  of  it  pur- 
ported in  terms  to  be  that  of''  D.  Cuthbertson Attorney  of 

Stephen  Lacy,"  &c.;  he — not  his  principal  -purported  to  con- 
vey the  title,  and,  as  a  consequence,  no  title  passed,  for  he 
had  none  to  convey.  The  deed  should,  by  its  effective  terms 
of  conveyance,  be  and  purport  to  be  that  of  the  principal, 
executed  by  his  attorney,  and  to  convey  the  estate  of  the 
principal.  It  is  not  sufficient  that  the  attorney  intended  to 
convey  his  principal's  estate,  he  must  have  done  so,  by  apt 
words,  however  informally  expressed,  to  effectuate  that  pur- 
pose. The  distinct  purpose  of  the  principal  to  convey,  and  the 
necessary  form  and  operative  words  lo  convey,  his  estate, 
must  appear  in  the  body  of  the  deed  in  all  essential  connec- 
tions. His  name  should  be  signed,  and  purport  to  be  signed, 
and  his  seal  affixed  by  the  attorney,  but  the  signing  will  be 
sufficient,  if  it  be  by  the  attorney  for  the  principal.  In  Oli- 
ver  V.  DiXf  1  Dev.  &  Bat.  Eq.,  159,  the  deed  in  question,  very 
much  like  the  one  before  us,  ran  throughout  in  the  name  of 
"Thomas  Dix,  attorney  in  fact  for  James  Dix,"  and  was 
signed  and  sealed  in  the  same  way.  Chief  Justice  Ruffik, 
delivering  the  opinion  of  the  Court,  said :  "  It  is  clear,  that 
the  deed  offered  to  the  plaintiff  is  altogether  insufficient 
No  doubt  the  defendant  intended  to  comply  with  the  con- 
tract, and  both  he  and  the  plaintiff  thought  he  was  doing 
so.  But  the  deed  does  not  purport  to  be  the  deed  of  James 
Dix,  the  owner,  but  of  Thomas,  as  the  attorney ;  allusion  is 
not  had  to  the  method  of  signing  only.  It  may  not  be  ma« 
terial  whether  it  be  signed  J.  D.  by  T.  D.,  or  T.  D.,  for  J.  D. 
But  the  instrument  must  profess,  in  its  terms,  to  be  the  act 
of  the  principal."    To  the  same  effect  are  ScoU  v.  McAtpin, 


FEBRUARY  TERM,  1888.  547 

Cadeix  r.  Allen. 

Term  Rep.,  587,  (155);  Locke  v.  Alexander,  1  Hawks,  412; 
Redmmid  v.  Coffin^  2  Dev.  Eq.,  437 ;  Duval  v.  Craig^  2  Wheaton, 
45,  and  note-on  page  56 ;  Appleton  v.  Brinks,  5  East.,  148. 

So  that  the  power  of  attorney  and  the  deed  were  both  in- 
sufficLoi^and  the  Court  should  have  rejected  them  when 
objected  to  in  the  course  of  the  trial,  and  failing  in  this,  it 
should  have  given  the  special  instructions  asked  for  in  such 
respect  to  the  jury. 

It  was  suggested  that  the  Court  could  see  upon  the  face  of 
them  the  purpose  of  the  power  of  attorney,  and  the  deed,  to 
convey  the  title  of  the  principal,  and  they  should  receive  such 
interpretation  as  will  effectuate  the  purpose.  Courts  will  in- 
terpret pertinent  words  and  phraseology  in  deeds,  and  like 
instruments,  in  such  way  as  to  effectuate  the  intention  of  the 
makers  thereof,  appearing  from  the  whole  instrument,  when 
this  can  reasonably  be  done ;  but  there  must  be  proper,  per- 
tinent and  necessary  words  and  phraseology  in  them,  to  in- 
terpret; the  Court  cannot  supply  and  interpolate  these; 
that  would  be  to  make  them,  and  this  is  not  the  province  of 
the  Court,  but  only  that  of  the  parties  to  them.  The  Court 
can  only  construe  what  appears,  however  informally;  it  can- 
not supply  the  substance,  or  change  or  modify  that  appear- 
ing, although  it  may  be  satisfied  that  the  parties  to  the  in- 
strument failed  to  make  it  what  thev  intended;  thev  are 
bound  by  what  they  have,  in  effect,  under  the  rules  of  law, 
done,  whatever  may  have  been  the  intention. 

It  was  further  suggested,  that  inasmuch  as  the  Court  can, 
in  the  same  action,  try,  hear  and  determine  both  legal  and 
equitable  causes  of  action,  in  appropriate  cases,  it,  seeing  the 
intention  of  the  parties,  as  to  the  power  of  attorney  and  the 
deed  before  us,  could,  and  ought,  to  require  them  to  be  re- 
formed, and  the  plain  mistake  corrected.  It  may  be,  that, 
in  appropriate  cases,  this  could  and  ought  to  be  done.  But 
here  the  action  and  the  cause  of  action  are  simply  at  law.  No 
equitable  cause  of  action  is  alleged,  nor  is  such  relief  de- 
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inanded.  When  equitable  rights  are  to  be  litigated,  and 
relief  sought,  there  must  be  proper  allegations  and  pleadings 
to  such  end,  and  all  parties,  to  be  affected  by  the  relief  de- 
manded, must  be  made  parties  to  the  action.  It  may  be, 
that  those  interested  adversely  to  the  plaintiff,  will  not  con- 
sent to  the  making  of  the  desired  corrections ;  and  they  are 
entitled  to  have  their  day  in  Court,  and  to  contest  the  claim 
of  the  plaintiff,  in  the  ordinary  course  of  procedure. 

It  is  a  mistaken  notion,  that  to  some  extent  prevails,  that 
under  the  present  method  of  civil  procedure,  the  Courts  can 
try,  hear  and  determine  civil  actions  and  causes  of  action 
anyhow,  and  in  any  way,  however  summary.  It  has  char- 
acter and  integrity — it  has  purpose,  principles  and  forms, 
that  are  necessary  in  the  safe  and  orderly  administration  of 
public  justice,  that  must  be  observed,  and  that  the  Courts 
must  uphold  and  enforce. 

There  is  error.  The  defendants  are  entitled  to  a  new  trial, 
and  we  so  adjudge.  To  that  end  let  this  opinion  be  certified 
to  the  Superior  Court.     It  is  so  ordered. 

Error.  Venire  de  novo. 


R.   McCASKILL  v.  D.  McCORMAC. 

Tenant  by  the  Curtesy — His  Interest  liable  to  BkecuJtion, 

The  interest  of  a  tenant  by  the  curtesy  consummate,  in  land  of  which 
his  wife  died  seized,  is  liable  to  sale  under  execution. 

Action  of  ejectment,  tried  before  Clark,  /.,  at  May  Term, 
1887,  of  the  Superior  Court  of  Robeson  County. 

The  plaintiff  offered  in  evidence  a  judgment  in  favor  of 
R.  McCaskill,  executor  of  Malcom  Powell,  against  the  defen- 
dant, an  execution  issued  on  such  judgment,  a  levy  on  the 
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lands  described  in  the  complaint,  sale  of  the  same  by  the 
Sheriff,  and  Sheriff's  deed  (deeds)  conveying  said  lands  to 
plaintiff,  as  purchaser  at  said  sale,  and  dated  June  1st,  1885 — 
one  conveying  all  the  lands  of  the  said  defendant,  outside  of 
his  homestead,  and  the  other  conveying  homestead  of  the 
defendant.  The  plaintiff  also  offered  in  evidence  the  allot- 
ment of  homestead  under  said  execution. 

It  was  also  in  evidence,  that  the  debt  upon  which  said 
judgment  was  obtained,  was  contracted  prior  to  1858  ;  *  * 
*  *  that  the  land  and  interest  sold  under  said  execution  was 
the  interest  of,  and  estate  of,  the  defendant,  Dugald  McCor- 
mac,  in  the  same. 

There  was  evidence  tending  to  show  that  the  land  set  out 

in  the  complaint  was  devised  in  fee  to McCormac, 

wife  of  the  defendant,  Dugald  McCormac,  about  1862,  and 
was  the  residence  land  (maiden  land)  of  said  wife.  The  said 
Dugald  McCormac  and  wife,  McCormac,  intermar- 
ried in  1859,  and  had  issue  born  of  this  marriage  j  *  *  * 
that  the  said McCormac,  wife  of  said  Dugald  McCor- 
mac, died  in  November,  1878,  leaving  children  now  living, 
and  under  twenty-one  years  of  age. 

"  There  was  also  evidence  tending  to  show  that  the  defen- 
d^nt  was  in  possession  of  the  land  described  in  the  complaint. 

"The  defendant  requested  his  Honor  to  charge  that  the 
defendant  had  only  a  title  as  tenant  by  curtesy  in  said  land, 
that  the  same  was  not  liable  to  sale  under  execution,  and 
that  the  plaintiff  could  not  recover;  which  instruction  his 
Honor  refused  to  give,  and  instructed  the  jury,  that  if  they 
believed  the  evidence,  they  should  find  for  the  plaintiff." 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
appeal  by  the  defendant. 

Mr.  T.  A.  McNeilly  for  the  plaintiff. 
Mr,  W,  F.  French,  for  the  defendant. 
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Davis,  J.,  (after  stating  the  facts  as  above).  The  single, 
and  only  question  before  us,  is  as  to  whether  his  Honor  was 
correct  in  refusing  to  give  the  charge  asked  for  by  the  de- 
fendant. 

It  is  insisted  for  the  defendant,  that  under  the  Act  of  1848 
(CodCj  §  1840,)  the  sale  made  by  the  Sheriff,  under  which  the 
plaintiff  purchased,  was  void.  Under  the  provisions  of  that 
Act,  no  real  estate  belonging  to  a  married  woman  "  shall  be 
subject  to  be  sold  or  leased  by  the  husband,  for  the  term  of 
his  own  life,  or  any  Iqss  term  of  years,  except  by  and  with 
the  consent  of  the  wife,  first  had  and  obtained,  to  be  ascer- 
tained and  effectuated  by  deed  and  privy  examination,  ac- 
cording to  the  rules  required  by  law  for  the  sale  of  lands 
belonging  to  femes  covert.  And  no  interest  of  the  husband 
whatever  in  such  real  estate  shall  be  subject  to  sale  to  satisfy 
any  execution  obtained  against  him,  and  every  such  sale  is 
herebv  declared  null  and  void." 

The  only  authority  cited  by  the  learned  counsel  for  the 
defendant,  to  sustain  the  construction  contended  for  by  him, 
is  Jones  v.  Carter,  73  N.  C,  148.  Whether  or  not  the  eCFect 
of  the  Act  of  1848-9,  "  is  to  deprive  the  husband  of  his  right 
to  acquire  an  estate  for  life  as  tenant  by  the  curtesy  initiate'' 
which  is  all  that  was  involved  in  the  case  of  Jones  v.  Carter^ 
it  has  never  been  claimed  or  held,  that  the  Act  deprived  him 
of  his  right  to  the  estate  for  life,  in  the  lands  of  the  wife  after 
her  death,  as  tenant  by  the  curtesy  consummate. 

It  is  well  settled  to  the  contrary.  The  Act  (Acts  1848-'9, 
Chap.  41,)  is  entitled:  "An  Act  making  better  and  more 
suitable  provision  for  femes  covert/^  and  the  clear  and  mani- 
fest purpose  of  it  was  to  protect  and  preserve  the  rights  of 
the  wife  during  her  life,  and  prevent  any  disposition  of  her 
lands,  by  reason  of  the  husband's  rights  as  tenant  by  the 
curtesy  initiate^  without  her  assent,  evidenced  by  her  privy 
examination. 


FEBRUARY  TERM,  1888.  551 

SPRINOS  r.  SCHBNCK. 

We  understand  it  to  be  conceded  that  this  is  so  as  to  the 
first  sentence  in  the  Act,  which  relates  to  the  3ale  or  lease  by 
the  husband,  because  the  privy  examination  of  the  wife  can 
only  be  had  during  her  life,  but  it  is  insisted  that  it  does  not 
apply  to  the  following  sentence,  which  prohibits  the  sale 
under  execution.  Aside  from  the  language  of  the  sentence^ 
"  no  interest  of  the  husband  whatever  in  such  real  estate" — 
clearly  meaning  such  interest  only  as  is  embraced  in  the 
first  sentence — the  "  reason  of  the  thing  "  is  against  the  con- 
struction insisted  upon  by  the  defendant. 

But  we  think  it  is  settled,  by  abundant  authority,  that  the 
purpose  of  the  Act  was  to  protect  the  wife,  leaving  the  right 
of  the  husband,  and  of  course  his  liabilities,  unimpaired  and 
unrestricted  after  her  death.  This  construction  is  too  well 
settled  to  be  disturbed  now.  HonMon  v.  Brmmiy  7  Jones,  161 ; 
Long  v.  Graeber,  64  N.  C,  431 ;  Teague  v.  DovmSy  69  N.  C, 
280 ;  WU9on  v.  Arentz,  70  N.  C,  670 ;  State  v.  MiUs,  91  N.  C, 
581 ;  Morris  v.  Moj^-iSj  94  N.  C,  613,  and  the  cases  cited. 

There  is  no  error.  Affirmed. 


H.  G.  SPRINGS  V.  JOHN  T.  SCHENCK  and  GRAY  TOOLE. 

Submitting  to  Nonsuit — Landlord  and  Tenant —  Writ  of  Posses^ 

sion — Ejectment. 

1.  When  a  Judge,  at  the  close  of  the  testimony,  intimates  that  in  no 

reasonable  view  of  the  evidence  can  the  plaintiff  recover,  in  defer- 
ence to  which  the  plaintiff  submits  to  a  nonsuit,  and  appeals,  the 
evidence  must  be  accepted  as  true  in  this  Court,  and  taken  in  the 
most  favorable  light  for  the  appellant,  because  the  jury  might 
have  taken  that  view  of  it. 

2.  A  tenant  cannot  be  heard  to  deny  the  title  of  his  landlord,  nor  can 

he  rid  himself  of  this  relation,  without  a  complete  surrender  of 
the  possession  of  the  land. 
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8.  To  allow  a  tenant  to  agree,  and  profess  to  hold  pofisession  under  one, 
and  at  the  same  time  to  hold  covertly  for  himself,  or  for  another's 
advantage,  would  be  to  encourage  and  uphold  a  gro6s  fraud, 
which  the  law  will  never  do. 

4.  Where  S.  was  tenant  of  the  plaintiff,  and  during  such  tenancy  T. 

took  a  deed  for  the  locus  in  quo  from  a  third  party,  for  the  benefit 
of  himself  and  S.,  and  entered  into  possession  with  S.,  but  no 
notice  was  given  to  plaintiff  of  any  claim  of  title  by  either  S. 
T.;  and  the  deed  under  which  S.  and  T.  claim  title  was  not 
corded  until  fourteen  years  after  its  date,  and  not  until  after 
plaintiff  had  brought  an  action  to  recover  the  land:  Hdd,  that, 
the  above  facts  appearing  in  evidence,  the  jury  would  be  war- 
ranted, in  the  absence  of  any  satisfactory  explanation  of  such 
conduct,  in  finding  that  there  was  collusion,  and  a  fraudulent 
purpose  on  the  pai*t  of  S.  and  T.  to  ripen  a  title  to  the  land  in  T., 
to  the  prejudice  of  plaintiff. 

5.  When  a  tenant,  sued  for  possession,  denies  his  tenancy,  the  landlord 

is  not  required  to  prove  a  demand  for  possession,  or  that  the  term 
has  expired. 

6.  An  adverse  claimant,  who  gets  into  possession  by  collusion  with  the 

tenant  of  another,  becomes  identified  with  the  tenant,  shares  and 
stands  in  his  place,  and  cannot  resist  the  landlord  s  title  in  any 
case  in  which  the  tenant  would  be  estopped  to  do  so.  His  posses- 
sion is  fraudulent — he  takes  under  the  tenant — and  he  may  be 
evicted  just  as  the  faithless  tenant  may  be. 

7.  If  one  enters  upon  land  by  the  permission,  sufferance,  or  consent  of 

the  tenant  of  another,  he  is  at  once  charged,  by  the  law,  with 
the  allegiance  due  from  the  tenant  to  his  lessor. 

8.  The  fact  that  one  having  title  is  in  joint  possession  with  the  tenant 

of  the  plaintiff,  will  not  prevent  plaintiff  from  having  judgement 
against  his  tenant,  although  plaintiff  would  be  at  his  peril  in 
ejecting  the  real  owner  of  the  title  under  a  writ  of  possession, 
issued  on  such  judgment. 

9.  A  writ  of  possession  does  not  warrant  a  plaintiff  in  dispossessing  one 

who  is  rightfully  in  possession. 

10.  Under  the  present  practice,  a  writ  of  possession  may  be  stayed  or 

enjoined,  upon  a  proper  application,  by  one  rightfully  in  possession, 
although  not  a  party  to  the  action  in  which  the  writ  is  issued. 

(Davis  V.  Higgins,  87  N.  C,  298,  distinguished). 
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Civil  action,  tried  before  MacRae,  J.,  and  a  jury,  at  Fall 
Term,  1887,  of  Mecklenburg  Superior  Court. 

The  following  is  a  copy  of  the  material  part  of  the  case 
settled  on  appeal : 

The  plaintiff  brought  his  action  to  recover  the  land  de- 
scribed in  the  complaint,  and,  in  order  to  establish  his  title 
and  right  of  possession,  he  introduced  a  deed  made  in  1868, 
by  one  Phelps  to  S.  &  F.  Rothchild,  and  then  a  deed  made  in 
1883,  by  8.  &  F.  Rothchild,  to  himself.  He  introduced  wit- 
nesses, who  testified  that  each  of  these  deeds  covers  the  land 
in  dispute. 

He  then  introduced  other  witnesses,  whose  evidence  tended 
to  show,  that  the  defendant  Schenck  had  leased  the  land  in 
dispute,  from  an  agent  of  Phelps',  prior  to  the  date  of  Phelps' 
deed  to  Rothchild,  and,  between  that  date  and  1883,  had 
rented  the  land  from  the  agents  of  the  Rothchilds,  and  that 
after  the  Rothchilds  had  made  the  deed  to  plaintiff,  the  de- 
fendant Schenck  had  attorned  to  the  plaintiff,  agreeing  to 
pay  to  him  the  rent  for  the  land.  AH  of  the  evidence  intro- 
duced by  the  plaintiff,  except  the  deeds  above  mentioned, 
and  that  which  related  to  the  annual  value  of  the  land,  was 
directed  to  establishing  such  conducton  the  part  of  thedefend- 
ant  Schenck^  as  would  estop  him  from  denying  the  title  of 
the  plaintiff,  which  he  had  acquired  by  the  deed  from  S.  & 
F.  Rothchild. 

It  was  then  admitted,  that  the  defendant  Toole  was  in  the 
possession  of  the  land  in  dispute,  and  plaintiff  rested  his 
case. 

The  defendants  introduced  a  deed  from  R.  F.  Davidson  to 
Gray  Toole,  dated  October  7,  1869,  covering  the  land  in  dis- 
pute. This  deed  was  duly  proven  upon  the  acknowledg- 
ment of  the  grantor,  in  April,  1884,  and  was  then  duly  reg- 
istered. 

The  defendant  Schenck  then  introduced  a  deed  from  R.  F. 
Davidson  to  himself,  for  an  undivided  half  of  the  land, 
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dated  October  7,  1869,  and  registered  in  April,  1883,  and 
then  denied  that  he  had  ever  leased  the  land  in  dispute,  or 
any  part  thereof,  from  Phelps,  or  the  Rothchilds,  or  the 
plaintiflF,  or  from  the  agents  of  any  of  these  parties. 

He  fuMher  testified,  that  he  and  Toole  bought  the  land  in 
dispute  in  1869,  from  R.  F.  Davidson,  and  that  then  David- 
son executed  the  deed  to  Toole,  which  had  been  introduced 
in  evidence,  and  thereupon  he  and  Toole  had  taken  pos- 
session of  the  land,  and  had  held  it  ever  since  that  time; 
that  the  deed  was  made  bv  Davidson  to  Toole  alone,  at  his 
(Schenck^s)  suggestion,  though  a  part  of  the  purchase  m  ney 
was  paid  by  him,  and  afterwards,  he  and  Toole,  having  had 
some  disagreement,  Davidson,  at  his  request,  and  in  the 
presence  of  Toole,  and  with  his  assent,  had  executed  a  deed 
to  him  for  one  undivided  half  of  the  land,  which  deed  had 
also  been  introduced  in  evidence;  that  this  deed  was  dated 
October  7,  1869,  because  that  was  the  day  of  the  purchase  of 
the  land  bv  him  and  Toole;  that  the  deed  to  Toole  was  made 
for  them  both,  and  he  had  paid  half  of  the  purchase  money  to 
Davidson. 

Upon  the  close  of  the  testimony,  the  presiding  Judge  inti- 
mated an  opinion,  that,  it  having  been  admitted  that  the 
defendant  Toole  was  in  possession  of  the  land  when  the  suit 
was  brought,  the  plaintiff  was  not  entitled  to  recover  upon 
the  evidence  against  him,  and,  if  not  against  him,  then  not 
against  his  co-defendant  Schenck.  The  plaintiff,  in  deference 
to  this  opinion,  submitted  to  a  nonsuit,  and  appealed  to  the 
Supreme  Court. 

Mr,  a  N,  Tiim,  for  the  plaintiff. 
Mr,  P.  D,  Walker^  for  the  defendants 

Mkrrimon,  J.,  (after  stating  the  facts).  As  the  Court,  in 
eflFect,  intimated  on  the  trial,  that  in  no  reasonable  view  of 
the  evidence  produced,  could  the  appellant  recover,  it  must> 
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for  the  present  purpose,  be  accepted  as  true,  and  taken  in 
the  most  favorable  light  for  him,  because  the  jury  might 
have  taken  that  view  of  it,  if  it  had  been  submitted  to  them. 
Abeniathy  v.  Stowe,  92  N.  C,  213 ;  Gihbs  v.  ij/on,  95  N.  C,  146. 

Then,  accepting  the  evidence  of  the  appellant  as  true,  the 
appellee  Schenck  was,  at  the  time  this  action  was  brought^ 
and,  for  several  years  next  before  that  time,  had  been,  the 
tenant  of  the  appellant  of  the  land  in  question ;  and  for 
many  years  next  before  he  so  became  such  tenant,  he  had 
been  the  like  tenant  of  those  persons  from  and  through 
whom  the  appellant  claimed  to  derive  title;  indeed,  the  last 
mentioned  tenancy  antedated  in  its  beginning  the  deed& 
under  which  the  appellees  claim  title.  If  this  be  true,  and 
there  was  evidence  from  which  the  jury  might  have  so  found 
by  their  verdict — very  clearly  Schenck  could  not  be  heard 
to  deny  the  titie  of  his  landlord ;  nor  could  he  rid  himself 
of  his  relation  as  tenant  to  the  appellant,  without  a  com- 
plete surrender  to  him  of  the  possession  of  the  land.  To 
allow  him  to  agree  and  profess  to  hold  possession  under  the 
landlord,  and  at  the  same  time  hold  covertly  for  himself,  or 
for  another's  advantage,  would  be  to  encourage  and  uphold 
a  gross  fraud,  which  the  law  will  never  do ;  on  the  contrary, 
the  rules  of  law,  founded  in  good  faith  and  sound  public 
policy,  render  such  a  thing  impossible.  Davis  v.  Dams^  83- 
N.  C,  71 ;  Farmer  v.  Pickens,  Id.,  549 ;  Abbott  v.  Oroimartie,  72 
N.  C,  292 ;  Pate  v.  Turner,  94  N.  C,  47. 

It  was  not  necessary  that  the  appellant  should  prove  that 
the  lease  to  Schenck  was  over,  or  that  he  made  demand  upon 
him  for  the  possession,  because  the  latter  denied  that  he  was 
such  tenant,  and  thus  put  himself  broadly  in  hostility  to  the 
right  of  the  landlord.  Vincent  v.  Corbin,  85  N.  C,  108;  Wad- 
deU  v.  Sivann,  91  N.  C,  108. 

If  it  be  granted  that  Toole  was  in  possession  of  the  land, 
w^ith  his  co-defendant,  at  the  time  this  action  was  brought,. 
and  that  he  had  title  thereto,  this  fact  alone  could  not  pre* 
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vent  the  appellant  from  having  judgment  against  his  tenant 
Schenck, becausehehada  sufficientcause  of  action  agaifist  his 
tenant,  and  was  entitled  to  his  remedy  as  against  him.  But 
if  the  appellant  had  thus  obtained  judgment  against  Schenck, 
and  had  taken  out  his  writ  of  possession,  he  would,  at  his 
peril,  finding  Toole  in  possession  of  the  land,  have  turned 
him  out.  The  exigency  of  the  writ  would  not  warrant  the 
appellant  in  turning  out  of  possession  one  who  was  in,  and 
had  a  right  to  be  in,  possession.  In  a  possible  case,  upon 
proper  application,  the  Court  might,  under  the  present 
method  of  Civil  Procedure,  stay  the  writ  of  possession  as  to  a 
person  rightfully  in  possession,  and  not  a  party  to  the  action, 
or  the  latter  might  have  his  remedy  by  action  and  injunc- 
tion. Judge  V.  Houston^  12  Ired.,  108;  McKay  v.  Glover,  7 
Jones,  41 ;  Cowles  v.  Ferguson,  90  N.  C,  308.  This  is  not  at 
all  in  conflict  with  what  is  decided  in  Davis  v.  Higgins,  87 
N.  C,  298.  That  case  has  reference  to  the  matter  in  litiga- 
tion in  that  action  between  the  parties  thereto,  and  not  to 
persons  who  are  not  parties,  who  may  be  in  possession  of 
the  land,  claiming  under  a  valid  title. 

What  we  have  thus  said  rests,  to  some  extent,  upon  the 
supposition  that  the  appellant  properly  suffered  a  judgment 
of  nonsuit  as  to  the  appellee  Toole.  We  are  of  opinion, 
however,  that  there  was  some  evidence  before  the  jury,  that 
they  might  have  considered,  tending  to  prove,  and  from 
which  they  might  have  inferred  collusion  and  a  fraudulent 
purpose  on  the  part  of  the  appellees,  inconsistent  with  the 
duty  and  obligations  of  the  appellee  Schenck  to  his  landlord, 
the  appellant.  The  former  was  tenant  of  the  land,  taking 
the  strongest  view  of  the  evidence  for  the  appellant,  contin- 
uously from  1868 — first  under  Phelps,  then  Rothchilds, 
then  the  appellant — until  after  1883.  The  jury  might  not 
unreasonably  have  inferred,  from  all  the  evidence,  that 
Toole  saw  Schenck  in  possession  of  the  land  and  knew  that 
he  was  such  tenant ;  he  was,  at  least,  put  on  inquiry  in  this 
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respect.  Nevertheless,  he  and  Schenck,  on  the  7th  day  of 
October,  1869,  pending  the  tenancy,  took  a  deed  purporting 
to  convey  the  land  from  R  F.  Davidson  to  Toole,  which  was 
not  registered  until  April  of  1884,  after  this  action  began,  in 
February  of  the  same  year.  So  far  as  appears,  the  appel- 
lant never  heard  of  this  deed  until  it  was  registered,  nor 
does  it  appear  that  there  was  any  thing  said  or  done  by  the 
appellees,  or  either  of  them,  at  any  time,  that  put  him  on 
notice,  that  they,  or  either  of  them,  claimed  title  to  the  land, 
or  were  holding  possession  thereof  adversely  to  him.  It 
does  not  appear,  that  Davidson  had  any  title  to  the  land — 
his  deed  to  Toole  seems  only  to  have  served  the  purpose  6f 
color  of  title.  During  all  the  time  mentioned,  Schenck  was  the 
tenant  of  the  appellant.  The  evidence,  thus  appearing  and 
unexplained,  might  have  led  the  jury  to  infers  collusive  and 
fraudulent  purpose,  on  the  part  of  the  appellees,  to  ripen  and 
perfect  a  title  to  the  land  in  Toole,  by  his  color  of  title  and 
his  continuous  possession  under  it — not  clear  and  free  from 
doubt  as  to  its  character — for  more  than  seven  years,  and 
thus  defeat  and  destroy  the  good  title  of  the  appellant,  if  he 
had  one.  The  evidence,  unexplained,  does  not  place  the 
appellees  in  a  favorable  light,  and  it  implies  more  than  mere 
suspicion  against  them.  Why  did  they  not  openly  claim 
and  assert  their  rights  under  the  deed  from  Davidson?  Why 
did  they  keep  it  secret,  while  they  were  in  possession  of  the 
land,  Schenck  being  tenant,  in  fact  and  law,  of  the  appellant? 
Why  did  they,  pending  the  tenancy,  forbear  for  fourteen 
years  to  register  this  deed,  and  thus  fail  to  give  even  construc- 
tive notice  of  their  claim  ?  Wh v  did  Davidson  first  make  the 
deed  to  Toole  for  the  whole  land,  and  afterwards  a  second 
deed  to  Schenck  for  one  half  of  it?  The  evidence,  unex- 
plained, suggests  these  and  like  questions,  that  it  is  not  easy 
to  answer,  consistently  with  fair  dealing,  on  the  part  of  the 
appellees  towards  the  appellant;  and,  in  our  judgment,  it 
was  such  as  from  it  the  jury  might  not  unreasonably  have 
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found  collusion  and  a  fraudulent  purpose,  such  as  that  sug- 
gested. 

An  adverse  claimant  of  the  land  cannot  thus  surrepti- 
tiously, and  collusively  with  the  tenant,  get  possession  of, 
and  hold  the  land,  to  the  prejudice  of  the  title  of  ike  land- 
lord. He  has,  in  such  case,  no  just  possession — has  only 
such  as  is  fraudulent — he  takes  under  the  tenant — is  in  pos- 
session by  virtue  of  the  latter's  possession,  subject  to  all  the 
rights  of  the  landlord,  and  he  may  be  evicted,  just  as  the 
faithless  tenant  may  be;  indeed,  without  reference  to  the 
tenant.  When  he  gets  possession,  by  collusive  concert  with 
the  tenant,  he  at  once  becomes  identilied  with  him — shares 
-and  stands  in  his  place,  and  he  cannot  resist  the  landlord's 
title,  where  the  tenant  cannot  do  so. 

And  80,  also,  if  one  enters  upon  the  land  by  sufferance, 
permission  or  consent  of  the  tenant  of  another,  he  will,  him- 
self, at  once  be  charged,  by  the  law,  with  that  relation  to  the 
lessor,  and  he  will  not  be  allowed  to  act  and  assume  re- 
lations in  hostility  to  the  title  under  which  he  went  into 
possession.  As  he  goes  into  possession  with  and  under  the 
tenant,  he  is  bound  by  the  allegiance  the  lessee  owes  the 
lessor,  and  he  cannot  throw  it  off  at  his  will  and  pleasure. 
The  rules  of  law  that  thus  establish,  secure  and  govern  the 
relations  between  landlord  and  tenant,  and  those  who  get 
possession  of  the  land  directly  under  the  tenant,  are  founded 
in  justice,  fair  dealing  and  sound  public  policy.  Calleriderv. 
Sherman^  5  Ired.,  711;  Kluge  v.  Lachenour,  12  Ired.,  180; 
Melvin  v.  Waddell,  75  N.  C,  361 ;  Pate  v.  Turner,  94  N.  G.,  47; 
Jackson  v.  Houser,  7  Cowen,  323;  Stewart  v.  Roderick,  4  Watts 
A  Lerg.,  188;  Dikeman  v.  Parish,  6  Pa.  St.,  210;  Tay.  on  L. 
&  L.,  §  705. 

So  that,  whether  the  appellee  Toole  got  possession  of  the 
land  by  collusion  with,  or  by  permission  of,  the  appellee 
Schenck,  the  appellant  might  have  recovered  as  against  him. 
And  as  there  was  evidence  from  which  the  jury  might  have 
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found,  not  unreasonably,  that  he  did  get  possession  in  the  one 
way  or  the  other,  the  Court  should  have  submitted  the  issues 
to  the  jury,  with  appropriate  instructions. 

i  here  is  error.  The  judgment  of  nonsuit  must  be  re- 
versed, an<l  the  case  tried  according  to  law.  To  that  end, 
let  this  opinion  be  certified  to  the  Superior  Court. 

It  is  so  ordered. 

Error.  Reversed, 


ANN  C.  LEAK,  Ext'x  of  J.  W.   Leak,  v.   E.  P.  COVINOTON  and 
ALEX.  A.  COVINGTON,  Ex're  of  W.  L.  Coyington,  and  others. 

Record  Evidence — Finding  of  facts  by  Judge — Insolvency ;  Gen- 
eral repvicUioyi  of — Staivie  of  Limitations — Judges  Charge; 
Exceptions  to — AssignToent  of  Error — Action  against  Co- 
surety— Parties  ;  Objection  for  want  of 

1.  The  record  in  a  suit  upon  an  admmistration  bond  against  a  surety 

and  the  personal  representatives  of  another  surety  in  which  a  nol. 
pros,  was  entered  as  to  them,  and  judgment  rendered  against  their 
intestate's  co-surety,  is  evidence  and  prima  fade  proof,  in  a  suit 
by  him,  for  contribution v  against  said  personal  representativee,  as 
to  the  damages. 

2.  The  finding  by  a  Judge  below  of  the  facts  of  the  loss  of  a  record,  upon 

which  secondary  evidence  of  its  contents  is  offered,  is  conclusive, 
and  not  the  subject  of  review  in  the  Supreme  Court. 

8.  A  surety  seeking  contribution  from  a  co-surety  can  offer  evidence  of 
the  general  reputation  for  insolvency  of  their  principal,  even 
after  direct  evidence  of  such  insolvency,  such  as  unsatisfied  eze* 
cutions  against  him,  &c. 

4.  The  statute  of  limitations  begins  to  run  against  a  surety  paying  a 

debt  only  from  the  time  of  payment. 

5.  Under  the  practice  in  this  State,  where  the  record  shows  a  motion  for 

a  new  trial  for  certain  alleged  errors,  only  such  errors  will  be  con- 
sidered in  the  Supreme  Court,  all  other  exceptions  taken  at  the 
trial  being  treated  as  abandoned. 
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6.  Where  the  Judge's  charge  involves  a  seriei  of  distmct  propositioiis, 

the  errors  alleged  must  be  distinctly  pointed  out,  or  they  will  not 
be  noticed. 

7.  The  credit  to  be  given  to  evidence  is  a  question  exclusively  in  the 

province  of  a  jury. 

8.  It  is  not  proper  for  a  Judge  to  give  an  instruction  upon  a  speculative 

proposition  not  bearing  on  any  of  the  issues  in  the  case. 

9.  The  statute  giving  an  action  to  a  surety  who  has  paid  the  debt  againsfe 

a  co-surety,  when  the  principal  shall  be  insolvent  or  out  of  the 
State,  has  reference  to  the  time  when  action  is  brought,  and  not 
to  the  time  of  payment  by  the  surety. 

10.  When  the  relations  of  one  not  a  party  to  an  action,  who,  it  is 

claimed,  should  have  been  made  a  party,  appear  in  the  oona- 
plaint,  the  defendant  has  his  remedy  by  demurrer ;  and  if  they 
do  not  so  appear,  he  should  set  out  the  facts,  and  insist  on  the  ob- 
jection in  his  answer. 

Civil  action,  tried  before  Clark,  J.,  at  June  Term,  1 887^ 
of  the  Superior  Court  of  Richmond  County. 
The  facts  sufficiently  appear  in  the  opinion. 

Mr.  P.  D.  Walker,  for  the  plaintifF. 
Mr.  John  D,  Shaw,  for  the  defendants. 

Smith,  C.  J.  Edwin  P.  Covington,  guardian  of  the  infant 
children  of  John  P.  Covington,  in  an  action  upon  the  ad- 
ministration bond  executed  by  James  A.  Covington,  on  his 
appointment  as  administrator  of  the  intestate,  John  P., 
against  him,  as  principal,  and  the  two  sureties  thereto,  John 
W.  Leak  and  William  L.  Covington,  the  other  surety,  Be- 
thune  B.  McKenzie,  being  insolvent,  recovered  judgment  in 
the  sum  of  *5,453.69  damages  at  Fall  Term,  1876,  of  the  Su- 
perior Court  of  Richmond  County.  The  plaintiff,  Ann  C. 
Leak,  appointed  in  the  will  of  the  said  John  W.  his  execu- 
trix, and,  upon  his  death,  pending  the  action,  made  a  defend- 
ant in  his  stead,  out  of  the  testator's  assets  satisfied  the  judg- 
ment, having,  on  February  3d,  1887,  paid  thereon  $3,797.58, 
and  on  April  5th  following,  $1,899.39  in  full  of  the  debt  and 
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interest  and  the  further  sum  of  $371.06  for  costs  incurred  in 
the  action. 

The  form  of  the  judgment  was  afterwards  so  amended  as 
to  make  it  for  the  penalty  of  tlie  bond,  dischargeable  on  pay- 
ment of  the  damages  assessed,  and  the  right  to  do  this  was 
affirmed  on  an  appeal  to  this  Court.  Wall  v.  Covington,  83 
N.  C,  144. 

The  present  action  was  instituted  by  the  plaintiff,  who  has 
discharged  the  debt  recovered  upon  the  bond  to  which  her 
testator  was  a  surety,  against  tlie  executors  of  William  L. 
Covington,  a  co-surety,  and  the  other  defendants  named,  to 
whom,  under  his  will,  the  bonds  whereof  he  died  seized  and 
possessed  have  come,  to  the  end  that  they  be  applied  to  his 
debts,  and  especially  to  re-imburse  to  the  plaintiff  one  moiety 
of  the  sum  she  has  been  compelled  to  pay.  This  brief  state- 
ment will  suffice  to  a  proper  understanding  of  the  excej)tions 
taken  during  the  course  of  the  trial  of  the  issues  before  the 

These  issues,  five  in  number,  are,  with  the  responses  to 
each,  as  follows : 

1.  Is  the  estate  of  B.  B.  McKenzie  insolvent  ?  Answer, 
Yes. 

2.  Is  James  A.  Covington  insolvent?     Answer,  Yes. 

3.  Are  the  defendants  executors  of  William  L.,  as  such 
executors,  indebted  to  plaintiff  on  a^ccount  of  the  payment 
made  by  her,  as  set  forth  in  the  complaint,  and  if  so,  in  what 
amount?  Answer,  Yes,  §3,034,  with  interest  from  April  5th, 
1887. 

4.  Did  the  defendants  executors  of  W.  L.  Covington,  or 
either  of  them,  have  notice  of  the  payment  mentioned  in  the 
complaint?     Answer,  Yes. 

5.  Is  the  plaintiff's  action  barred  by  the  statute  of  limita- 
tions?    Answer,  No. 

The  plaintiff  offered  in  evidence  the  record  of  the  action 
of  H.  C.  Wall  and  T.  C.  Leak,  executors  of  Mial  Wall,  against 
36 
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James  A.  Covington  and  the  sureties  to  his  administratioD 
•bond,  executed  when  letters  on  the  estate  of  his  intestate, 
John  P.  Covington,  issued  to  him,  to  which  objection  was 
made,  on  the  ground  that  the  executors  of  the  said  William 
L.  Covington,  though  originally  in  the  action,  ceased  to  be 
parties  upon  the  entering  of  the  7iol.  pros,  as  to  them. 

The  objection  was  overruled,  and  the  transcript  received 
as  evidence. 

As  we  understand  the  objection,  it  is,  that  as  to  them  the 
judgment  is  not  only  not  binding,  but  inadmissible,  to  fix 
any  liability  upon  the  estate  of  their  testator  to  the  plaintiff, 
and  still  less  in  determining  the  amount.  It  is  not  preten- 
ded that  the  recovery  was  not  resisted  fully  and  in  good 
faith,  nor  is  any  collusion  between  the  opposing  parties  sug- 
gested. We  must  therefore  consider  the  recovery  as  rightful 
and  proper.  Under  such  circumstances,  cannot  the  surety, 
upon  proof  of  what  he  has  been  compelled  to  pay  under  au 
adjudication  he  could  not  successful Ij'-  resist,  make  his  co- 
surety share  in  the  loss,  and  that  without  being  required  to 
again  go  over  the  account,  and  to  establish  the  claim  which 
the  common  creditor  had  against  both,  and  successfully  as- 
serted against  one?  We  concur  in  the  ruling,  that  the  re- 
cord is  evidence  of  the  extent  of  the  damage,  and  prim<i  facie 
proof  of  it. 

In  Armistead  v.  Hairamond,  4  Hawks,  339,  Hall,  J,,  de- 
livering the  opinion  of  the  Court,  declares  that  a  judgment 
recovered  against  an  administrator,  in  an  action  upon  a 
judgment  rendered  against  the  intestate  in  his  life-time,  is,  as 
to  the  former  and  his  sureties,  evidence  of  a  debt  due  by  the 
deceased,  but  not  of  the  possession  of  assets  with  which  to 
meet  it. 

The  same  principle  is  announced  by  Battle,  J.,  in  Strick- 
land  V.  Mmphy,  7  Jones,  242,  and  by  Rodman,  J.,  in  LewU 
V.  Forty  75  N.  C,  251,  in  which  he  uses  this  language:  "  In 
our  opinion,  independently  of  the  circumstance  that  the  prin- 
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cipal  had  notice  of  the  present  action  against  his  sureties, 
and  either  did  defend  it,  or  might  have  defended  it,  the  re* 
<X)rd  of  a  paj^ment  against  the  sureties  would  be  evidence 
that  they  were  compelled  to  pay  on  the  note  recovered  cwi,  and 
of  the  amount  they  were  compelled  to  pay,"  citing  1st  Green- 
leaf  Ev.,  §  537. 

And  so,  more  explicitly,  it  is  declared  in  Hare  v.  Grants 
77  N.  C,  203,  that,  in  the  absence  of  fraud  and  collusion, 
where  the  surety  is  sued  with  his  principal,  or  alone,  and 
notifies  his  principal,  so  as  to  enable  him  to  defend,  or  to 
furnish  him  with  a  defence,  the  recovery  against  the  surety 
is  the  measure  of  his  damages  against  his  principal,  and  the 
record  is  conclusive  evidence. 

The  principle  must  be  the  same  between  the  sureties,  and 
for  the  like  reason,  more  especially  in  view  of  the  statute 
which,  when  the  principal  is  insolvent  or  out  of  the  State, 
allows  a  surety,  who  had  paid  the  debt,  to  recover  contribu- 
tion from  a  co-surety  of  the  latter,  a  ratable  part.  The  Codty 
§  2094.  All  the  elements  entering  into  and  constituting  civil 
responsibility  are  found  in  the  facts  of  this  case.  The  execu- 
tors were  for  a  time  in  the  action,  and  were  cognizant  of  its 
aims,  and  they  retired  from  it,  not  for  anything  done  by  the 
present  plaintiff,  but  solely  because  the  money  could  more 
readily  be  made  out  of  a  solvent  estate,  without  the  delay  of 
an  inquiry  into  the  condition  of  the  surety  represented  by 
the  executors,  and  the  resources  in  their  hands. 

II.  The  plaintiff  proposed  to  show,  by  the  oath  of  the  Clerk 
and  of  one  of  her  attorneys,  that,  after  diligent  search  in  the 
office,  the  papers  relating  to  the  amendment  made  in  the 
form  of  the  judgment,  the  papers  showing  it  to  have  been 
done,  could  not  be  found,  and  that  the  docket  only  contained 
this  memorandum  at  Fall  Term,  1879:  "  Motion  to  amend 
judgment  granted,"  with  the  view  of  letting  in  secondary 
-evidence  of  the  action  of  the  Court. 
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This  being  deemed  sufficient  proof  of  the  loss,  she  was  al- 
lowed to  introduce  a  certified  copy  of  the  record  of  the  Su- 
preme Court,  to  which  a  transcript  had  been  sent  on  the  ap- 
peal from  the  Superior  Court.  The  defendant  objected  to 
the  introduction  of  secondary  evidence,  for  that,  the  loss  of 
the  original,  in  the  motion  to  amend,  had  not  been  sufficiently 
shown.  The  objection  was  overruled,  the  Court  finding  that 
the  loss,  after  so  diligent  a  search,  had  been  established. 

It  is  only  necessary  to  say  of  this  exception,  that  if  there 
was  evidence  of  the  loss  before  the  Judge,  his  finding  the 
fact  is  not  the  subject  of  review  in  this  Court,  but  is  conclu- 
sive of  the  matter.  Thus  when  the  question  is,  whether  a 
confession  was  voluntarily  made,  or  superinduced  by  fear  or 
hope  held  out,  the  finding  by  the  Judge  is  the  determination 
of  a  fact,  not  examinable  on  appeal,  but  the  ruling  as  to  what 
such  fear  or  hope  is,  which  shall  exclude,  is  a  matter  of  law, 
an  error  in  regard  to  which  is  open  to  review  and  correction. 
State  V.  Va7in,  82  N.  C,  631 ;  State  v.  Sanders,  84  N.  C,  728 ; 
State  V.  Eflevy  85  N.  C,  585 ;  State  v.  Burgivyn,  87  N.  C,  572. 

In  like  manner,  the  presiding  Judge  must,  himself,  deter- 
mine the  fact  upon  which  the  competency  of  a  witness  to 
testify  depends,  upon  a  preliminary  inquiry,  as  whether  a 
person  is  an  expert,  so  as  to  give  an  opinion  to  the  jury. 
Staie  V.  Secrest,  80  N.  C,  450;  Flynt  v.  Bodenhanier,  Ibid.. 
205;  or  whether  the  witness  was  of  mixed  blood,  when, 
under  the  former  law,  he  would  not  be  competent  to  give 
evidence  against  a  white  person.  State  v.  iVW^?i,  1  Winst, 
303;  or  the  search  for  a  lost  paper,  was  sufficient  to  admit 
proof  of  its  contents.  Kidder  v.  Mcllhenny,  81  N.  C,  123 ; 
Jones  y.  Call,  93  N.  C,  170;  Stith  v.  LockaMU,  68  N.  C,  227. 

The  plaintiff  was  then,  after  objection,  which  was  not  sus- 
tained, allowed,  after  offering  direct  evidence  of  the  insol- 
vency of  James  A.  Covington,  by  producing  judgments  and 
unsatisfied  executions  issued  and  returned,  to  prove  the  gen- 
eral repute  of  his  insolvency,  and  that  of  D.  B.  McKenzie, 
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where  they  were  known,  for  some  years  before  the  bringing 
of  this  suit. 

There  is  no  error  in  admitting  the  testimony  as  to  insol- 
vency, which,  in  the  words  of  Henderson,  J.,  in  State  v. 
Cockran,  2  Dev.,  63,  is,  in  his  opinion,  "the  best,  and  almost 
the  only,  proof  by  which  such  facts  can  be  established." 
They  exist,  he  continues,  "in  reputation,  for  although  proof 
may  be  had  that  a  person  had  much  property  in  possession, 
yet,  when  the  question  arises,  collaterally,  recourse  must  be 
had  to  common  reputation  as  to  his  being  the  owner,  and 
not  to  the  title  deeds,  and,  especially,  whether  he  is  a  mon- 
eyed man."  *  *  *  <<  Besides,  it  is  of  such  a  character 
that  it  is  almost  impossible  for  it  to  become  reputation,  un- 
less the  fact  be  so."    SmUh  v.  K  C.  R  R  Co.,  68  N.  C,  107. 

4.  In  further  proof  of  the  inability  to  make  the  money 
out  of  the  principal  debtor,  James  A.  Covington,  it  was 
shown,  upon  oral  testimony  from  H.  C.  Wall,  that  his  ex- 
emptions were  laid  off  not  long  after  obtaining  the  judg- 
ment, and  the  excess,  a  mule  and  fifty  acres  of  land,  sold 
and  bought  by  witness;  that  subsequently,  in  1878,  the  land 
allotted  as  a  homestead  was  also  sold  under  execution,  and 
purchased  by  a  son  of  the  debtor,  bearing  the  same  name, 
and  paid  for  with  money  ($350)  loaned  him  by  the  witness. 

After  diligent  search  in  the  office  of  the  Clerk,  by  the 
present  Clerk,  who  had  been  Sheriff,  and  made  the  sale, 
assisted  by  J.  W.  Cole,  no  record  or  papers  relating  to  the 
allotment  of  the  exemptions  could  be  found.  There  was, 
however,  shown  an  entry  on  the  judgment  docket,  showing 
that  execution  had  issued  on  a  judgment  in  favor  of  H.  C. 
Wall  against  the  debtor,  returnable  to  Spring  Term,  1886. 

The  witness  Long,  acting  as  Sheriff  at  the  time,  tes- 
tified to  the  fact  that  an  execution  did  come  into  his 
hands  as  described  in  the  entry,  under  which,  after  an  as- 
signment of  property  exempt,  he  sold  the  excess. 
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Witnesses  were  also  introduced  and  permitted,  after  objec- 
tion,  from  defendants,  overruled,  to  testify  to  the  facts,  and 
that  there  was  such  a  setting  apart  of  exempt  property  in  the 
manner  prescribed  by  law.  The  error  assigned  is,  that  the 
proceeding  is  required  to  be  in  writing  and  filed  in  the 
Clerk's  office,  and  no  sufficient  proof  had  been  given  of  its 
loss. 

What  has  already  been  said  upon  this  point,  disposes  of 
the  exception  without  further  remark. 

There  was  also  evidence  of  the  sale  of  the  homestead  itself, 
by  the  Sheriff,  under  executions  issued  at  the  instance  of 
H.  C.  Wall  and  others,  on  judgments  recovered  by  the  sev- 
eral parties,  and  its  conveyance  to  the  same  persons  that 
bought  the  excess,  one  of  said  judgments  being  upon  a  debt 
contracted  in  1865 — ^and  the  disposition  of  what  estate  was 
left  at  his  death  by  the  co-surety  McKenzie.  The  plaintiff 
further  oflered  the  report  of  the  referee,  in  the  present  case, 
to  show  that  the  executor  had  some  assets.  The  objecUon 
to  this  latter  is  based  upon  the  fact,  that  exceptions  to  the 
report  had  not  been  passed  on,  and  as  this  is  directed  not  so 
much  to  its  competency  as  to  its  effecty  we  forbear  further  com- 
ment. 

The  defendants  then  proposed  to  sustain  their  defenoe 
under  the  statute  of  limitations,  by  proof  of  advertisement 
for  creditors  of  the  estate  of  E.  P.  Covington,  which  was 
ruled  out  as  immaterial,  and  to  which  they  excepted. 

In  this  there  is  no  error,  for  the  statute  begins  to  run 
against  a  surety  paying  a  debt  only  from  tlie  time  of  his 
sustaining  damage,  as  has  been  repeatedly  decided.  Sherrod 
v.  Woodward,  4  Dev.,  360 ;  Reynolds  v.  Magneas,  2  Ired;,  26 ; 
Ponder  vl  Carter,  12  Ired.,  242;  Parham  v.  Greeny  64  N.  C, 
436. 

The  plaintiff  asks  that  certain  instructions  be  given  to 
the  jury: 
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1.  If,  by  the  exercise  of  reasonable  diligence,  plaintiff 
could  not,  at  the  time  the  cause  of  action  accrued,  have  col- 
lected any  part  of  the  debt  out  of  J.  A.  Covington,  the  jury 
will  respond  to  the  second  issue.  Yes. 

2.  If  the  property  of  said  Covington,  at  the  time  the 
cause  of  action  accrued,  was  insufficient  to  pay  any  part  of 
his  debt,  the  jury  will  respond  to  the  second  issue.  Yes. 

3.  If  the  jury  believe,  that  if  the  plaintiff  paid  the  amounts 
set  forth  in  the  complaint,  on  a  judgment  obtained  against 
her  in  the  action  on  the  bond  of  James  A.  Covington,  as  ad- 
ministrator of  John  P.  Covington,  and  that  the  amounts 
were  paid  on  or  before  5th  April,  1877,  and  further,  that 
James  A.  Covington  is  wholly  insolvent,  then  the  jury  will 
respond  to  the  third  issue,  "  Yes,  in  the  sum  of  $3,034/' 
Giv^n. 

4th.  That  if  plaintiff  paid  the  said  amounts  on  said  judg- 
ment, then,  even  if  plaintiff  could  have  made  part  of  her 
claim  out  of  him,  but  not  all,  the  plaintiff  would  be  entitled 
to  recover  one  half  of  the  amount  paid,  (McKenzie's  estate 
being  admitted  insolvent,)  less  the  amount  that  could  be  re- 
covered out  of  James  A.  Covington,  and  the  plaintiff  would 
be  entitled  to  recover  one  half  of  what  would  remain  after 
deducting  from  the  amount  of  payments  the  amount  that 
could  have  been  collected  from  James  A.  Covington.    Given. 

5th.  That  James  A.  Covington  was,  and  is,  entitled  to  his 
homestead  and  personal  property  exemptions,  as  against 
plaintiff's  claim,  and  under  any  execution  issued  on  a  judg- 
ment recovered  on  said  claim  against  him.     Given. 

6th.  That  if  the  jury  finds  that  James  A.  Covington's 
homestead  was  laid  off  to  him  in  187G,  prior  to  the  time 
plaintiff  paid  the  money,  and  the  excess  was  sold  under  the 
Wall  execution,  and  all  that  time  there  was  a  judgment 
against  James  A.  Covington,  recovered  upon  a  debt  con- 
tracted prior  to  1868,  and  that  under  an  execution,  issued 
upon  that  judgment  from  the  Superior  Court,  the  homestead 
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was  sold,  and  James  A.  Covington  had  no  real  estate  but 
that  so  sold,  and  has  now  no  personal  or  real  property  over 
and  above  that  allowed  him  by  law,  as  an  exemption,  then 
they  will  respond  to  the  second  issue,  **  Yes."     Given. 

7th.  That  if  E.  P.  Covington  was  a  partj^  to  the  action  on 
the  administration  bond  of  James  A.  Covington,  and  knew 
of  the  judgment  against  the  plaintiff  before  this  action  was 
brought,  he  was  put  on  inquiry  as  to  the  payment  made  by 
this  plaintiff,  and,  in  law,  is  presumed  to  have  known  that 
plaintiff  had  paid  the  judgment.     Given. 

The  defendant  asked  for  the  following  instructions,  which 
were  given  or  refused,  as  herein  set  forth : 

1st.  That  the  homestead  and  personal  property  exenap- 
tions  are  not  good  against  plaintiff's  claim.     Not  given. 

2d.  That  if  the  jury  believe  James  A.  Covington  had 
any  property  at  the  commencement  of  this  action,  which 
could  be  sold  under  execution,  jury  will  respond  to  second 
issue,  "  No."     Given. 

3d.  That  if  the  jury  believe  James  A.  Covington  has  any 
property  now,  which  can  be  reached  by  an  execution,  jury 
will  respond  to  second  issue,  "  No."    Given. 

4th.  That  the  burden  of  proof  is  on  the  plaintiff,  to  show 
that  James  A.  Covington  had  no  property  at  the  commence- 
ment of  this  action,  or  at  this  time,  which  can  be  reached 
by  execution,  he  not  being  a  party  to  this  action.     Given. 

5th.  That  insolvency  in  this  case  means  that  plaintiff 
could  not,  at  the  commencement  of  this  action,  and  cannot 
now,  find  any  property  of  James  A.  Covington,  which  could 
be  reached  by  an  execution.     Given. 

6th.  That  if  the  jury  believe  the  evidence,  they  will  re- 
spond to  the  second  issue,  "  No."     Not  given. 

Instructions  were  asked  by  the  plaintiff  with  reference  to 
the  insolvency  of  B.  B.  McKenzie's  estate,  but  the  defendants 
admitting  that  it  was  insolvent,  and  consenting  that  the  first 
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issue  should  be  answered  affirmatively,  the  instructioDs  were 
withdrawn. 

It  was  contended  in  argument  by  the  defendants,  that 
James  A.  Covington  was  a  necessary  party  to  this  action,  and 
that  plaintiff  could  not  recover  without  his  presence  as  a 
party. 

The  Court  was  of  the  opinion,  and  so  held,  that  the  objec- 
tion of  defendants,  now  for  the  first  time  made,  should  have 
been  by  demurrer.  * 

The  jury  rendered  the  verdict  set  forth  in  the  record. 

In  the  application  by  the  defendants  for  a  new  trial,  the 
errors  are  assigned,  in  the  reception  of  incompetent  evidence, 
in  the  instructions  given  at  plaintiff 's  request,  and  in  refu- 
sing such  of  those  asked  for  defendants  as  were  not  given, 
which  being  denied,  and  judgment  rendered,  the  defendants 
appealed. 

Under  the  rule  of  practice,  we  consider  only  such  errors 
as  are  set  out  in  the  record  of  the  motion  for  a  new  trial, 
understanding  all  others,  in  the  form  of  exceptions,  taken 
during  the  hearing  of  the  trial,  upon  a  more  deliberate  ex- 
amination to  have  been  abandoned.  Moreover,  we  do  not 
admit  an  assignment  of  errors  in  an  entire  charge,  consisting, 
as  here,  of  a  series  of  distinct  propositions,  seven  in  number, 
but  a  specific  pointing  out  of  the  alleged  errors  is  required, 
or  they  will  not  be  noticed.  Boat  v.  Bost,  87  N.  C,  477 ; 
McDonald  v.  Carson,  94  N.  C,  497 ;  Williams  v.  Johnson,  lb., 
633,  and  other  cases. 

None  such  as  are  pointed  out  in  the  series  of  instructions 
of  the  plaintiff,  and  the  general  terms  in  which  reference  is 
made  to  them,  as  a  body,  in  the  application  for  a  new  trial, 
come  under  the  rule. 

Of  the  defendants'  refused  instructions,  that  numbered  6 
relates  to  the  credit  to  be  given  to  the  evidence,  and  this  is 
exclusively  the  province  of  the  jury  to  determine. 

The  first  of  these,  involving  the  liability  of  the  exempted 
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estate,  real  and  personal,  to  the  plaintiff's  debt,  seems  not  to 
be  pertinent  to  any  issue  between  the  parties.  That  land 
has  also  been  sold  under  execution,  upon  a  debt  contracted 
in  1865,  and  has  passed  beyond  the  reach  of  any  process  to 
be  sued  out  by  this  plaintiff.  If,  but  for  this,  it  could  have 
been  sold  in  this  action,  it  is  no  longer  so  liable,  and  hence 
the  instruction  expresses  but  a  speculative  proposition.  The 
creditor,  who  sued  and  recovered  of  this  plaintiff,  has 
forced  payment  from  the  asSets  of  her  testator,  and  upon 
every  principle  she  may  seek  contribution  from  one  equally 
liable  for  the  debt,  and  this  in  an  action  at  law.  Feirs  Guar, 
and  Surety,  260,  297;  Powdl  v.  Matthis,  4  Ired.,  83. 

The  statute  gives  tlje  action  against  a  co-surety  whenever 
"the  principal  shall  be  insolvent  or  out  of  the  State," — that 
is,  when  this  state  of  things  exists  at  the  time  when  the  ac- 
tion is  prosecuted — not  when  the  creditor  prosecuted  his 
action  against  the  surety,  for  he  could  compel  payment  by 
suing  the  surety  alone,  whatever  property  the  principal 
debtor  might  then  have.     Code,  §  2094. 

While,  then,  these  exemptions  may  not  prevail  against  a 
surety  whose  right  of  action  springs  out  of  an  implied  con- 
tract between  sureties,  as  it  does  out  of  the  relation  of  the 
principal  to  each,  though  the  right  to  sue  upon  it  begins  at 
the  time  of  payment,  it  can  have  no  bearing  in  the  present 
case,  as  it  is  no  hindrance  to  the  plaintiff's  action. 

The  remaining  objection,  that  James  A.  Covington  is  a 
necessary  party,  if  possessing  any  force,  when  made  in  apt 
time,  finds  its  answer  in  the  fact,  that  his  relations  to  the 
controversy  appearing  in  the  complai]it,  the  remedy  was  by 
demurrer,  and,  if  they  did  not  so  appear,  by  answer,  bringing 
out  the  facts  and  insisting  upon  the  objection.  Code,  §  239, 
par.  4,  §§  241  and  242. 

It  must  be  declared  that  there  is  no  error,  and  the  judg- 
ment is  affirmed. 

No  error.  Judgment  affirmed. 
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W.  W.  GWATHNEY,  C.  G.  ELLIOTT  and  TEMPLE  GWATHNEY^ 
partners  as  Gwathney  ft  Co.,  t.  A.  E.  ETHERIDGE  and  E.  C. 
BROOKS,  trading  as  Etheridge  &  Brooks. 

Agricultural   Liens — Chattel  Mortgages — Description  of  Prop- 
erty in  Conveyances^  tScc, 

1.  An  agreement  in  writing,  whereby  a  farmer  professes  to  give  a  lien- 

for  supplies  upon  the  crops  to  be  raised  on  certain  lands  described,. 
and  upon  any  other  land  he  may  cultivate  tn  the  county,  is  effect- 
ual as  to  the  crops  on  the  land  described,  but  void  as  to  those 
raised  on  any  other  land. 

2.  Mortgages  or  liens  under  the  statute  of  this  State,  on  crops  to  be- 

produced,  are  to  be  upheld  only  where  the  land  on  which  they  are 
to  be  raised  is  identified  at  the  time  the  lien  is  created. 

3.  It  is  sufficient  to  describe  the  land  as  afield  or  f ami  in  the  possession 

of  the  mortgagor  or  seller,  or  lands  ovmed  or  rented  by  him  during 
the  present  year — the  then  possession  fixing  the  identity. 

Civil  action,  tried  before  Avery,  J.,  at  Fall  Term,  1887,  of 
the  Superior  Court  of  Halifax  County. 

It  appears  that  on  the  28th  day  of  Januafi'v,  1884,  the  plain- 
tiffs commission  merchants  agreed  to  supply  to  R.  W.  Carter, 
A.J.  Wood  and  W.  W.  Carter,  from  time  to  time,  "supplies'' 
and  money  during  the  year  1884,  to  an  amount  not  exceeding 
$1,000,  to  be  by  them  expended  in  the  cultivation  of  a  crop  to 
be  produced  during  thatyear ;  and  they  executed  to  the  plain- 
tiflFs,  on  that  day,  an  agreement  in  writing,  creating  a  lien  in 
their  favor,  upon  the  crop  so  to  be  cultivated,  to  secure  the 
payment  of  the  "  supplies  "  and  money  so  to  be  supplied,  as- 
allowed  by  the, statute  (The  Code,  §  1799).  This  agreement 
provided,  among  other  things,  in  respect  to  such  "  supplies"' 
and  money,  that  the  same  were  to  be  used  and  expended  in 
the  cultivation  of  a  crop  during  that  year,  upon  "  the  lands 
of  D.  B.  Bell,  situated  in  the  County  of  Halifax,  adjoining^ 
the  lands  of  T.  J.  Ryan  and  others,  and  upon  any  other  land9 
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we  may  cultivaie  in  said  county*^  It  further  provided  as  fol- 
lows: "  And  we  do  hereby  give  to  the  said  W.  W.  Gwath- 
ney  &  Co.  a  lien  upon  all  the  crops  which  may  be  made  by 
us  upon  said  lands  during  said  year."  *  *  *  And  for 
the  further  securing  of  said  advances  to  be  made  to  us,  we 
do  hereby  sell  and  convey  to  W.  W.  Gwathney  &  Co.,  and 
their  assigns,  the  following  described  property,  to-wit. :  "  All 
our  interest  in  the  rents  or  shares  of  all  the  crops  that  may 
be  made  on  said  lands,  or  any  other  lands  we  Tnay  cultivate 
in  said  countv  of  Halifax,"  &c. 

The  plaintiffs  allege  in  their  complaint,  that  the  contem- 
plated crop  was  produced,  but  their  debt,  so  created  and  se- 
cured, was  not  paid,  and  that  the  makers  of  the  agreement 
and  lien  mentioned,  shipped  to  the  defendants  commission 
merchants  "  fifty  bales  of  cotton  of  the  crops,  rents  and  shares 
of  crops  aforesaid,  on  which  the  plaintiffs  had  a  lien  as  afore- 
said, and  the  same  were,  by  said  defendants,  sold  and  con- 
verted to  their  own  use,"  &c. 

The  following  is  a  copy  of  so  much  of  the  case  settled  on 
appeal  as  need  be  set  forth  here  : 

"  It  is  agreed,  as  a  fact,  that  the  cotton  in  controversy  was 
made  by  W.  W.  Carter,  on  his  home  tract  of  land,  not  on  the 
D.  B.  Bell  land,  and  shipped  by  him  to  Etheridge  &  Brooks; 
and  also,  that  R.  H.  Carter  and  A.  J.  Wood  raised  a  crop  for 
ihe  year  1884,  on  the  D.  B.  Bell  land  ;  that  they  had  no  in- 
terest in  the  said  crop  raised  by  W.  W.  Carter,  and  W.  W. 
•Carter  was  not  interested  in  the  crop  raised  on  the  Bell  land ; 
the  advances  made  by  plaintiffs  were  not,  in  fact,  used  on  the 
W.  W.  Carter  land,  while  he  did  use  the  advances  made  by 
Etheridge  &  Brooks  on  the  crop  raised  on  his  own  land. 

"  It  was  agreed,  that  the  cotton  was  worth  $298.16.  It  is 
;agreed,  that  if  the  plaintiffs  are  entitled  to  judgment  at  all, 
they  are  entitled  to  interest  from  January  22,  1885,  on  that 
amount. 
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"  Upon  the  facts  admitted,  the  Court  instructed  the  jurVr 
that  the  title  to  the  cotton  in  controversy  passed  to  plaintiffs 
by  the  mortgage  deed,  and  they  were  entitled  to  the  value 
of  it." 

There  was  a  verdict  and  judgment  for  the  plaintiifs,  and 
the  defendants,  having  excepted,  appealed  to  this  Court. 

Mr.  T.  M.  Hill,  for  the  plaintiffs. 

Mr,  J.  M.  Qrizzard  (by  brief),  for  the  defendants. 

■ 

Mbrrimon,  J.,  (after  stating  the  case  as  above).  It  appears- 
that  the  cotton  in  question  was  not  produced  on  the  land, 
described  in  the  written  agreement  creating  the  lien  as  "  the 
land  of  D.  B.  Bell,"  &c.,  and  in  our  judgment,  the  lien,  relied 
upon  by  the  plaintiffs  was  operative  and  effectual  only  as  to 
the  cotton  produced  on  that  land,  which  specially  designated 
and  specified  as  the  particular  land,  upon  which  a  crop  was  to 
be  cultivated  and  produced,  to  which  the  lien  should  attach. 
As  to  it,  there  was  present  certainty  that  gave  point  and  di- 
rection to  the  lien,  and  identified,  in  an  important  sense, 
that  property  to  which  it  should  attach,  and  upon  which  it 
should  operate  and  be  effectual.  It  is  essential  to  aa  opera- 
tive sale  of  property  in  existence,  or  yet  to  be  produced — as 
crops  from  land — that  there  shall  be,  at  the  time  of  the  contract 
of  sale,  something  that  specifies,  separates  and  identifies  the 
property  sold,  so  that  it  may  be  distinguished  from  other 
and  like  property,  presently,  or  when  it  comes  into  existence. 
There  can  be  no  sale  of  property  where  the  seller  cannot 
know  what  he  sells,  and  the  buyer  cannot  know  what  he 
buys,  as  to  its  identity. 

Hence,  we  think  that  so  much  of  the  agreement,  in  writ- 
ing, in  respect  to  the  lands  to  be  cultivated,  and  crops  to  be 
produced  thereon,  as  is  embraced  in  the  clause,  "  and  upon 
any  other  lands  we  may  cultivate  in  said  county/'  is  inopera- 
tive and  void,  for  uncertainty.     The  clause  did  not  presently,. 
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At  the  time  of  the  contract  of  sale,  designate  any  particular 
land  to  be  cultivated,  and  the  crops  to  be  produced  on  them ; 
the  plaintiffs  could  not  then  know  what  crops,  if  any,  they 
were  buying,  or  what  they  would  get  at  the  end  of  the  year, 
iior  did  the  sellers  know  what  they  were  selling;  there  was 
then  nothing  certain,  to  give  point  and  direction  to  the  lien 
sought  to  be  ere  ted,  as  there  would  have  been,  if  the  de- 
scription had  been  the  "crops  to  be  produced  on  W.  W.Car- 
ter's home  place — his  own  land,"  or  the  like  description.  It  is 
not  sufficient  that  the  crop  will  be  certain,  and  have  identity,' 
when  it  shall  be  produced  on  any  lani<s  in  Halifax  County, 
by  the  parties  undertaking  to  give  the  lien.  The  nature  of 
a  sale  requires,  that  the  thing  sold  shall  have  distinctive 
identity  at  the  time  it  is  sold,  whether  it  is  then  capable  of 
actual  delivery,  or  it  will  become  so  at  a  future  time,  as  the 
product  of  something  presently  identified. 

The  sale  or  mortgage  of  prospective  crops,  yet  to  be  pro- 
duced from  the  soil,  is  of  modern  origin  and  growth.  How  to 
sell  something  that  yet  has  no  existence,  but  is  to  be  pro- 
duced out  of  something  in  existence,  and  pa5S  the  title  to  it, 
is  not  free  from  embarrassment,  but  the  multiplying  wants 
and  necessities  of  society  render  such  sales  necessary.  Leg- 
islatures have,  in  some  measure,  provided  for  them,  and  the 
Courts  uphold  them,  as  far  as  they  can,  consistently  with 
settled  principles  of  law.  But  it  seems  that  the  Courts  have 
not  gone  further — certainly  this  Court  has  not — than  to  de- 
cide that  mortgages  or  liens  on  crops  to  be  produced,  as 
allowed  by  the  statute,  will  be  upheld,  when  the  land  on 
which  the  crop  is  to  be  produced  is  designated — identified  in 
some  way,  at  the  time  the  lien  shall  be  created.  To  go  be- 
yond this,  would  strike  down  some  of  the  essential  elements 
of  a  sale,  of  a  mortgage  and  liens  created  by  a  simple  agree- 
ment in  writing,  as  allowed  by  the  statute  in  certain  cases, 
and  establish  a  new  sort  of  floating  conveyance,  that  could 
be  applied  at  the  convenience  of  the  party  taking  benefit  by 
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it^  and  pass  the  title  to,  and  create  liens  upon,  property  not  in 
existence,  or  even  contemplated  at  the  time  of  the  sale,  when 
and  as  soon  as  it  might  come  into  existence.  This  could 
not,  it  seems  to  us,  fail  to  give  rise  to  great  uncertainty,  con- 
fusion and  injustice  in  important  classes  of  business  trans- 
actions. 

Judge  Story,  writing  on  this  subject,  in  his  work  on  Sales, 
§185,  says:  that  if  the  "thing  sold  or  mortgaged  be  the 
natural  product,  or  expected  increase,  of  something  to  which 
the  seller  or  mortgagor  has  a  present  valid  right,  the  sale  or 
mortgage  will  be  good."  Another  writer  says,  that  "  what- 
ever has  a  potential  existence,  is  the  subject  of  sale  or  mort- 
gage; for  example,  an  unplanted  crop  or  future  products  of 
a  farm,  to  be  raised  by  one  in  possession  of  land,  as  owner 
or  lessee,  is  the  subject  of  a  sale  or  mortgage."  Jones  on 
Chat.  Mort.,  §  143.  So,  the  wine  to  be  made  from  a  certain 
vineyard,  or  the  wool  that  shall  be  grown  upon  a  certain  flock 
of  sheep.  Such  things  have  no  actual  existence,  but  as  they 
are  naturally  expected  to  spring  from  something  in  which 
the  owner  has  a  present  i-ight,  they  have  what  is  considered  a 
potential  existence,  and  are  held  to  be  the  subject  of  sale  or 
mortgage.  Benjamin  on  Sales,  63,  103;  Robinson  v.  EzzelU 
72  N.  C,  231 ;  Cotton  v.  Willoughby,  83  N.  C,  75 ;  Harriss  v. 
Jmies,  Id.,  317;  Rawlings  v.  Hunt,  90  N.  C,  270;  Wooten  v. 
HUl,  98  N.  C,  48. 

In  Atkinswi  v.  Graves,  sxipra,  Mr.  Justice  Ashe  said :  "  A 
mortgage  or  sale  of  a  crop,  to  be  raised  on  a  certain  field  or 
farm  in  the  possession  of  the  mortgagor  or  seller,  is  as  far  as 
the  principle  has  been  carried  in  respect  to  planted  crops; 
but  it  has  never,  as  we  are  aware,  been  extended  to  the  pro- 
ducts of  the  soil  to  be  raised,  without  designating  the  place 
where  they  are  to  be  produced." 

The  learned  counsel  for  the  appellees  cited  and  relied 
much  upon  Woodlief  '^.  Harris,  95  N.  C,  211,  in  which  the 
Chief  Justice  said :  "  The  other  objection,  that  no  place  is  de- 
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scribed  on  which  the  crop  is  to  be  made,  is  not  sustained.  It 
gives  a  lien  on  all  crops  raised  on  lands  owned  or  rerdedby 
me  duHng  the  present  year.^^  We  think  this  case  does  not 
contravene  what  we  have  here  said,  or  the  authority  cited. 
The  words  "  lands  owned  or  rented  by  me  during  the  present 
year,"  described  property  that  the  mortgagor  then  owned  or 
had  leased  for  that  year — not  "  any  other  lands  he  may  (might) 
cuUivate  "  that  year,  as,  in  the  present  case,  the  agreement  in 
question  provides.  In  that  case,  Atkinson  v.  Graves^  supra, 
is  cited  with  approval,  and  the  argument  is  in  effect  the 
same  in  both  cases. 

There  is  error.  The  appellants  are  entitled  to  a  new  trial 
and  we  so  adjudge.  To  that  end  let  this  opinion  be  certified 
to  the  Superior  Court. 

Error.  Venire  de  ?iow. 


WM.  M.  MEREDITH  v.  CRANBERRY  COAL  and  IRON  COMPANY. 

Issues — Judge^s   Charge — Contributory  Negligence. 

1.  Though  the  issues  tendered  by  a  defendant  eliminated  more  distinctly 

the  matters  controverted  in  the  pleadings  than  those  adopted  by 
the  Court,  he  has  no  ground  of  complaint  if  the  instructions  to  the 
jury  raised  every  defence  available  to  him  under  those  he  tendered. 

2.  Where  the  defence  to  an  action  for  damages  resulting  from  an  acci- 

dent to  the  plaintiff,  an  employee  of  defendant's  railway,  was  a 
want  of  care  and  prudence  on  the  part  of  the  plaintiff  and  those 
identified  with  him,  and  there  was  evidence  tending  to  sustain  the' 
defence:  Held,  that  a  charge,  ignoring  the  plaintiff's  negligence,  or 
co-operating  agency  in  the  accident,  or  tliat  of  those  identified  with 
him,  is  erroneous. 

3.  Though  the  defendant  has  been  negligent,  yet,  if  plaintiff,  by  reason- 

able care  and  prudence,  could  have  averted  the  accident,  he  is 
not  entitled  to  recover. 
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Civil  action,  tried  before  MacRae,  J.,  at  Spring  Term, 
1887,  of  the  Superior  Court  of  Mitchell  County. 
The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  G.  N.  Folky  D.  Schenck^  J.  F.  Morphew  and  W,  B. 
Cauncily  for  the  plaintiff. 
Messrs,  Hoke  dt  Hoke  and  W.  H.  Maloney  for  the  defendants. 

Smith,  C.  J.  The  plaintiff,  an  employee  of  the  defendant 
company,  at  per  diem  wages,  while  engaged  in  transporting: 
wood,  to  be  converted  into  coal,  from  the  forest  to  the  wood- 
yard  over  a  tramway  constructed  for  that  purpose,  was  struck 
with  a  stick  of  wood,  protruding  from  a  loaded  car,  and 
thrown  from  the  platform  on  which  he  was  standing,  and 
suffered  the  injury  for  which  compensation  is  demanded  in 
the  present  action.  The  complaint  alleges,  that  this  was 
brought  about  by  the  cording  or  packing  of  the  wood  too 
near  the  tramway,  and  on  either  side  of  it,  as  directed  by 
one  Allen  Nimson,  a  manager  and  middle  man,  representing 
the  company  in  the  operation  of  this  department  of  the 
work,  by  reason  of  which  proximity,  a  loose  stick,  slipping 
from  the  load  on  a  passing  car,  came  in  contact  with  that 
packed,  and  in  its  rebound  knocked  the  plaintiff  off,  and 
caused  the  injuries  complained  of. 

The  answer  denies  the  charge  of  negligence,  in  placing  the 
wood  where  it  was  stacked,  denies  that  Nimson  was  such 
representative  of  the  company,  and  insists  that  the  primary 
and  direct  cause  of  the  accident,  was  the  negligent  packing 
of  the  wood  on  the  car  and  its  too  rapid  running,  causing 
the  load  to  jostle  and  some  of  the  sticks  to  slip  out  of  place, 
to  prevent  which,  the  plaintiff  imprudently  seized  one  of 
them;  and  that  in  all  this  packing  and  transporting,  the 
plaintiff  participated  with  his  associate  fellow-workmen. 

The  issues  deduced  from  the  conflicting  allegations  con- 
tained in  the  pleadings  and  submitted  by  the  Court  to  the 
jury,  were : 
37 
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1.  Was  the  plaintiff  ^s  injur}- caused  by  the  negligence  of 
the  defendant?    To  which  the  response  was,  Yes. 

2.  Did  the  plaintiff  contribute  to  his  own  injury  by  negli- 
gence on  his  part  ?    Answer — No. 

3.  What  damage  has  plaintiff  sustained  by  reason  of  de- 
fendant's negligence?    Answer — Five  thousand  dollars. 

The  defendant,  besides  a  similar  issue  as  to  the  amount  of 
damages,  in  place  of  the  two  first,  proposed  the  three  follow- 
ing, which  were  refused : 

1.  Did  the  defendant  cause  the  wood  to  be  so  negligently 
packed  on  the  side  of  the  track  of  the  tramroad  as  to  make 
it  hazardous  for  the  loaded  tram  car  to  pass? 

2.  Was  the  plaintiff  guilty  of  negligence,  in  not  using  or- 
dinary  care  and  prudence  in  running  the  tram  car  so  as  to 
-avoid  danger? 

3.  Was  the  plaintiff  a  fellow-servant  with  Allen  Nimson? 
The  facts  disclosed  in  the  testimony,  heard  at  the  trial,  so 

far  as  they  are  necessary  to  elucidate  the  matter  on  which 
the  determination  of  the  defendant's  appeal  rests,  are,  in 
substance,  the  following : 

The  wood  was  cut  and  brought  from  the  forest,  a  mile  dis- 
tant from  the  place  of  deposit  in  the  yard,  on  flat  cars,  each 
carrying  a  cord,  passing  over  a  tram  or  railway,  on  an  in- 
clined plane,  and  descending  by  force  of  gravitation,  the 
speed  being  controlled  by  breaks  on  each.  At  the  time  of 
the  accident,  the  train  consisted  of  two  loaded  cars,  upon 
the  rear  platform  of  the  foremost  of  which,  the  plaintiff  was 
standing.  The  train  was  moving  with  unusual  rapidity, 
and  several  sticks  of  the  wood  on  a  car  were  jostled  and 
tegan  to  slide,  to  prevent  which,  the  plaintiff,  being  called 
on  to  do  so  by  one  Bass,  a  fellow-servant,  at  the  lower  end 
of  the  nearest  car,  stepped  on  the  adjoining  platform  of  that 
car,  and  seized  a  loose  stick,  with  the  intention  of  replacing 
it,  and  in  doing  so,  the  stick  came  in  contact  with  the  stacked 
wood,  and  the  other  end  struck  the  plaintiff  with  great  vio- 
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lence  and  threw  him  to  the  ground.  While  prostrated,  he 
sustained  the  injury  mentioned.  The  placing  and  stacking 
the  wood  so  near  the  tramway  was  done  by  the  express  order 
of  said  Nimson,  to  whose  charge  and  management  the  busi- 
ness was  confided  by  the  defendant,  and  his  co-laborers  in 
the  work  of  transportation,  as  was  the  loading  of  the  cars 
and  accompanying  them  to  the  place  of  unloading,  but  it 
does  not  appear  that  any  instructions  were  given  as  to  the 
manner  of  putting  up  the  wood,  or  supervision  exercised 
over  the  work  as  it  progressed. 

It  was  no  uncommon  thing,  as  the  plaintiff  himself  testi- 
fies, for  the  wood  on  the  car  to  be  so  disturbed  by  jarring  of  the 
car  in  motion,  and  if  not  going  too  fast,  it  was  not  hazard- 
ous to  arrest  it,  and  retain  it  in  place,  in  the  manner  attempted 
in  this  case.  It  was,  if  the  car  was  going  rapidly.  A  witness 
for  the  defendant,  John  Ellis,  who  graded  the  track,  and  had 
been  connected  with  the  road  for  33  years,  after  describing 
the  declivity  of  it,  and  its  passing  between  the  stacks  on 
either  side  of  the  yard,  testified  to  having  cautioned  the 
plaintiff,  perhaps  as  many  as  twenty  times,  about  running 
too  fast,  and  told  him  that  some  of  the  men  would  be  killed 
if  they  came  down  so  rapidly,  and  that  sometimes,  when  him- 
self riding  on  the  cars,  he  would  enjoin  it  on  the  employees 
to  run  slowly. 

They  were  expected  to  make  eight  trips  a  day,  and  lacked 
one  of  completing  the  number  at  the  hour  3  P.  M.,  on  Sat- 
urday, when  the  plaintiff  was  hurt. 

Allen  Nimson,  examined  for  the  defendant,  also  testified 
to  his  warning  repeatedly  when  riding  on  the  cars,  and 
when  passing  them  in  motion  cautioned  the  hands  in  charge, 
the  plaintiff  among  them,  against  fast  running,  and  that  the 
plaintiff  had  been  in  this  employment  from  one  and  a  half 
to  two  years. 

There  was  a  general  concurrence  of  opinion  among  the 
witnesses,  and  especially  among  those  of  skill  and  experi- 
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ence,  in  the  defendant's  service,  who  were  introduced  by  it, 
that  cars  could,  when  so  loaded,  be  run  with  safety,  if  run 
slowly,  and  little,  if  any,  hazard  would  be  incurred  in  re- 
storing slipping  pieces  to  their  proper  place  by  hand;  but  it 
would  be  otherwise,  if  the  cars  were  moving  at  a  rapid  rate. 
Whether  the  cars  were  moving  at  an  increased  speed  on  this 
occasion,  the  evidence  was  somewhat  in  conflict,  but  none 
that  they  moved  slowly. 

There  was  much  testimony  as  to  the  powers  conferred  upon 
Nimson,  and  exercised  by  him  for,  and  in  place  of,  the  com- 
pany, and  whether  the  legal  effect  was  to  lift  him  above  the 
sphere  of  co-servant,  to  the  place  of  their  common  principal, 
in  his  relation  to  them,  which  we  do  not  reproduce,  as  our 
decision  of  the  case  rests  upon  other  grounds. 

The  issues  tendered  for  the  defendant  eliminate  more 
distinctly,  in  our  opinion,  the  subject-matter  of  controversy 
presented  in  the  pleadings,  than  do  those  adopted  by  the 
Court ;  but  the  instructions  to  the  jury,  upon  them,  raised 
every  defence  available  to  the  defendant  under  the  others. 
Its  responsibility  was  made  to  depend  upon  actual  negli- 
gence of  its  own,  the  distinction  pointed  out  when  it  pro- 
ceeds from  a  fellow-servant,  and  when  it  proceeds  from  one 
who,  as  a  middle  man,  assumes  the  relation  of  his  principal 
towards  subordinate  employees,  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff,  all  which  enter  into 
the  question  of  the  defendant's  liability  for  damages. 

But  we  do  not  think  that  the  concurring  agency  of  the 
plaintiff,  as  involving  a  want  of  care  and  prudence  on  his 
part,  was,  upon  the  evidence,  with  sufficient  distinctness  pre- 
sented to  the  jury. 

The  culpability  imputed  to  the  company  was  not  in  the 
insecure  manner  of  packing  the  wood,  nor  did  the  injury 
arise  from  a  want  of  care  in  this  particular,  for  the  wood 
remained  steadfast  in  its  place ;  but,  in  causing  it  to  be  packed 
in  such  close  proximity  to  that  on  the  passing  car.     Even  in 
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this  packing  the  plaintiff  himself  took  part.  The  accident 
was  directly  brought  about  by  what  took  place  on  the  car, 
and  the  question  of  the  want  of  due  care  in  those  managing 
it,  in  avoidance,  was  not  clearly  presented  in  the  charge,  as  a 
contingency  upon  which  the  company's  responsibility  de- 
pended. 

A  portion  of  the  charge,  to  which  exception  was  taken,  is 
in  these  words:  "  It  is  not  now  contended,  that  the  wood  was 
so  placed  as  to  strike  the  car,  or  the  plaintiff  upon  the  car,  in 
the  discharge  of  his  duties.  It  is  said  to  have  been  caused 
by  a  stick  falling  and  striking  the  wood  rack  and  rebound- 
ing  against  the  plaintiff.  In  order  to  make  the  injury  the 
result  of  the  negligence  of  the  defendant,  it  must  have  been 
produced  by  this  negligence  concurring  with  some  other  act. 
If  a  stick  of  woody  dipping  frofm  the  car,  struck  the  wood  so  neg- 
ligently placed,  and  was  hurled  against  plaintiff ,  and  so  caused  the 
injury  J  the  injury  would  be  the  result  of  negligence  of  defendant. 
If  all  these  matters  concur,  then  you  are  to  answer  the  first 
issue,  "  Yes." 

It  will  be  observed  that  this  instruction  ignores,  or  leaves 
out  of  view,  the  direct  co-operating  agency  of  the  plaintiff, 
and  those  with  whom  he  is  identified,  in  running  the  cars, 
to  which  the  accident  is  primarily  attributable,  and  omits  to 
submit  to  the  jury  the  question  of  the  plaintiff's  own  negli- 
gence, ill  bringing  it  about.  If  the  piling  the  wood  so  near 
the  track  of  the  cars  was  improvident  and  careless,  so  as  to 
expose  those  on  and  operating  them,  to  needless  peril,  it  was 
not  less  their  duty  to  use  reasonable  care  and  vigilance  in 
avoiding  the  consequences  of  the  defendant's  negligence,  as 
would  suggest  themselves  to  a  person  of  ordinary  prudence 
for  his  own  protection.  If  there  was  in  this  a  failure  to  use 
such  precaution,  and  harm  followed,  the  plaintiff,  as  the  au- 
thor of  his  own  damage,  would  be  barred  of  redress  upon  the 
defendant,  notwithstanding  the  prior  negligence  in  the  pack- 
ing. 
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The  true  rule  for  determining  the  civil  responsibility  in 
cases  where  each  party  has  been  negligent,  is  set  out  in  Gun- 
ter  V.  Wicker,  85  N.  C,  310,  and  in  Fanner  v.  Railroad,  88 
N.  C,  569,  where  the  plaintiff's  negligence  preceded  that  of 
the  defendant,  and  was  a  remote,  but  not  proximate  cause,  of 
the  injury,  thus :  "  If  the  act  (of  the  plaintiff)  is  directly  con- 
nected, so  as  to  be  concurrent,  with  that  of  the  defendant, 
then  his  negligence  is  proximate,  and  will  bar  his  recovery; 
but  when  the  negligent  act  of  the  plaintiff  precedes,  in  point 
of  time,  that  of  the  defendant,  then  it  is  held  to  be  a  remote 
cause  of  the  injury,  and  will  not  bar  a  recovery,  if  the  injury 
could  have  been  prevented  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendant." 

The  correlative  proposition  is  equally  supported  by  au- 
thority, that  when  the  defendant  has  been  negligent,  yet  if 
the  plaintiff  neglected  those  reasonable  precautions,  by  which 
the  injury  could  have  been  averted,  and  which  he  is  expected 
to  use,  he  cannot  have  compensation  for  damages  caused  by 
his  own  want  of  care  and  prudence.  Owens  v.  Railroad  Co., 
88  N.  C,  502. 

Now,  there  was  much  evidence  upon  this  point.  Testi- 
mony was  offered  to  show  that  the  plaintiff  assisted  in  plac- 
ing the  wood  where  Nimson  had  pointed  out,  and  in  loading 
the  cars  and  transporting  to  the  yard,  and  had  been  in  the 
defendant's  employ  from  one  and  a  half  to  two  years  pre- 
viously. He  had  been  repeatedly  warned,  by  superior  offi- 
cers, of  the  danger  of  running  the  cars  too  fast;  by  one  of 
them,  fifteen  or  twenty  times,  and  had  been  told  that  some  of 
the  men  would  be  killed,  if  the  rapid  running  was  persisted 
in.  He  knew,  for  he  says,  it  was  no  uncommon  thing  for 
the  wood  to  be  jarred  and  disj)laced  when  the  cars  were  in 
motion,  and  more  so  when  running  fast.  Thus  warned  of 
danger,  greater  circumspection  and  vigilance  were  required 
of  him,  and  this  aspect  of  the  case,  on  the  evidence,  was  not, 
as  we  think,  fully  called  to  the  attention  of  the  jury,  in  pass- 
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ing  upon  the  question  of  the  plain tiflF's  right  of  action  against 
the  company.  We  have  assumed,  though  we  by  no  means 
intend  to  decide  the  fact  so  to  be,  for  the  present  only,  that 
Nimson  was,  in  a  legal  sense,  as  his  oversight  and  functions 
are  described  by  any  of  the  witnesses  who  understood  what 
they  were,  a  "  middle  man"  in  substitution  of  the  principal, 
in  his  relations  to  subordinate  servants,  so  that  his  orders  in 
regard  to  stacking  the  wood,  would  be  the  same  as  if  emanat- 
ing directly  from  the  company,  so  as  to  raise  an  inquiry  into 
the  imputed  co-operative  agency  of  the  plaintiff  in  causing 
his  own  injury. 

Passing  by  the  other  exceptions,  with  the  general  remark, 
that  most  of  them  are  obnoxious  to  the  criticism  of  the  plain- 
tiff's counsel,  as  wanting  in  specific  and  distinct  statement 
of  assigned  error,  we  award  a  new  trial,  to  be  granted  in  the 
Court  below,  for  the  error  discussed  in  the  opinion. 

Error.  Venire  de  novo. 


MARY  C.  KING  and  others  v.  SUSAN  MILLER  and  others. 

Dower —  Waste. 

1,  In  an  action  of  waste,  it  is  not  error  to  permit  the  defendant,  a 
life  tenant,  to  prove  that  the  usage,  in  that  part  of  the  country 
in  which  the  premises  are  situate,  was  to  treat  and  manage  lands 
of  the  character  of  that  in  controversy  in  the  manner  in  which 
defendant  had  treated  the  locus  in  quo,  (2)  Nor  is  it  error  to 
permit  a  farmer  of  the  vicinity  to  testify  that,  in  his  opinion,  the 
defendant  had  done  no  more  (in  the  nature  of  waste)  than  was 
necessary  to  make  a  living  out  of  the  land.  Such  evidence  being 
competent  to  repel  a  charge  of  reckless  and  wanton  misuse  of  the 
premises. 
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2.  A  dowrefls  may  use,  and  also  sell,  fallen  or  dead  trees,  as  the  use  of 
such  belongs  to  her,  and  does  not,  in  law,  impair  the  inheritanoe. 
She  may  clear  for  cultivation  as  much  of  the  land  as  a  prudent 
owner  of  the  fee  would  do,  and  sell  the  timber  cut  in  doing  so. 
In  clearing  land,  she  must  have  due  regard  to  the  proportion  of 
wooded  and  cleared  land  on  the  dower. 

8.  While,  in  its  essential  elements,  waste  is  the  same  in  this  country  and 
in  England,  being  a  spoil  or  destruction  of  houses,  trees,  Ac.,  to 
the  permanent  injury  of  the  inheritance;  yet,  in  respect  to  acts 
which  constitute  uxute^  the  rules  are  not  the  same.  Here,  an  act 
is  not  waste  in  law  which  is  not  toasts  in  fact.  The  real  and  im- 
portant enquiry,  in  such  cases,  is,  has  the  land  been  abused,  du- 
ring the  life  tenant's  occupancy,  by  a  spoliation  unwarranted  by 
the  usage  of  prudent  husbandmen  in  respect  to  their  own  prop- 
erty, to  the  impairment  of  it,  as  a  whole,  in  value? 

Civil  action,  tried  before  MacRae,  /.,  and  a  jury,  at  Fall 
Term,  1887,  of  Mecklenburg  Superior  Court. 

Judgment  for  defendants;  plaintiffs  appealed. 

A.  C.  Miller  died,  intestate,  in  the  year  1865,  possessed  of 
an  estate  in  fee  of  lands,  out  of  which  the  defendant  Susan 
Miller  has,  by  proper  proceedings,  caused  a  portion,  consist- 
ing of  a  tract  of  250  acres,  and  a  small  lot  of  2^  acres,  as 
described  in  the  complaint,  to  be  assigned  to  her  as  dower. 
The  reversion  in  the  lands,  so  set  apart,  has  descended  to 
the  plaintiffs,  and  the  defendants,  associated  with  the  said 
Susan  because  they  refused  to  join  in  the  action,  as  tenants 
in  common.  The  plaintiff  M.  C.  King  added  to  her  share  by 
taking  a  conveyance  'of  the  share  of  A.  C.  Elwood,  one  of 
the  heirs  to  whom  the  inheritance  descended. 

The  complaint  alleges  the  commission  of  waste  upon  the 
premises,  by  the  life  tenant,  in  cutting  down,  for  the  purpose 
of  sale  and  selling,  large  numbers  of  valuable  trees,  oak, 
hickory,  pine  and  other  wood,  for  timber  and  fire-wood,  and 
in  other  ways,  specified  therein,  greatly  damaging  the  inher- 
itance, and  concludes  by  demanding  the  possession  of  the 
land  wasted,  and  $500  for  the  damage  done  thereto. 
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The  defendant  Susan,  admitting  the  title  to  be,  as  alleged 
by  the  plaintifis,  in  them,  and  in  the  other  defendants,  in 
undivided  parts,  denies  the  charge  of  waste,  and  the  owners, 
made  defendants,  make  no  answer  to  the  complaint. 

Two  issues  were  submitted  to  the  jury: 

1.  Did  the  defendant  Susan  Miller  commit  waste  upon  the 
lands  described  in  the  complaint? 

2.  What  damage,  if  any,  have  the  plaintiffs  sustained  by 
reason  thereof? 

To  the  first  inquiry,  the  jury  responded  in  the  negative, 
and  no  answer  was  returned  to  the  other. 

The  testimony  of  the  witnesses  is  set  out  in  full  in  the 
case  on  appeal,  and  we  deem  it  necessary  to  reproduce,  in 
condensed  form,  so  much  of  it  as  tends  to  show  the  acts  of 
the  tenant  in  dower,  in  which  the  waste  is  alleged  to  have 
been  committed,  and  illustrative  of  the  charge  complained 
of,  and  to  present  the  exceptions  to  the  rulings  upon  ques- 
tions of  evidence. 

One  McLure,  for  the  plaintiffs,  testified  that,  at  the  intes- 
tate's death,  in  1865,  he  had  from  80  to  100  acres  in  cultiva- 
tion, and  since,  from  20  to  30  acres  had  been  cleared;  that 
there  was  considerable  wood — pine,  oak  and  hickory — on 
the  tract;  that  some  of  the  open  land  was  in  good  farming 
condition,  other  parts  pretty  well  worn-out  and  thin ;  that 
John  Hunter  and  John  Deaton  cut  saw-logs,  most  of  them 
from  dead  wood ;  that  witness  has  seen  several  persons  hauling 
wood  to  town;  that  the  woodland,  adjoining  that  belonging 
to  witness,  was  pretty  heavily  timbered,  but  most  of  the  saw- 
logs  were  taken  off  by  Hunter ;  that  a  small  piece  of  meadow, 
laid  off  for  dower,  of  three  or  four  acres,  two  acres  of  which 
had  timber  on  it,  has  been  ditched  and  planted  in  corn,  and 
is  now  in  very  good  condition  ;  that  the  intestate  had  a  large 
body  of  land,  besides  that  assigned  in  dower,  much  of  which 
was  thin  and  began  to  wear  out,  and  some  he  had  turned  into 
pasture;  that  the  land,  abandoned  by  the  defendant  as  worn- 
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out,  has  grown  up  in  timber  and  improved ;  that  she  has 
turned  out  land  as  it  became  impoverished,  and  has  cleared 
other  land,  and  done  no  more  in  this  direction  than  was 
neoessary  to  make  her  a  comfortable  living;  that  considera- 
ble improvement,  requiring  the  use  of  timber,  has  been  put 
on  the  place;  that  the  saw-logs  cut  were  of  scattering  pine, 
and  the  oak  timber  i^  there  vet;  that  the  meadow  was  verv 
wet — kept  for  mowing  by  the  deceased — and  witness  cannot 
say  that  it  is  not  worth  as  much  now  as  before  tlie  clearing; 
that  it  is  a  custom  among  farmers  to  clear  more  land,  as  that 
in  cultivation  was  worn  out,  but  this  depends  upon  the 
amount  of  timbered  land  on  a  farm,  and  that  cutting  out 
timber  trees  gave  the  young  timber  greater  facilities  for 
growth. 

The  defendant  objected  to  the  testimony,  as  to  the  usage 
in  that  part  of  the  country,  to  turn  out  worn-out  and  impov- 
erished lands,  and  replace  them  with  new  clearings ;  but  it 
was  admitted,  and  to  this  ruling  the  first  exception  is  taken. 

John  Henderson  swore  that  good  crops  were  made  by  the 
deceased  on  the  land  where  his  widow  now  lives;  that  part 
of  the  {)lace  was  very  good — part  broken — farm  on  an  aver- 
age in  good  condition;  fences  in  repair;  a  forest  in  oak, 
hickory,  and  old  field  pine,  over  100  acres,  and  about  60 
acres  of  it  kept  in  forest ;  that  stock  timber  has  been  cut  on 
both  north  and  south  ends  of  the  tract ;  that  some  30  acres 
have  been  cleared  since  A.  C.  Miller  died,  and  this  generally 
yields  30  cords  to  the  acre. 

The  witness  thinks  the  removal  of  the  timber  trees  from 
the  meadow  has  lessened  its  value  by  ten  dollars,  but  it 
brings  as  fine  corn  as  any  land  in  that  country,  and  says 
that  the  deceased  had  the  farm  in  possession  some  seventeen 
years,  and  had,  himself,  thrown  out,  as  unfit  to  cultivate,  7 
or  8  acres,  some  of  it  having  been  tended  apparently  fifty 
years ;  that  the  defendant  has  kept  up  the  premises,  not,  how- 
ever, in  the  state  in  which  her  husband  kept  them ;  has 
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moved  old  houses,  but  built  no  new  ones,  and  these  are  get- 
ting old  and  in  decay,  and  the  fences  have  all  gone  down 
under  the  stock  law. 

Other  witnesses  were  examined  by  the  plaintiffs,  and  gave 
substantially  similar  testimony,  one  of  whom  stated,  that  the 
prevalent  custom  was  to  get  fire- wood  where  it  was  found; 
that  it  was  good  husbandry  to  cut  out  dead  wood,  and  that 
farmers  were  in  the  habit  of  throwing  out  land  when  worn- 
out,  and  taking  in  more,  but  that  the  practice  "  has  gradually 
passed  off  since  the  war." 

The  defendant  then  proposed  to  show,  that  this  witness 
was  a  farmer,  living  in  that  vicinity,  and  tliat,  in  his  opinion, 
the  defendant  had  done  no  more  than  was  necessary  to  make 
a  living  out  of  the  land. 

Objection  thereto  was  overruled,  the  evidence  admitted, 
and  to  this  the  second  exception  was  taken. 

The  testimony  for  the  defendant,  in  substance,  was  to  this 
effect : 

One  Henderson,  who  lives  near  the  land,  and  has  long 
known  it,  testified  to  the  intestate's  manner  of  farming,  and 
his  habit  of  abandoning  land  when  reduced  to  sterility  and 
unfit  to  tend,  and  clearing  and  opening  fresh  land  and  such 
is  the  general  custom ;  that  when  turned  out,  such  exhausted 
fields  grow  up  in  pines,  and  recuperate  materially,  as  is  the 
ease  here ;  that  this  was  necessary  to  make  a  subsistence,  and 
that  the  work  done  on  the  meadow  has  rendered  it  more 
valuable. 

Captain  Orr,  a  farmer  and  cropper  for  21  years,  went  upon 
the  land  in  1866,  and  found  some  of  it  very  good  upland  ; 
same  tract,  bottom  of  no  account;  fair  crops  could  be  made 
by  manuring;  and  when  the  land  was  too  impoverished  to 
pay,  it  was  left  out  and  other  taken  in  ;  cleared  the  planta- 
tion as  far  as  needed,  and  what  was  not  needed,  hauled  to 
town  and  sold ;  about  30  acres  taken  in,  and  from  40  to  60 
acres  left  out.     The  clearing  was  necessary  for  a  support  to 
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defendant  and  her  tenants,  and  to  carry  on  farming  opera- 
tions Of  the  part  thus  abandoned,  the  growth  of  pines  on 
it  has  improved  it  very  much,  and  increased  its  value,  and 
such  has  been  the  effect  of  work  upon  the  meadow ;  good 
stocks  never  hauled  away  by  her  and  Hunter,  who  sawed 
and  hauled ;  hauled  defendant's  part  back,  and  when  needed, 
we  would  borrow  from  him,  and  repay  by  letting  him  get 
saw  stocks;  one-fourth  taken  for  the  timber,  and  none  of  it 
sold ;  fire- wood  in  summer  obtained  by  picking  up  poles  and 
dry  wood ;  in  winter,  solid  wood  was  used,  and  trees  would 
be  felled  when  the  tops  were  dying. 

He  further  testified,  that  some  fire-wood  has  every  year 
been  sent  to  town  for  sale ;  that  is,  once  in  awhile,  and  some- 
times wood  from  cleared  land,  not  used  on  the  premises,  was 
sold  by  tenants. 

The  defendant  testified  for  herself,  similarly,  about  the 
abandoned  and  cleared  parts  of  the  farm,  and  that  it  was 
necessary  for  her  to  get  a  support ;  that  she  never  sold  any 
stocks  of  her  lot,  but  used  them  on  the  premises  for  house, 
farm,  paling,  &c. 

Upon  her  examination,  her  counsel  proposed  to  prove  that 
she  sold  the  meadow  tract  some  four  or  five  years  ago  to  one 
Hunter,  but  made  no  deed,  nor  was  there  any  writing  about 
it. 

The  plaintiff  objected  on  the  ground,  that  title  would  not 
pass,  nor  could  a  deed  be  spoken  of,  without  its  being  pro- 
duced. The  evidence  was  received,  and  the  exception  to  the 
ruling  is  the  third  in  the  series. 

It  is  not  necessary  to  recite  the  additional  testimony,  to 
present  the  erroneous  rulings  assigned,  as  it  is  of  the  same 
kind  as  that  set  out,  and  concurrent  in  general  tenor  with  it, 
and  we  proceed  to  state  them : 

Among  other  instructions,  prayed  by  plaintiffs,  were  the 
following : 
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1.  That  if  the  jury  believe  the  evidence  in  the  case,  they 
will  respond  to  the  first  issue,  "  Yes." 

2.  That  if  she  (the  defendant)  allowed  any  fire-wood  to  bo 
cut  on  the  place  for  market,  and  solely  for  the  purpose  of 
profit,  she  committed  waste,  and  the  jury  will  answer  the 
first  issue,  "  Yes,"  and  assess  as  damages  such  amount  as  will 
be  a  fair  and  reasonable  compensation  for  the  injury  to  the 
inheritance. 

3.  That  if  defendant  Susan  Miller  converted  meadow  into 
arable  land,  or  cultivated  land,  she  was  guilty  of  waste,  and 
the  jury  will  respond  to  the  first  issue,  "  Yes,"  and  assess  the 
damages  in  an  amount  sufficient  to  cover  the  injury  done  to 
the  inheritance  thereby. 

The  (yourt  declined  to  give  the  instructions  as  prayed,  but 
gave  the  following  instructions : 

The  plaintiffs,  who  are  some  of  those  who  are  the  owners 
of  the  inheritance,  sue  Mrs.  Miller,  the  defendant  who  has 
had  her  dower  in  this  tract  of  land  laid  off  to  her,  and 
others  of  the  heirs,  who  refuse  to  join  in  this  action  against 
the  dowress,  are  made  defendants.  The  charge  is,  that  she 
has  cut  saw-logs,  a  quantity  of  timber,  oak,  hickory,  pine  and 
other  wood,  for  timber  and  fire-wood,  and  sold  it ;  that  she 
has  cleared  a  large  amount  of  woodland  and  turned  it  into 
cultivated  fields,  when  there  was  already  a  sufficient  quan- 
tity of  arable  land  open  to  support  her;  that  she  has  caused 
meadow  land  to  be  converted  into  cultivated  fields,  and  that 
she  has  permitted  other  land,  that  was  in  cultivation,  to 
grow  up  in  shrubs,  bushes  .and  trees,  and  become  wasted. 

The  first  inquiry  for  you  is,  whether  she  has  committed 
waste. 

That  is,  has  she  unnecessarily  cut  down,  or  destroyed  the 
timber,  when  there  is  already  suflBcient  cleared  land  for  her 
to  cultivate;  or  has  she  permitted  the  cultivated  land  to  'be 
injured,  by  growing,  up  in  bushes,  trees,  etc.;    or  has  she 
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changed,  or  permitted  to  be  changed,  nieadow  lands  into 
cultivated  fields,  to  the  injury  of  the  inheritance? 

The  tenant  in  dower  is  entitled  to  take  off  from  the  land 
such  timber  as  may  be  necessary  to  keep  the  houses  and 
fences,  the  wagons  and  other  farming  implements,  such  as 
plows  in  good  repair,  and  to  make  such  things  as  may  be 
necessary  for  the  use  of  the  farm ;  and  she  would  be  entitled 
to  make  such  a  bargain  with  the  saw-mill  men  as  was  the 
usual  and  customary  terms,  upon  which  one  can  deliver  so 
many  saw-logs  and  get  so  much  lumber  in  return.  She  is 
entitled  to  clear  land  for  cultivation,  if  necessary  to  the  en- 
joyment of  the  estate  and  a  sufficient  proportion  of  wood- 
land is  left,  and  if,  in  clearing  such  land,  there  is  more  fire- 
wood than  she  needs,  she  may  sell  it;  she  may  not,  however, 
sell  that  wood  and  cut  other  wood  for  her  own  use.  It  is 
not  waste  to  permit  cleared  land  to  grow  up  in  secondary 
growth,  unless  it  works  an  injury  to  the  inheritance.  It  is 
not  waste  to  change  a  meadow  into  a  cultivated  field,  pro- 
vided it  works  no  injury  that  is  lasting  damage  to  the  in- 
heritance. It  is  not  waste  to  take  all  necessary  wood  for  the 
use  of  the  farm. 

What  is  waste  in  cases  like  this,  is  a  question  which  must 
be  largely  left  to  the  discretion  of  the  jury,  upon  the  evi- 
dence. Did  she  take  any  more  timber  off  the  land  than 
was  necessary  ?  Did  she  clear  up  more  land  than  was  nec- 
essary for  her  enjoyment  of  the  life  tenancy,  and  if  she  did, 
did  she  do  lasting  damage  to  the  inheritance  thereby?  If 
the  turning  out  of  cultivated  land,  and  allowing  it  to  grow 
up  in  secondary  growth,  has  the  effect  to  make  the  land 
more  valuable  than  it  was  before,  it  was  no  injury  to  the 
inheritance,  and  was  not  waste.  If  the  meadow  land  was 
made  more  valuable  by  turning  it  into  a  corn  and  cotton  field, 
it  was  not  waste. 

If  she  took  no  more  timber  than  was  necessary  for  the  use 
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of  the  place,  she  had  a  right  to  use  the  tops  of  the  trees,  and 
she  need  not  let  them  lie  there  and  rot,  but  may  sell  them. 

She  might  take  the  dead  wood  and  the  dying  trees  for 
fire-wood,  and  if  there  was  not  enough  of  that  kind  of  wood 
for  her  own  use,  she  had  a  right  to  cut  green  wood  suitable  for 
fire-wood.  She  might  sell  the  dead  wood,  or  if  she  cut  down 
a  dying  tree,  she  might  sell  it.  But  she  had  no  right  to  cut 
down  trees  for  fire-wood  or  for  timber  and  sell  them;  and  if 
you  find  that  she  cut  timber  which  was  not  necessary  for  the 
repairs  of  the  houses,  fences,  wagons,  and  other  farm  stock, 
or  if  she  cut  green  wood,  not  necessary  for  use,  as  fire-wood, 
or  other  farm  purposes,  it  is  waste,  whether  she  sold  it  or 
not.  If  she  caused  timber  trees  to  be  cut  down,  and,  by  a 
miscalculation,  there  was  a  small  amount  over  what  was 
necessary  for  her  use,  and  she  received  pay  in  money  for  it, 
this  would  not  be  waste. 

Now,  you  are  to  consider  all  the  testimony,  and  say,  upon 
these  instructions,  whether  she  has  committed  waste.  If  you 
say  no,  you  need  not  consider  the  other  issue.  If  you  say 
yes,  you  will  proceed  to  inquire,  what  damages  they  have 
sustained.  The  damages  would  be  the  value  of  the  wood  or 
timber  sold,  or  of  the  injury  done  to  the  inheritance,  by  turn- 
ing out  land,  or  by  clearing  land.  You  will  ascertain  the 
amount  of  the  injury  in  money. 

The  plaintiffs  assign  the  following  errors: 

1.  That  his  Honor  instructed  the  jury,  "That  if  the 
meadow  land  was  made  more  valuable  by  turning  it  into  a 
corn  and  cotton  field,  it  was  not  waste." 

2.  That  his  Honor  instructed  the  jury,  that  the  widow  had 
the  right  to  sell  the  tops  of  the  trees,  cut  for  timber  for  the 
use  of  the  premises. 

3.  That  his  Honor  instructed  the  jury,  that  the  widow  had 
the  right  to  cut  the  dead  wood,  or  dying  trees,  into  fire-wood 
and  sell  the  same. 
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4.  That  his  Honor  instructed  the  jury,  that  if  the  widow 
caused  timber  trees  to  be  cut  down,  and,  by  a  miscalculation, 
more  was  cut  than  was  necessary  for  her  use,  she  might  sell 
the  excess,  and  use  the  proceeds  of  the  sale. 

5.  That  his  Honor  charged  the  jury,  that  the  widow  would 
have  the  right,  in  law,  to  sell  the  wood  cut  from  the  land, 
not  for  the  purpose  of  clearing,  in  excess  of  what  was  needed 
as  house-bote,  or  fire-bote,  or  other  farm  purposes. 

6.  That  his  Honor  charged  the  jury,  that  the  widow  would 
be  entitled  to  use  for  her  own  gain  and  profit,  the  wood 
cut  from  the  land  in  clearing. 

7.  That  his  Honor  charged  the  jury,  that  the  widow  would 
be  entitled  to  make  such  a  bargain  with  the  saw-mill  man 
as  was  the  usual  and  customary  terms,  upon  which  one  can 
deliver  so  many  saw-logs  and  get  so  much  lumber  in  return ; 
in  other  words,  that  the  widow  could  pay  for  cutting,  haul- 
ing and  sawing,  or  any  such  services  needed  by  her,  by  giv- 
ing a  part  of  the  stock  so  cut,  hauled  and  sawed. 

8.  That  the  charge  of  his  Honor,  with  reference  to  the 
right  of  the  widow  to  sell  wood  cut  from  the  land  not  for  the 
purpose  of  clearing,  is  inconsistent,  and  was  calculated  to 
mislead  the  jury,  as  to  the  law  governing  the  case. 

9.  That  his  Honor  refused  the  instructions  which  the 
plaintiffs  requested  him  to  give  the  jury. 

10.  That  his  Honor  admitted  testimony  over  the  objec- 
tion of  plaintiffs,  which  was  incompetent  or  irrelevant,  as 
appears  from  plaintiffs'  exceptions  already  noted. 

Mr.  P.  D.  Walker,  for  the  plaintiffs. 
Mr.  C.  N.  Tilletty  for  the  defendants. 

Smith,  C.  J  ,  (after  stating  the  facts).  1st  Exception. — We 
do  not  see  the  force  of  an  objection  to  an  inquiry  into  the 
use  made  of  the  life  estate  in  an  issue  as  to  waste,  and  in 
showing  that  the  method  of  cultivation  follows  the  practice 
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and  has  the  sanction  of  good  farmers,  and  hence  there  has 
been  no  mismanagement  or  needless  injury  to  the  land,  for 
which  the  defendant  is  accountable  to  the  successors  to  the 
estate  for  actionable  spoliation  of  the  premises. 

2d  Ex. — The  exception  next  taken,  and  alike  untenable,  is, 
to  evidence  offered  to  repel  the  charge  of  a  wanton  and  reck- 
less misuse  of  the  premises,  and  that  the  tenant  only  derived 
her  support  from  the  land,  the  very  purpose  for  which  the 
law  gave  it  to  her,  to  be  enjoyed  while  living.  This  will  find 
a  fuller  explanation  in  the  examination  of  the  law  defining  the 
limits  to  which  the  law  permits  the  tenant  in  dower  to  go  in 
the  use  of  her  estate.  If  there  were  grounds  of  objection  to 
the  evidence,  it  is  rendered  harmless,  by  the  instructions 
given  to  the  jury,  for  their  guidance,  afterwards. 

3d  Ex. — The  pertinency  of  the  proof  of  a  verbal  disposition 
made  of  the  three  acres  specified,  some  few  years  previous  to 
the  matter  in  controversy,  is  not  apparent,  and  the  reasons 
for  opposing  its  reception  are  still  less  so.  The  attempted 
sale  amounts  to  nothing,  and  proves  nothing  of  injury  or 
advantage,  so  far  as  we  can  see,  to  either  party. 

And  what  force  is  there  in  the  objection,  that  a  writing 
was  necessary  to  give  any  eflScacy  to  the  transaction,  and  it- 
self was  the  best  evidence  of  its  existence  and  terms,  when 
there  was  no  writing  or  deed  to  produce  ?  We  presume  the 
exception  is  not  properly  set  out  in  the  transcript. 

These  exceptions  disposed  of,  we  come  to  the  consideration 
of  those  that  grow  out  of  the  instructions  asked  and  refused, 
and  such  as  are  entered  to  the  charge  of  the  Court. 

1st  Instruction  asked. — This  could  not  be  given  without  in- 
vading the  province  of  the  jury,  to  pass  upon  the  testimony 
and  ascertain  what  is  proved  by  it,  thus  withdrawing  the 
case  altogether  from  their  consideration  and  action. 

2d  Inst,  asked. — This  involves  an  erroneous  statement  of 
the  law,  for  the  life  tenant  may  use,  and  dispose  of  as  well, 
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fallen  or  dead  trees  on  her  dower,  for  fire-wood,  or  other  pur- 
pose, as  the  use  of  such  belongs  to  the  dowress,  and  does  not 
in  law  impair  the  inheritance. 

3d  Inst,  asked. — The  negation  of  the  proposition  in  law, 
contained  in  the  third  exception,  was  proper  for  the  same 
reason,  the  tenant  not  being  absolutely  under  such  instruc- 
tions, such  an  act  not  being  vmste  in  law^  When  not  iva^e  in 
fact,  as  applied  to  the  condition  of  tlie  country,  unless  atten- 
ded with  injury  and  damage  to  the  estate  in  remainder  or 
reversion  belonging  to  others.  While,  in  its  essential  ele- 
ments, waste  is  the  same  in  this  country  and  in  England,  be- 
ing a  spoil  or  destruction  in  houses,  trees,. and  the  like,  to  the 
permanent  injury  of  the  inheritance,  yet  in  respect  to  ads 
which  constitute  waste,  the  rule  that  governs  in  a  new  and 
opening  land,  covered  largely  with  primeval  growth,  must 
be  very  different.  Where  the  proportions  of  arable  and  wood- 
land are  adjusted  to  give  the  greatest  value  to  the  farm  in 
its  present  condition,  a  conversion  of  one  kind  into  another 
may  be  in  itself  a  waste  committed,  while  here  the  clearing 
of  the  forest  growth  and  fitting  the  virgin  soil,  which  it  cov- 
ers, for  cultivation,  which  is  ordinarily  an  improvement,  most 
valuable  to  the  property,  and  is  not,  nor  can  it  be,  injurious 
to  the  succeeding  estate  in  fee.  In  the  full  and  clear  exposi- 
tion of  the  law,  as  applied  to  limited  estates,  (and  the  cases 
decided  are  mostly  cases  of  dower,)  held  in  this  State  in  gen- 
eral, we  give  our  approval,  as  warranted  by  previous  adjudi- 
cations, in  adjusting  the  relative  rights  subsisting  between 
the  tenant  for  life  and  the  tenant  in  remainder^or  reversion. 

In  an  early  case,  BaUentine  v.  Poyi\eii%  2  Hay.,  110,  Hay- 
wood, J.,  says :  "  I  would  define  waste  thus-r-an  unnecessary 
cutting  down  and  disposing  of  timber,  or  destruction  thereof, 
upon  woodlands,  where  there  is  already  sufficient  cleared 
land  for  the  widow  to  cultivate,  and  over  and  above  what  is 
necessary  to  be  used  for  fuel,  fences,  plantation  utensils,  and 
the  like,"  adding,  however,  that  if  the  lands  are  covered 
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with  trees,  such  as  juniper  swamps,  and  can  be  put  to  no 
other  use,  and  have  value  only  in  the  growth  upon  them, 
then  "  the  widow  shall  not  be  liable  for  waste  for  using  such 
timber,  according  to  the  ordinary  use  made  of  the  same  in 
that  part  of  the  country."  To  which  it  may  be  proper  to 
fix  a  limit  to  the  denudation,  that  it  do  not  exceed  the  an- 
nual increase  from  natural  growth,  which  replaces  that  por- 
tion of  the  trees  removed. 

In  Ward  v.  Sheppardy  in  the  same  volume,  at  page  283 
(461),  Johnston,  J.,  says:  "that  waste  in  this  country  is  not 
to  be  defined  by  the  rules  of  the  English  law  in  all  respects, 
for  cutting  timber  trees  for  the  purpose  of  clearing  the  lands 
was  not  waste  here,  though  it  was  so  in  England,"  but  if  the 
trees  were  cut  for  sale,  this  would  be  waste,  and  that  "  what 
shall  be  deemed  waste,  must  be,  in  a  considerable  degree,  in 
the  discretion  of  the  jury,  upon  evidence." 

In  Parkins  v.  Coxe,  reported  in  same  volume,  339  (517), 
Taylor,  J.,  announces  4;he  same  rule  as  to  cutting  timber 
for  other  uses  than  repairs,  and  extends  it  to  collecting  and 
burning  lightwood  to  make  tar  for  sale,  as  a  permanent 
injury,  that  would  take  several  years  to  replace. 

In  Sheppard  v.  Sheppardy  reported  in  same  book,  382  (580), 
Hall,  J.,  after  examining  numerous  authorities  cited  by 
counsel,  declares  the  law  to  be,  that  where  "  waste  of  insig- 
nificant value  is  done  scatteredly  through  a  whole  tract,"  the 
proposition,  that  the  widow  must  lose  the  place  wasted,  is  "too 
heavy  a  penalty,  when  the  damage  is  to  the  amount  only  of 
a  small  sum,"  and  that  should  be  deemed  to  be  waste  only, 
"which  is  substantially  an  injury  to  the  inheritance.^^       ' 

These  rulings,  early  made,  have  laid  the  foundations  of  the 
law  on  the  subject  of  waste,  as  it  declares  and  regulates  the 
relations  between  the  owners  of  the  separate  estates,  and  it 
has  been  developed  in  the  same  direction  in  subsequent 
cases.  Thus  it  is  declared  by  the  Court,  Gaston,  J.,  deliver- 
ing the  opinion,  in  Shine  v.  WilcoXy  1  D.  &  B.  Eq.,  631,  that 
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**  the  cutting  down  of  timber  is  not  waste,  unless  it  does  a 
lasting  damage  to  the  inheritance,  and  deteriorcUes  Us  txdue ; 
and  not  theHy  if  no  more  was  cid  dovm  than  ivas  necessary  fctr 
the  ordinary  enjoyment  of  the  land,  by  the  tenant  for  life" 

In  the  further  discussion,  after  repudiating  the  adapta- 
bility of  the  common  law  to  this  country,  which  is  covered 
with  forest,  that  clearing  of  it  for  cultivation,  which  is 
highly  beneficial  to  the  land,  can  be  itself  waste,  he  pro- 
ceeds to  say :  "  Whether  it  has  been  beneficial  or  injurious 
to  him  (the  owner  of  the  succeeding  estate  in  fee\  is  a  ques- 
tion of  fact,  which  must  depend  on  the  relative  proportion  of 
the  cleared  to  the  woodland,  on  the  comparative  value  or 
worthlessness  of  the  trees  destroyed,  and  on  the  ordinary  use 
made  of  the  trees  in  the  part  of  the  country  where  the  land 
is  situated." 

Referring  to  the  provision  for  the  widow's  support  in  the 
assignment  of  dower,  he  says,  *  such  an  use  of  the  land  as 
was  necessar}'  for  that  support,  and  as  prudent  proprietors 
were  accustomed  to  make  of  their  own,  was  deemed  to  have 
been  intended  in  the  provision,  although  the  value  of  the 
estate  might  be  somewhat  impaired  thereby.  We  also  hold," 
he  continues,  "  that  the  turning  out  of  exhausted  lands  is  not 
waste." 

In  Carr  v.  Carr,  4  D.  &  B.,  179,  it  was  decided,  that  the 
widow  might  make  turpentine  from  trees  wliich  her  husband 
had  opened  in  his  life-time,  and  might  box  new  pines,  to 
make  a  crop  not  exceeding  that  he  had  made  in  his  life-time 
upon  the  land.  So  the  widow  may  clear  for  cultivation  as 
much  ©f  the  land  as  a  prudent  owner  of  the  fee  would,  and 
sell  the  timber  cut  in  doing  so.  Dains  v.  Gilliam,  5  Ired. 
Eq.,  308. 

If  done  with  a  due  regard  to  the  proportion  of  wood  and 
cleared  land,  she  may  clear  what  is  necessary  for  the  enjoy- 
ment of  the  estate.  Nash,  C.  J.,  in  Lambeih  v.  Warner,  2 
Jones  P]q.,  165. 
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It  will  be  seen,  from  these  citations  and  references,  that  the 
charge  of  the  Court  pursues  the  course  of  the  adjudications 
upon  the  law  of  waste,  and  adapts  it  to  the  different  aspects 
of  the  facts  as  shown  in  the  evidence.  It  thus,  becomes  us 
to  abide  by  the  law  as  declared  and  reiterated  by  the  Courts 
since  the  beginning  of  the  present  century,  and  ruled  sub- 
stantially in  the  charge  we  are  now  considering. 

The  real  and  important  inquiry  is,  has  the  land  been 
abused  during  the  defendant's  occupancy  by  a  spoliation  un- 
warranted by  the  usage  of  prudent  husbandmen  in  respect 
to  their  own  property,  to  the  impairment  of  it  as  a  whole,  in 
value;  and  to  this  point,  no  information  seems  to  have  been 
elicited,  and  no  instruction  to  have  been  asked. 

Those  instructions  and  exceptions  to  the  charge  which 
are  before  us,  relate  to  specific  acts  alleged  to  be  waste,  which, 
as  the  cases  show,  are  not  recognized  as  per  se  waste,  and  not 
applicable  to  the  condition  of  this  State. 

We  find  no  error  in  the  directions  given  to  the  jury,  and 
made  the  ground  of  exception  in  the  appeal,  which,  without 
noticing  each  specifically,  are  all  disposed  of  in  what  has 
been  already  said. 

The  case  of  Dorsey  v.  Moore,  determined  at  this  term,  de- 
cides that  trees  severed  by  a  life  tenant,  or  by  a  stranger, 
from  the  land,  unauthorized  by  law,  and  being  waste,  in  its 
proper  sense,  by  the  act  of  separation  become  personal  prop- 
erty, the  title  to  which  at  once  vests  in  the  owner  of  the  in- 
heritance, and  is  not  at  variance  with  this  opinion. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 
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PHILIP  ANTHONY  v.  J.  C.  ESTES  and  othere. 


Appeal — Practice — Assignment  of  Error — Judgment   oiii  of 
Term — Statement  of  Case  on  Appeal. 

1.  Unless  the  error  complained  of  is  assigned  in  the  record,  the  judg- 

ment will  be  affirmed,  if  it  be  one  the  CJourt  could  give,  consist- 
ently with  the  record. 

2.  When  a  motion  was  heard  at  Chambers,  by  consent,  it  cannot  be  ob- 

jected in  the  Supreme  Court  that  it  should  have  been  heard  in 
term. 

8.  It  is  bad  practice  to  send  up  the  pleadings,  motions,  affidavits,  orders, 
&c.,  as  the  Case  on  Appeal,  by  agreement. 

His  Honor,  Avery,  J.,  in  November,  1887,  at  Chambers, 
heard  a  motion  to  set  aside  and  vacate  a  judgment  in  Burke 
Superior  Court,  in  favor  of  the  appellant  and  against  the 
appellee. 

The  motion  was  granted,  and  the  plaintiff  in  the  action 
appealed  to  this  Court.  The  objections  made  suflBciently 
appear  in  the  opinion. 

Mr.  C.  M.  BxLsbee,  for  the  plaintiff. 
No  counsel  for  defendants. 

Merrimon,  J.  No  error  is  assigned  in  the  record,  in  terms, 
or  by  reasonable  implication.  Nothing  appears  that  sug- 
gests any  particular  objection  to  the  judgment  or  dissatisfac- 
tion with  it,  except  simply  the  appeal.  This  is  not  sufficient 
Error  must  be  assigned,  unless,  from  an  examination  of  the 
whole  record,  it  appears  that  the  judgment  is  one  that  could 
not  be  given  by  the  Court,  consistently  with  the  record. 
Although  the  judgment  appealed  from  may  be  erroneous,  or 
irregular,  it  is,  nevertheless,  one  that  might  be  given,  and  it 
stands,  and  is  effectual,  until  reversed  or  modified  for  errors 
assigned,  or  set  aside  for  some  irregularity.  • 
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The  counsel  for  the  appellants  here  suggested,  on  the  ar- 
gument, that  the  motion  was  one  that  ought,  regularly,  to 
have  been  heard  in  term  time,  and  not  at  Chambers.  This 
may  be  so,  but  no  objection  was  made  on  the  ground,  that 
it  was  heard  out  of  term ;  indeed,  the  record  shows  that  it 
was  heard  by  consent,  and  all  objections  as  to  irregularity 
were  waived,  and  certainly  it  might  be  so  heard.  Coates  v. 
Wilkesy  94  N.  C,  174 ;  Bynum  v.  Powe,  97  N.  C,  374 ;  State  v. 
Ray,  Id.,  510. 

It  is  settled  by  many  decisions  that  in  such  a  case  the 
judgment  will  be  affirmed. 

We  note  that  no  case  is  stated  or  settled  on  appeal — it  is 
simply  said  by  the  Judge  that  "  it  is  agreed"  that  the  plead- 
ings, motions,  affidavits,  orders,  c&c.,  shall  constitute  the  case 
on  appeal. 

Manifestly,  this  is  not  a  compliance  with  the  letter  or  spirit 
of  the  statute  applicable — it  does  not  serve  the  purpose  of 
the  assignment  of  errors.  Our  brethren  of  the  Superior 
Courts  should  not  tolerate,  much  less  encourage,  such  bad 
practice.  It  might  result  in  serious  detriment  to  appellants, 
and  cause  a  failure  of  justice. 

Judgment  affirmed. 
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DEDICATION 


OF 


New  Supreme  Court  Building. 


The  new  Supreme  Court  building  having  been  completed 
and  turned  over  by  the  Architect  as  ready  for  use,  and  the 
Records,  Books,  &c.,  having  been  removed  to  it  from  the  old 
Court  Rooms  in  the  Capitol,  it  was  deemed  proper  that  ap- 
propriate ceremonies  should  be  observed  for  the  dedication 
of  the  building  to  its  permanent  uses  as  a  Temple  of  Jus- 
tice ;  and  such  ceremonies  were  observed  on  Monday,  March 
5th,  1888,  in  accordance  with  the  following  programme: 

1.  Opening  of  the  Court. 

2.  Prayer  by  Rev.  Dr.  Atkinson. 

3.  Formal  assignment  of  the  building  to  the  Supreme 
Court,  by  his  Excellency,  Gov.  Alfred  M.  Scales. 

4.  Acceptance  of  the  same  by  Chief  Justice  William  N. 
H.  Smith. 

5.  Presentation  of  portraits  of  Judges. 

6.  Remarks  by  members  of  the  Bar. 
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AMENDMENTS  TO  RULES, 

Contained  in  92  N.  C.  Rep.,  p.  837. 

Adopted  February  Term,  1888. 

The  first  sentence  of  Rule  1  shall  read  as  follows:  Appli- 
cants for  license  to  practice  law  will  be  examined  on  Friday 
and  Saturday  of  the  week  next  preceding  the  first  week  of 
each  term. 

Lines  one  and  two  of  Section  3  of  Rule  2  are  amended  so 
as  to  read  as  follows:  "Causes  from  the  first  district  will 
be  called  on  Monday  of  the  first  week  of  each  term  of  the 
court." 

Section  8  of  Rule  2  is  amended  by  adding  at  the  end 
thereof  a  sentence  in  the  following  words:  "Nevertheless, 
if  an  appellant  shall  fail  to  file  the  transcript  of  the  record 
of  his  appeal  within  the  time  he  might  do  so,  so  that  the 
appeal  shall  stand  for  argument  at  the  term  to  which  it  is 
taken,  the  appellee  may  move,  during  the  week  assigned  to 
the  district,  to  dismiss  the  same  as  above  provided,  and  his 
motion  shall  be  allowed,  unless  reasonable  excuse  for  such 
failure  shall  be  shown,  within  such  time  as  the  Court  may 
direct ;  in  which  case  the  Court  may  deny  the  motion  and 
allow  a  continuance." 

Rule  14  is  amended  by  adding  to  the  end  thereof  the  fol- 
lowing sentence :  "  And  the  Court,  at  the  instance  of  a  party 
to  a  cause  that  directly  involves  the  right  to  a  public  oflBce, 
may  make  the  like  assignment  in  respect  to  it." 
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ACCEPTANCE : 

Of  bill»  what,  in  law,  40. 

ACTION  : 

When  partner  may  bring,  against  partner,  149. 

To  declare  election  void,  what  complaint  must  set  forth,  841. 

When  not  barred,  against  Adnunistrator  or  surety,  425. 

ACTION  TO  RECOVER  LAND : 
When  complaint  sufficient,  143. 

ADMINISTRATOR : 

(See  Executors  and  Admistrators.) 

ADMISSIONS  : 

What  competent  against  a  party,  327. 

ADVANCEMENTS : 

When  property  given  daughter,  not,  207. 

AFFIDAVIT : 

In  supplemental  proceedings,  110. 

AGENT : 

(See  Principal  and  Agent.) 

AGRICULTURAL  LIENS : 
(See  Liens.) 

AMENDMENT  OF  COMPLAINT : 
When  it  gives  jurisdiction,  517. 

APPEAL : 

1.  An  appeal  will  not  be  dismissed  if  it  is  not  docketed  *'  within  the 

first  eight  days  of  the  term  (of  Supreme  Court)  or  before  enter- 
ing on  the  call  of  cases  from  the  Judicial  District  to  which  the 
case  belongs,"  but  will  be  continued.    Bryan  v.  Maring,  16. 

2.  An  appeal  will  not  be  dismissed  because  the  Clerk  of  the  Superior 

Court  fails  to  send  up  a  proper  transcript,  but  the  appellant  wiU 
be  given  an  opportunity  to  perfect  record.     Ibid. 

8.  The  refusal  of  the  Judge  to  pass  upon  the  report  of  a  referee 
under  a  consent  reference,  as  also  his  order,  without  consent  of 
both  parties,  striking  out  the  reference,  is  a  ruling  affecting  a 
substantial  right,  and  will  be  reviewed  upon  appeal.  Stevengan 
V.  Felton,  5><. 
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4.  The  duties  prescribed  for  the  Clerk  of  the  Superior  Court  in 

respect  to  making  and  transmitting  transcripts  of  records  upon 
appeals  are  ministerial »  and  he  has  no  authority  to  pass  upon 
the  question  whether  the  appeal  has  been  perfected.  Rus9^  v. 
Davis,  115. 

5.  If  the  appellee  files  no  exceptions  to  the  appellant*s  statement  it 

will  be  treated  as  the  case  on  appeal ;  if  the  appellee  files  excep- 
tions and  the  appellant  fails  to  have  the  case  settled  by  the 
Judge,  the  exceptions  will  be  treated  as  amendments  to  the  case 
on  appeal.     Ibid. 

6.  It  seerns  that  the  proper  way  to  obtain  relief  against  a  judgment 

of  the  Supreme  Court  dismissing  an  appeal,  where  the  dismissal 
turned  upon  a  question  of  law,  is  by  a  petition  to  rehear  and  not 
by  a  motion  to  reinstate.     Boiven  v.  Fox,  127. 

7.  A  motion  to  reinstate  an  appeal  will  not  be  allowed,  nor  will  a 

certiorari  be  granted  where  it  appears  that  the  appellant  has 
lost  bis  appeal  by  negligently  failing  to  give  the  necessary 
undertaking  within  the  prescribed  time.    Ibid, 

8.  A  memorandum  of  the  Clerk,  evidently  not  made  by  the  order  of 

the  Court,  api>earing  in  the  record  proper,  will  not  be  allowed 
to  prevail  over  a  distinct  statement  of  fact  in  the  case  on  appeal. 
Ibid. 

9.  The  principle  upon  which  a  cause  once  decided  in  this  Court  will 

be  reheard,  is  again  stated.     Hannon  v.  Orizzard,  161. 

10.  The  refusal  of  the  Subordinate  Courts  to  allow  additional  plead- 

ings to  be  filed,  or  original  pleadings  to  be  amended,  is  not 
reviewable  upon  appeal.     Warden  v.  McKinnon,  251. 

11.  Appeals  will  not  be  entertained  from  interlocutory  orders  or  judg- 

ments unless  they  determine  the  action  or  affect  some  substan- 
tial right.  Exceptions  to  such  orders  or  judgments  should  be 
made  on  the  record  and  reserved  to  be  passed  upon,  if  necessary, 
after  a  trial  upon  all  the  issues  raised,  to  the  end  that  all  the 
questions  which  it  is  desired  may  be  reviewed  shall  be  adjudi- 
cated upon  one  appeal.     Clement  v.  Foster,  255. 

12.  An  appeal  from  the  judgment  of  a  Justice  of  the  Peace  discharg- 

ing one  who  has  been  arrested  in  a  civil  action  vacates  the  judg- 
ment, and  the  order  of  arrest  continues  in  force  pending  the 
appeal.    Patton  v.  Oash,  280. 

18.  The  Supreme  Court  will  not  entertain  exceptions  which  were  not 
assigned  below,  or  do  not  appear  in  the  record  proper.    Ibid, 

14.  A  motion  to  dismiss  an  appeal  because  the  appellant  has  not  com- 
plied with  the  requirements  of  the  Statutes  and  the  Rules  of 
Court  in  respect  to  the  manner  of  perfecting  an  appeal,  must  be 
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made  at  or  before  entering  upon  the  hearing  of  the  cause.  Ro$e 
y.  Baker,  828. 

16.  If  the  judgment  from  which  the  appeal  is  taken  be  in  favor  of  a 
co-defendant  of  the  appellant,  the  latter  should  serve  the  re- 
quired notices  and  case  upon  such  co-defendant,  as  he  thereby 
becomes  the  adverse  party.    Ibid, 

16.  Nothing  to  the  contrary  appearing,  it  will  be  presumed  that  an 

undertaking  on  appeal  was  filed  at  the  date  of  the  justification. 
It  is,  however,  competent  to  show  that  it  was  filed  at  another 
time.    Harmon  v.  Hemdon^  477. 

17.  The  failure  to  give  an  undertaking  on  appeal  within  the  pre* 

scribed  time,  is  not  such  an  irregularity  as  contemplated  by  the 
statute,  Laws  1887,  Ch.  121.     Ibid. 

18.  This  Ck>urt  cannot  permit  the  case  on  appeal,  appearing  in  the 

record,  to  be  varied  or  amended  by  adding  thereto  matters  sug- 
gested to  the  Court  upon  affidavit.  Only  questions  presented 
in  the  record  can  be  considered.     Covington  v.  Newberger,  528. 

19.  The  finding  by  a  Judge  below  of  the  facts  of  the  loss  of  a  record, 

upon  which  secondary  evidence  of  its  contents  is  offered,  is  con- 
clusive, and  not  the  subject  of  review  in  the  Supreme  Ck>urt. 
Leak  v.  Covington,  559. 

20.  Under  the  practice  in  this  State,  where  the  record  shows  amotion 

for  a  new  trial  for  certain  alleged  errors,  only  such  errors  will 
be  considered  in  the  Supreme  Court,  all  other  exceptions  taken 
at  the  trial  being  treated  as  abandoned.    Ibid, 

21.  Unless  the  error  complained  of  is  assigned  in  the  record,  the 

judgment  will  be  affirmed,  if  it  be  one  the  Court  could  give 
consistently  with  the  record.     Anthony  v.  Estes,  598. 

22.  When  a  motion  was  heard  at  Chambers,  by  consent,  it  cannot  be 

objected  in  the  Supreme  Court  that  it  should  have  been  heard 
in  term.     Ibid, 

28.  It  is  bad  practice  to  send  up  the  pleadings,  motions,  affidavits, 
orders,  &c.,  as  the  Case  on  Appeal  by  agreement.    Ibid, 

When  ruling  of  Judge  reviewable  on,  400. 

APPRAISEMENT : 

Procedure  in  condemnation  of  land,  131. 

ARREST : 

When  officer  may,  319. 

ARREST,  ORDER  OF : 

When  continues  in  force,  280. 
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ASSIGNMENT : 

When  defendant  cannot  deny,  64. 

Of  judgment  in  claim  and  deliyery,  233. 

BETTERMENTS  : 

Not  permitted  to  enjoy  without  compensation,  85. 
Compensation  for,  must  be  passed  on  by  the  jury,  395. 

BILLS,  BONliS  AND  PROMISSORY  NOTES : 

Whore  upon  the  presentation  of  an  order  for  the  payment  of  money 
the  drawee  declined  to  accept  it,  alleging  that  the  drawer  had 
overdrawn,  but  retained  the  order,  and  subsequently  said,  '*! 
think  there  will  be  money  enough — it  will  be  all  right — I  will 
pay  it,"  but  there  was  no  written  acceptance ;  Heid^  that  this 
conduct  amounted  to  an  acceptance  in  law.  Short  y.  Blount^  49. 

BOND— ADMINISTRATION  : 
Conditions  of,  425. 

BOND— GUARDIAN'S : 
Clerk  reliable,  when,  4. 

BURDEN  OF  PROOF : 

When  on  plaintiff,  76. 

In  contributory  negligence,  241. 

When  on  appellant,  268. 

CANVASSING  BOARDS : 
(See  Elections.) 

CERTIORARI : 

1.  Where  it  appears  from  the  return  of  the  writ  of  certiorari  that  the 

original  record  has  been  lost  or  destroyed,  so  that  a  transcript 
cannot  be  made,  the  Supreme  Court  will  not  direct  further 
action  until  the  record  is  restored  or  substituted.  Nichols  v. 
Dunning,  82.    (See  same  case,  91  N.  C,  4.) 

2.  The  writ  of  certiorari  will  not  be  granted  where  the  petitioner  failed 

to  perfect  his  appeal  by  reaaon  of  an  agreement  between  the 
parties  that  lapse  of  time  should  not  deprive  him  of  the  appeal, 
if  they  failed  to  compromise  the  matter,  and  it  was  alleged  by 
the  respondent,  but  not  denied  by  the  petitioner,  that  a  compro- 
mise was  effected.  The  writ  is  allowed  when  the  petitioner  is 
guilty  of  no  laches,  or  has  been  misled  by  the  opposing  party. 
Williamson  v.  Boykin,  288. 

When  not  granted,  127. 
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CLAIM  AND  DEUVERY : 
When  not  maintainable,  185. 
Judgment  for  coetB  in,  219. 

CLERK  SUPERIOR  COURT  : 

1.  Clerks  of  the  Superior  Court  are  liable  upon  their  official  bonds 

for  all  losses  sustained  by  reason  of  their  failure  to  require 
proper  security  upon  guardian  bonds.     Toppiiig  v.  WiiuUey,  4. 

2.  Neither  the  clerk  nor  his  sureties  will  be  heard  to  deny  that  a 

guardian,  appointed  by  the  former,  improperly  received  funds 
which  he  is  shown  to  have  taken  possession  of  for  his  ward. 
Ibid. 

8.  The  measure  of  damages  in  an  action  upon  a  clerk^s  or  guardian's 
bond  for  a  failure  to  perform  any  duty  required  of  them  is  the 
amount  of  the  principal  received,  with  compound  interest  at  six 
per  cent,  until  the  ward  arrives  at  full  age.     Ibid, 

When  duties  of,  ministerial,  115. 

Memorandum  of,  127. 

CLOUD  UPON  TITLE : 

Jurisdiction  to  afford  relief,  168. 

COLOR  OF  TITLE  : 

Deed  by  married  woman,  when,  270. 

CODE,  THE: 

Chapter  88 385 

Section  eOetseq 180 

154 429,  430 


155. 
164. 
184 
188. 
189. 
199 


430 

887 
482 
56 
482 
405 


289  par.  2 462 

289  par.  4 570 

241 570 

242 462,  570 

343 462 

267 481 

274 -.400,  401 

278 481 

291  etaeq.. 288,  284 

299 283 
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Section  302 284 

308 288 

821 284 

823 284 

**  826 234 

"  884 250 

*«  885 405 

**  887..  250 

338 13 

**  339 406 

379 13 

"  412  par.  4 401 

415 463 

417 464 

420 : 60 

423 249 

431  290 

**  440 444 

*•  442 284 

"  447 1 288,  284 

454 71,     72 

"  456 279.  280 

**  457 279,  280 

460 280 

472 71 

"  473 888 

iSS  etseq 112,  118 

494 825 

495. 325 

"  525 221 

"  548 257 

550 116,  522 

551 17,  116 

590 8 

"  QSeetseq 46 

648par.  4,5. 418 

649 417,  418 

651 418 

668 504 

'*  707  8ub8ec8.  5,7,  8 355 

836 421,  423 

837 423 

887 423 

965 859 

1130 ..  828 


n 
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Section  1165 408 

1213 280 

1250 46 

1254 46,438 

1276 193 

1280 40 

1281 42 

1326 92 

1327 311 

1329... 40 

1402 429 

1433 386 

1436 482 

1442 388 

1476 386 

1574 9 

1581 9 

1582 9 

1586 9 

1614 9 

1782 267 

1784 265 

1789 265,266 

1791... 266 

1799 394 

1840 550 

2094 570 

2097 534 

2098 535 

2111  105 

2140 360 

2144 317 

3835 11 

CONDEMNATION  OF  LAND : 
(See  Eminent  Domain.) 

CONFIRMATION  OF  SALE : 
Ground  for  refusing,  173. 

CONSTITUTION : 

Laws  1887,  chapter  137,  §  84,  not  in  conflict  with,  63. 

CONTEMPT : 

1.  While  a  Court  may  by  imprisonment,  reasonable  in  its  duration, 
compel  obedience  to  any  of  its  proper  mandates,  its  power  to 
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punish  for  contempt  in  disregarding  its  orders  is  restricted  to 
the  penalties  prescribed  in  §  649  of  The  Code.  In  re  Pattenon^ 
407. 

2.  Where  an  agent  of  another  State,  having  the  custody  of  an  alleged 
fugitive  under  an  extradition  warrant,  apprehending  an  attempi 
at  rescue,  had  procured  two  citizens  of  this  State  to  accompany 
him  as  protection  against  violence,  and  being  served  with  a  writ 
of  habeas  corpus^  commanding  him  to  take  the  prisoner  before 
a  Judge,  refused  to  obey  the  writ  and  escaped  with  him  from 
the  jurisdiction  of  the  Court,  and  there  was  no  evidence  that 
the  persons  acting  as  guards  had  actual  custody  of  the  prisoner, 
though  they  were  present  when  the  writ  was  read,  and  knew  its 
contents,  nor  that  they  aided  or  counseled  the  agent  to  resist  or 
evade  the  process ;  Held,  that  the  persons  acting  as  such  guard 
did  not  have  the  custody  of  the  fugitive,  and  were  not  guilty  of 
contempt  for  failure  to  surrender  him  to  the  officer  charged 
with  the  execution  of  the  writ.    Ibid. 

8.  It  is  the  duty  of  the  Judge,  to  whom  an  application  for  the  writ 
of  habeas  corpus  is  made,  to  issue  it,  if  the  petition  is  made  in 
conformity  to  the  statute :  and  it  is  likewise  the  duty  of  all  per* 
sons  to  respect  and  obey  it.  If  it  has  been  obtained  upon  false 
statements,  or  by  the  suppression  of  facts  which  would  prevent 
its  issue,  it  will  be  dismissed  upon  the  hearing.  Until  this  is 
done  every  person  who  wilfully  disobeys  its  commands  or  unlaw- 
fully resists  or  counsels  resistance  to  its  execution,  is  in  con- 
tempt, and  may  be  summarily  punished  therefor.    Ibid. 

CONTINGENT  REMAINDER : 
(See  Remainder.) 

CONTRACT : 

1.  The  specific  performance  of  a  parol  contract  to  convey  land  will 

not  be  enforced,  unless  the  person  charged  with  the  execution 
thereof  submits  to  a  decree,  or  unless  he  admits  the  contract 
and  does  not  insist  upon  the  statute  of  frauds.     Pitt  v.  Moore,  85i 

2.  Although  a  parol  contract  for  the  sale  of  land  will  not  be  enforced, 

the  law  will  not  permit  him  who  repudiates  it  to  enjoy  the 
benefits  of  the  labor  and  money  expended  in  the  betterment  of 
the  property  by  one  relying  on  the  contract,  without  compensa- 
tion.   Ibid. 

§ 

3.  One  who  enters  under  a  license  and  makes  improvements  which 

permanently  enhance  the  value  of  the  property  is  protected  by 
the  same  principle.    Ibid. 


INDEX.  611 


4.  Where  one  stands  by  in  silence  and  sees  work  done  or  material 

furnished  for  work  done  upon  premises  belonging  to  him,  of 
which  he  accepts  the  benefit,  a  promise  to  pay  the  value  thereof 
may  be  inferred  from  the  circumstances.    Blount  v.  Outhrie,  08. 

5.  Therefore,  where  the  defendant  contracted  with  R  to  build  a 

house — including  the  necessary  plumbing  for  gas  and  water — 
under  the  supervision  of  an  architect,  and  R  contracted  with 
the  plaintiff  to  furnish  the  materials  and  do  the  plumbing,  but 
R  was  discharged  before  completing  his  contract,  the  defendant 
taking  charge  of  the  work  and  the  plaintiff  subsequently  com- 
pleted his ;  Held,  (1)  That  there  was  some  evidence  to  go  to  the 
jury  that  the  defendant  had  assumed  to  pay  the  amount  due  the 
plaintiff  under  his  contract ;  but  (2)  that  this  was  an  inference 
of  fact  for  the  jury  and  not  of  law  for  the  Court,  and  it  was 
error  to  instruct  the  jury  that  the  law  implied  a  promise  to  pay 
from  these  facts.    Ibid. 

6.  A  contract,  endorsed  on  a  ticket  for  passage  to  a  place  and  return ^ 

between  a  common  carrier  and  a  passenger,  that  the  latter  shall 
identify  himself  as  the  original  purchaser  of  the  ticket  and  have 
it  stamped  by  the  former's  agent  at  a  particular  place,  is  a 
simple  contract,  and  any  of  its  provisions  may  be  waived  in 
parol.     Taylor  v.  Railroad^  185. 

7.  To  show  such  waiver  it  is  competent  to  prove  that  the  agent  of 

the  carrier,  other  than  that  at  the  station  designated  in  the  con- 
tract, recognized  the  ticket  by  permitting  the  passenger  to 
identify  himself  and  by  stamping  it  for  the  return  trip.    Ibid, 

8.  Ck>verture  disables  a  woman  to  enter  into  a  binding  contract,  but 

it  does  not  constitute  a  protection  for  her  fraud,  and  if  she  repu- 
diates her  promises  she  must  surrender  what  she  has  acquired 
by  reason  of  them.     Walker  v.  Brooks,  207. 

9.  Where  it  appeared  that  the  father  had  delivered  to  his  daughter — 

a  married  woman — property  of  the  value  of  one  thousand  and 
seventy  dollars,  and  took  her  bond  payable  on  demand  for  six 
hundred  and  seventy  dollars,  but  made  no  charge  against  her 
upon  his  books  of  advancements;  Held,  (1)  that  the  difference- 
between  the  value  of  the  property  and  the  bond  was  not  intended 
as  an  advancement,  but  a  gift ;  (2)  that  although  the  payment- 
of  the  bond  could  not  be  enforced,  the  obligor  was  not  entitled 
to  participate  in  the  distribution  of  her  father's  estate  until  she 
paid  it  or  submitted  to  have  it  charged  against  her.    Ibid, 

10.  The  specific  performance  of  a  contract  is  not  a  matter  of  absolute 
right,  but  rests  in  the  sound  discretion  of  the  Court ;  if  the  con- 
tract is  oppressive  or  will  enable  one  of  the  parties  to  obtain  an. 
inequitable  advantage  in  consequence  of  unforseen  events,  a- 
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Court  of  Equity  will  not  interfere  but  leave  the  partiee  to  their 
remedy  at  law.    Ramsay  v.  Oheen,  215. 

11.  Where  a  father  executed  a  bond  conditioned  to  convey  to  his 

daughter  certain  lands  if  she  and  her  husband  should  move  to 
bis  home,  live  with  him,  cultivate  and  manage  his  farm  and 
support  him,  and  he  died  shortly  thereafter  while  the  obligees 
were  engaged  in  making  the  necessary  removal — they  having 
furnished  some  necessary  supplies ;  Held,  that  a  specific  per- 
formance would  not  be  decreed.    Ibid, 

12.  Where  the  husband  entered  uDon  land  under  a  contract  for  its 

purchase,  paid  the  price,  but  died  before  a  conveyance  was 
made  to  him,  leaving  his  widow  in  possession  :  Held,  that  the 
vendor  could  not  recover  from  her  the  possession  of  the  land, 
and  that  upon  a  verdict  being  rendered  establishing  the  fact  of 
the  payment  of  the  purchase  money,  she  was  entitled  to  judg" 
ment,  notwithstanding  the  heirs  at  law  of  her  husband  were 
not  parties  to  the  action.    Lore  v.  McClure,  290. 

18.  Where  parties  reduce  their  entire  agreement  to  writing,  whether 
under  seal  or  not,  parol  evidence  will  not  be  admitted  to  alter  it 
unless  for  fraud  or  mistake ;  but  if  the  whole  contract  is  not  put 
in  writing,  or  if  the  instrument  is  ambiguous  in  meaning,  pairol 
evidence  is  admissible,  not  to  contradict  but  to  make  plain  the 
agreement  of  the  parties.     Cumming  v.  Barbery  332. 

14.  A  declaration  of  a  party  to  such  agreement,  expressive  of  his 

understanding  of  it,  is  competent  against  his  assignee,  though 
made  prior  to  the  assignment.     Ibid, 

15.  It  appearing  that  the  written  contract  is  uncertain  in  its  terms, 

it  is  proper  to  submit  to  the  jury  an  issue  as  to  the  agreement 
between  the  parties.     Ibid. 

16.  Where,  in  a  lease  of  a  mill  and  fixtures,  it  was  stipulated  that 

the  lessee  should  insure  the  property  for  a  fixed  sum  in  the  name 
and  for  the  benefit  of  the  lessor,  and  that  upon  the  destruction 
of  the  property  by  fire  the  lessee  had  the  option  to  rebuild — ^in 
which  event  be  entitled  to  the  insurance  money— or  pay  a  cer- 
tain sum  as  the  value  of  the  property,  and  the  property  was 
destroyed,  and  the  lessee  offered  to  rebuild  if  the  insurance 
money  was  paid  to  him,  but  the  lessor  refused  to  do  so  until  the 
rebuilding  was  complete ;  Held,  that  the  lessee  was  discharged 
from  liability  on  his  contract.     Ibid, 

17.  While  standing  trees  so  far  partake  of  the  realty  that  a  contract 

for  their  sale  is  within  the  Statute  of  Frauds,  if  the  contract  is 
in  contemplation  of  their  severance  from  the  land,  whereby  they 
would  become  personalty,  the  rules  in  respect  to  identity  of  per- 
sonal property  become  applicable.     Carpenter  v.  Medford,  485. 


INDEX.  613 


18.  The  sale  of  a  portion  of  a  larger  number  of  articles  of  personal 
property,  not  identified  upon  the  face  of  the  contract,  is  valid, 
if  at  the  time  they  are  separated  and  understood  by  the  parties. 
Ibid. 

CORPORATIONS  : 

1.  One  who  participates  in  the  irregular  or  fraudulent  organization 

or  operation  of  a  corporation,  will  not  be  permitted  to  shelter 
himself  from  responsibility  to  its  creditors  by  showing  the  in- 
validity of  the  organization.  As  to  creditors  and  others  dealing 
with  them,  the  stockholders  in  such  organization  are  a  corpora- 
tion de  facto,  and  liable,  at  least,  to  the  extent  of  the  capital 
stock  subscribed  by  them.  Mar  shall  Foundry  Co.  v.  Killian^ 
501. 

2.  The  capital  stock — including  unpaid  subscriptions  therefor — of  a 

corporation  constitute  a  trust  fund  for  the  benefit  of  creditors 
of  the  corporation,  and  the  creditors  have  a  right  to  examine 
into  the  afi'airs  of  the  corporation,  to  ascertain  if  the  subscrip- 
tions of  stock  have  been  paid,  and  how.     Ibid. 

8.  Each  subscriber  for  stock  in  a  corporation  thereby  becomes  liable 
for  the  amount  of  stock  subscribed  by  him,  and  he  can  only  be 
discharged  by  paying  money  or  money's  worth,  in  the  manner 
provided  by  the  charter  and  by-laws.     Ibid. 

4.  A  subscriber  cannot  discharge  his  liability  as  against  creditors, 

for  his  subscription,  by  substituting  shares  paid  up  by  another 
subscriber.     Ibid. 

5.  Parol  evidence  will  not  be  received  to  vary  the  terms  of  subscrip- 

tion, or  to  show  a  discharge  from  liability  on  the  part  of  a  stock- 
holder, in  any  other  way  than  that  prescribed  by  the  charter 
and  by-laws.     Ibid. 

CORPORATIONS  -  MUNICIPAL : 

1.  Mimicipal  corporations  can  impose  no  taxes  except  such  as  are 

authorized  by  their  charters.     Winston  v.  Taylor,  210. 

2.  The  charter  of  the  town  of  Winston  authorizes  the  imposition  of 

privilege  or  license  taxes  upon  trades,  &c.     Ibid. 

8.  One  who,  in  the  prosecution  of  his  business  as  a  tobacco  man- 
ufacturer buys  leaf  tobacco  in  the  town  of  Winston  to  be  man- 
ufactured in  a  place  without  the  town,  is  liable  to  the  penalty 
imposed  by  the  corporation  for  refusal  to  pay  the  tax  upon  the 
occupation  of  dealer  in  leaf  tobacco,  though  he  may  be  a  non- 
resident.   1  bid. 

4.  Counties  are  not  liable  for  torts  unless  such  liability  is  imposed 
by  statute.     Threadgill  v.  Commissioners,  352. 
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5.  The  authoritiee  of  municipal  corporations  must  provide  the  means 
and  employ  the  agencies  to  perform  the  duties  imposed  upon 
them,  and  for  neglect  to  do  so  may  be  liable  in  damages;  bat 
they  are  not  required  to  perform  such  duties  by  their  own  labor. 
Ibid, 

COUNTER-CLAIM : 

When  defendant  may  prosecute,  363. 

COUNTIES : 

See  (*•  Corporations,  Municipal.'*) 

COUNTY  COMMISSIONERS : 

1.  The  duties  imposed  upon  the  Boards  of  County  Commissioners  in 

respect  to  the  induction  of  persons  to  the  offices  to  which  they 
may  have  been  elected  are  more  than  merely  ministerial;  they 
are  qiiasi  judicial;  and  for  an  honest  error  in  their  exercise  the 
Commissioners  are  not  liable  either  civilly  or  criminally.  Han- 
non  V.  Orizzardf  161. 

2.  The  ruling  in  same  case,  reported  in  96  N.  C,  293,  is  r^-affirmed. 

Ibid. 

Actions  against,  352. 

COURTS : 

Terms  of,  70. 

T>AMAGES : 

By  negligence  of  Rail  Road,  only  actual y  298. 
When  liable  to,  in  use  of  machinery,  149. 
See  also  (Neoliqence.) 

DECLARATIONS : 

When  irrelevant,  135. 

Of  heir,  when  incompe|;ent,  290. 

DEED: 

1.  A  deed  conveying  '*  a  certain  tract  of  land,  including  the  mill 
seat  and  mill,  known  as  the  Jethro  R.  Franklin  mUI,  embracing 
as  far  as  high  water  mark,  and  bounded  as  follows,"  &c.,  is  a 
conveyance  of  the  land  covered  by  the  waters  of  the  mill  pond 
as  far  as  the  high  water  mark,  notwithstanding  this  constnic- 
tion  should  produce  a  wide  variance  between  the  amount  of 
land  embraced  in  this  boundary  and  that  mentioned  in  the  deed. 
J^ones  V.  Parker,  18. 
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2.  A  conveyance,  if  made  with  intent  to  hinder  creditors,  is  void, 
although  upon  a  sufficient  consideration,  if  the  vendee  had 
knowledge  of  the  purpose  for  which  it  was  made.    Ibid, 

8.  Where  it  is  admitted  or  proved  that  an  instrument,  executed  in 
pursuance  of  a  prior  agreement,  by  which  both  parties  meant 
to  abide,  is  inconsistent  with  the  purpose  for  which  it  was  de- 
signed; or  that  by  reason  of  some  mistake  of  both  parties  it 
fails  to  express  their  intention,  a  Court  of  Equity  will  correct  it, 
although  the  mistake  be  one  of  law.    Komegay  v.  Everetty  90. 

4.  The  proof  of  such  mistake  must  be  full  and  clear— such  as  would 

have  satisfied  a  chancellor  or  Court  of  Ek^uity  under  the  former 
practice — before  the  relief  will  be  administered.     Ibid. 

5.  Where  J  conveyed  a  tract  of  land  to  his  daughter  M  **  and  the 

lawful  heirs  of  her  body.  *  ♦  *  To  have  and  hold  to  her  the 
said  M,  her  natural  life  and  her  children;  should  she  die  not 
leaving  any  children,  then  to  her  husband  D  his  natural  life. 
*  *  *  Providedy  that  the  said  D  keeps  the  fences  and  ditches 
in  good  repair,"  and  M  died  leaving  one  child  surviving,  but 
which  died  without  issue;  Held : 

(1)  That  M  took  an  estate  for  life  and  her  child  the  remainder  in 

fee,  and  upon  the  death  of  the  latter  the  estate  vested  in  D  as 
the  heir  of  the  child.    Jarvia  v.  Davis,  87. 

(2)  That  the  condition  in  the  proviso  attached  to  the  life  estate  of  D, 

of  which  he  would  have  been  seized  upon  the  death  of  his  wife 
without  issue;  but  as  that  contingency  had  not  occurred  it  was 
inoperative,  and  D  held  the  estate  as  the  heir  of  the  child,  un- 
affected by  the  condition.     Ibid, 

6.  The  registration  of  a  deed  or  other  instrument  upon  proof  of  exe- 

cution before  a  Commissioner  of  Affidavits,  without  the  adjudi- 
cation of  the  Clerk  of  the  Superior  Court  having  jurisdiction,  is 
invalid  as  against  creditors  and  purchasers  for  value.  The  dis- 
tinction between  probates  by  Clerks  of  the  Superior  Courts  and 
Commissioners  of  Affidavits  pointed  out.  Evans  v.  Etfieridgey  43. 

7.  The  description  in  a  deed  of  **  a  tract  of  land  lying  in  Greene 

County,  N.  C,  adjoining  the  lands  of  P  L  and  R  N,  situate  on 
the  east  side  of  the  road  leading  from  Jerusalem  church  to  Pat- 
rick Lynch's,  it  being  a  portion  of  their  part  of  the  original  P 
tract  and  containing  iifty  acres,"  is  not  so  vague  and  uncertain 
that  parol  evidence  may  not  be  received  to  aid  in  the  identi- 
fication of  the  land  intended  to  be  conveyed.  Edwards  v.  Bow- 
den,  80. 

8.  A  deed  signed  by  a  married  woman  with  her  husband,  and  deliv- 

ered to  the  vendee,  is  color  of  title,  though  her  privy  examina- 
tion has  not  been  taken.    Perry  v.  Perry ,  270. 
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9.  Deeds  in  trust  and  mortgages,  conveying  personal  property,  miut 
be  registered  in  the  county  where  the  maker  resides,  except 
where  he  is  a  non-resident,  in  which  case  they  must  be  reg^is- 
tered  in  the  county  where  the  property,  or  some  part  thereof  is 
situate,  otherwise  they  are  void  as  against  creditors  and  pur- 
chasers for  value.     Weaver  v.  Chunn,  431. 

10.  The  vendees  in  a  conveyance  to  secure  creditors  are  purchasers 

for  valuable  consideration.    Ibid. 

11.  No  legal  estate  in  lands  will  pass  until  the  deed  of  conveyance 

has  been  duly  proved  and  registered.     Anderson  v.  Logan,  474. 

12.  Where  it  appears  that  the  evidence  upon  which  the  probate  was 

taken  is  essentially  defective,  a  registration  thereon  is  void. 
Ibid. 

13.  It  is  not  now  necessary  that  the  witnesses  to  prove  the  signatures 

of  dead  or  non-resident  witnesses  to,  or  makers  of,  a  deed,  shall 
state  the  grounds  upon  which  their  opinion  of  the  genuineness 
of  the  signatures  is  formed  ;  but  it  is  necessary  that  they  shall 
depose  that  they  are  well  acquainted  with  the  handwriting  of 
the  subscribing  persons,  and  that  their  signatures  are  genuine. 
Ibid. 

14.  Courts  will,  in  the  construction  of  a  deed,  interpret  the  phrase- 

ology in  such  a  way  as  to  effectuate  the  intention  of  the  makers, 
but  cannot  supply  and  interpolate  words  essential  to  its  validity, 
although  satisfied  tliat  the  makers  of  the  instrument  failed  to 
make  it  what  they  intended.     CadeU  v.  Allen,  542. 

15.  In  an  action  brought  for  that  purpose,  instruments  may  be 

reformed  and  corrected  by  the  Courts :  but  this  cannot  be  done 
where  the  alleged  mistake  appears  incidentally  in  the  trial  of  an 
action  purely  legal  in  its  character,  and  to  which  all  the  persons 
whose  rights  would  be  affected  by  the  proposed  correction  are 
not  parties.     Ibid, 

Construction  of,  18. 

When  void,  21. 

When  Equity  will  correct,  30. 

Whether  absolute  or  as  security,  157. 

Correction  of,  436,  542. 

DEMURRER : 

When  sustained,  143. 

When  not  sustained,  165. 

When  must  go  to  whole  matter,  198. 

When  defendants'  remedy  is  by,  559. 
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DESCRIPTION : 

In  deed,  when  parol  evidence  received  to  identify  land,  80. 
In  will,  when  not  void,  286. 

DEVISE : 

(See  Will.) 

DOWER: 

1.  The  Sheriff  is  not  required  to  attest  the  report  of  the  jury  to  allot 

dower.    BrickJiouse  v.  Sutton,  108. 

2.  The  right  of  the  wife  to  dower  is  paramount  to  and  does  not  arise 

from  the  estate  of  the  heir,  but  is  a  continuation  of  that  of  the 
husband.    Love  v.  McClure,  200. 

8.  The  declarations  of  the  heir  of  the  husban4  are  not  competent 
against  the  widow  upon  the  trial  of  an  action  wherein  it  is  sought 
to  defeat  her  right  to  dower.    Ibid, 

4.  A  dowress  may  use,  and  also  aeU,  fallen  or  dead  trees,  as  the  use 
of  such  belongs  to  her,  and  does  not,  in  law,  impair  the  inherit- 
ance. She  may  clear  for  cultivation  as  much  of  the  land  as  a 
prudent  owner  of  the  fee  would  do,  and  sell  the  timber  cut  in 
doing  so.  In  clearing  land,  she  must  have  due  regard  to  the 
proportion  of  wooded  and  cleared  land  on  the  dower.  King  v. 
MiUer,  588. 

DRUMMERS : 

When  principal  liable  for  hotel  bills  of,  528. 

ELECTION  : 

■ 

When  made  binding,  227. 

ELECTIONS : 

1.  While  the  Generel  Assembly  may  not  have   the  authority  to 

authorize  a  municipal  corporation  to  impose  a  tax  upon  a 
majority  of  the  votes  cast  at  an  election,  held  for  the  purpose  of 
ascertaining  the  will  of  the  people,  yet,  if  in  fact  a  majority  of 
the  qualified  voters,  as  provided  by  the  Constitution,  Art.  VII., 
§  7,  do  vote  in  favor  of  the  tax,  its  collection  willnot  be  enjoined. 
Rigabee  v.  Durham ,  341. 

2.  It  is  incumbent  upon  those  who  are  charged  with  the  duty  of 

holding  and  ascertaining  the  results  of  an  election,  where  a 
majority  of  the  qualified  votes  is  necessary  to  authorize  the 
imposition  of  a  tax,  to  scrutinize  the  registration  books  and 
eliminate  from  them  the  names  of  all  persons  who  do  not  pos- 
sess the  requisite  qualifications.    Ibid, 

40 
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8.  In  the  exercise  of  this  duty  they  may  act  upon  theor  owb 
edge,  and  they  may  administer  oaths  and  examine  wi 
Ibid. 


witii< 


4.  The  result  of  the  election  thiis  declared  is  prima  fade  eyidence 

of  its  correctness,  and  the  burden  is  upon  him  who  ntwrrta  tbe 
contrary  to  prove  it.    Ibid. 

5.  In  an  action  to  declare  an  election  void,  and  restrain  the  imposi- 

tion of  a  tax  thereunder,  upon  the  ground  of  fatal  irregukuitM 
or  other  defects,  the  complaint  should  set  forth  specifically  the 
facts  which  it  is  insisted  avoided  the  election — a  general  allegsr 
tion  that  a  majority  of  the  qualified  voters  did  not  vote  for  the 
proposition  is  too  vague.    Ibid. 

6.  In  an  action  to  declare  an  election  void  upon  the  ground  of  irr^ga- 

larities,  the  Courts  have  jurisdiction,  and  it  is  their  duty  to 
ascertain  and  declare  the  true  result :  and  if  it  shall  be  thus 
ascertained  that  a  majority  of  the  qualified  voters  cast  their  bal* 
lots  for  the  proposition  submitted,  as  a  general  rule  the  result 
wUl  be  enforced,  though  there  appear  to  be  irregularities  in  the 
manner  of  conducting  the  election  and  canvass.    Ibid. 

7.  The  registration  books  are  prima  facie  evidence  of  the  number 

of  qualified  voters,  but  without  other  support  it  is  not  sufficient 
to  overcome  the  evidence  of  the  legal  declaration  of  the  persons 
authorized  to  hold  the  election,  that  a  different  number  was  the 
true  one.    Ibid. 

Duty  of  County  Commissioners,  in  regard  to,  161. 

EMINENT  DOMAIN  : 

1.  The  sum  assessed  against  the  owner  of  land  over  which  a  railroad 

is  constructed,  for  benefits  arising  therefrom,  cannot  exceed  that 
which  may  be  assessed  in  his  favor  for  damages,  and  must  be  for 
those  benefits  which  are  special  to  the  owner,  and  not  such  as 
he  shares  in  common  with  other  persons.  Railroad  v.  Smithy  131. 

2.  It  is  not  necessary  that  the  commissioners  appointed  to  assess 

benefits  and  damages  should  set  forth  in  their  award  the  particu- 
lars in  which  they  consisted ;  and  nothing  to  the  contrary 
appearing,  it  will  be  presumed  that  they  acted  upon  the  proper 
rules  in  estimating  the  assessments.     Ibid. 

EQUITY : 

A  Court  of  Equity  will  never  refuse  to  lend  its  aid  to  relieve  a 
party  where  he  has  been  in  continuous  possession  of  the  estate 
to  which  the  equity  is  incident.    Hemphill  v.  HempkiU,  496. 

When  a  court' of ,  will  aid  a  party,  486. 
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ESTOPPEL : 

A  judicial  determination  of  the  issues  in  one  action  is  a  bar  to  a 
subsequent  one  between  the  same  parties  haTing;  the  same  object 
in  Tiew,  although  the  form  of  the  latter  and  the  precise  relief 
sought  therein  is  different  from  the  former.  JSdwards  v.  Baker, 
258. 

Of  guardian  from  denying  appointment,  867. 


EVIDENCE : 

1.  The  return  of  an  officer  reciting  a  levy  is  only  prima  fa4sie  evi- 

dence of  the  fact.    PBrry  t.  Hardiaon,  31. 

2.  The  fact  that  property — the  title  to  which  is  in  dispute— sold 

under  execution  brought  a  price  far  below  its  true  Talue  is  no 
evidence  of  fraud.    Ibid. 

8.  The  facts  that  the  mortgagor  was  sued;  that  he  executed  a  mort- 
gage to  one  in  his  employment  who  had  no  other  means  of  sub- 
sistence than  his  lab<Nr,  to  secure  wages  partly  due  and  yet  to 
become  due;  that  the  deed  was  falsely  dated;  that  the  mort- 
};agor  remained  in  possession  and  the  mortgagee  was  a  son-in- 
law  of  the  mortgagor,  are  evidence  to  be  conidered  by  a  referee 
or  jury  upon  the  bona  fides  of  the  deed,  and  their  finding 
thereon  is  conclusive.    Ibid. 

4.  The  defendant  being  indebted  to  the  plaintiff  gave  an  order  on  M 

for  the  amount.  The  plaintiff  swore  that  he  received  the  order 
with  the  understanding  that  it  should  be  credited  only  in  the 
event  it  was  paid,  while  the  defendant  testified  that  he  did  not 
remember  any  such  underptanding.  The  plaintiff  sent  the 
order  by  another  person  to  M  with  instructions  to  bring  it  back 
if  it  was  not  paid.  M  accepted  it,  but  refused  to  return  it,  say- 
ing the  plaintiff  was  indebted  to  him;  Held : 

(1)  There  was  some  evidence  to  go  to  the  jury  that  the  plaintiff  ac- 

cepted the  order  as  a  payment. 

(2)  That  it  was  the  duty  of  the  plaintiff  to  properly  present  the  order 

and  if  then  payment  was  refused  he  might  look  to  the  drawer. 

(3)  That  whether  M's  conduct  was  justifiable  was  a  question  be- 

tween him  and  the  plaintiff,  and  could  not  affect  the  defendant. 
Knott  V.  Whitfield,  76. 

5.  Where,  for  the  purpose  of  impeaching  a  witness,  an  instrument 

executed  by  him  containing  alleged  contradictory  statements, 
was  introduced,  it  was  competent  to  permit  the  witness,  by 
way  of  explanation,  to  testify  that  the  instrument,  although  an 
absolute  conveyance  upon  its  face,  was  in  fact  intended  as  & 
security  for  a  loan.    Peck  v.  Manning,  157.* 
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.  6.  In  determining  whether  a  deed  conveying  property,  absolute  in 
its  terms,  was  intended  as  a  security  only,  it  is  competent  to 
show  that  the  vendor  remained  in  possession,  exercised  control 
over  it  and  that  the  vendee  treated  it  as  a  security.     Ibid. 

7.  The  admission  of  immaterial  evidence  will  not  be  sufficient  to 

warrant  a  new  trial,  unless  from  its  nature  it  is  calculated  to 
and  may  have  misled  the  jury.     Livingston  v.  Dunlap,  258. 

8.  It  is  incumbent  on  the  appellant  to  show  that  by  the  reception  of 

immaterial  evidence  he  was  probably  prejudiced.    Ibid. 

9.  When  act  is  competent  evidence,  what  the  actor  says  while  doing 

it,  qualifying  or  explanatory  of  it  is  admissible  as  part  of  the  res 
^gestoB;  but  where  the  declarations  are  merely  narrative  of  a  past 
occurrence  they  are  not  admissible.    Simon  v.  Manning^  327. 

10.  The  admissions  made  by  one  in  possession  of  property,  in  respect 

to  his  ownership  thereof,  to  an  officer  who  is  about  to  seize  it 
under  execution  are  competent  against  liim  upon  the  trial  of  an 
issue  involving  the  title.    Ibid. 

11.  But  such  admissions  cannot  be  proved  by  the  unsworn  declara- 

tions of  the  person  to  whom  they  were  made.    Ibid. 

12.  While  a  mistake  in  a  deed  cannot  be  corrected,  or  a  deed  absolute 

upon  its  face  converted  into  a  trust  upon  a  mere  preponderance 
of  the  evidence,  or  without  proof  of  some  fact  dehors  the  deed 
inconsistent  with  the  idea  of  absolute  ownership,  yet  if  issues 
are  submitted  to  a  jury  without  objection,  and  no  exceptions 
are  taken  to  the  testimony  and  no  instructions  requested,  the 
finding  of  fact  by  the  jury  cannot  be  reversed  by  the  trial  Court, 
sitting  as  a  Chancellor,  or  by  the  Supreme  Court,  on  appeal. 
Hemphill  v,  Hemphill^  436. 

18.  By  a  contract  in  writing,  and  duly  registered,  the  vendor  sold 
^'nine  walnut  trees  on  my  premises,  on  the  waters  of  Pigeon 
River,  Haywood  County  (Township  No.  4),  N.  C'  At  the  time 
of  the  sale  the  trees  were  selected,  measured  and  marked,  but 
were  not  identified  in  the  contract;  Held,  that  parol  evidence 
was  competent  to  identify  them,  and  if  identified,  the  title 
passed  under  the  sale.     Carpenter  v.  Medford,  495. 

14.  When  there  is  no  evidence,  or  only  a  scintilla  of  evidence,  or  the 
evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it,  to 
warrant  an  inference  of  any  fact  in  issue,  the  Court  should  not 
leave  the  issue  to  be  passed  upon  by  the  jury,  but  should  direct 
a  verdict  against  the  party  upon  whom  the  burden  of  proof 
rests.    Covington  v.  Netvberger,  523. 
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15.  When  a  Judge,  at  the  close  of  the  testimony ,  intimates  that  in 

no  reasonable  view  of  the  evidence  can  the  plaintiff  recover,  in 
deference  to  which  the  plaintiff  submits  to  a  nonsuit,  and  tup- 
peals,  the  evidence  must  be  accepted  as  true  in  this  Court,  and 
taken  in  the  most  favorable  light  for  the  appellant,  because  the 
jury  might  have  taken  that  view  of  it.  Springs  v.  Schenck,  661. 

16.  The  record  in  a  suit  upon  an  administration  bond  against  a  surety 

and  the  personal  representatives  of  another  surety  in  which  a 
nol,  pros,  was  entered  as  to  them,  and  judgment  rendered 
against  their  intestate's  co-surety,  is  evidence  and  prima  facie 
proof  in  a  suit  by  him  for  contribution  against  said  personal 
representatives  as  to  the  damages.    Leak  v.  CovingtaUf  669. 

17.  The  credit  to  be  given  to  evidence  is  a  question  exclusively  in  the 

province  of  a  jury.    Ibid, 

18.  In  an  action  of  waste,  it  is  not  error  to  permit  the  defendant,  a 

life  tenant,  to  prove  that  the  usage,  in  that  part  of  the  country 
in  which  the  premises  are  situate,  was  to  treat  and  manage 
lands  of  the  character  of  that  in  controversy  in  the  matter  in 
which  defendant  had  treated  the  Itxms  in  quo.  (2)  Nor  is  it 
error  to  permit  a  farmer  of  the  vicinity  to  testify  that,  in  hia 
opinion,  the  defendant  had  done  no  more  (in  the  nature  of 
waste)  than  was  necessary  to  make  a  living  out  of  the  land. 
Such  evidence  being  competent  to  repel  a  charge  of  reckless 
and  wanton  misuse  of  the  premises.    King  v.  MiUer,  583. 

Of  appointment  of  guardian,  4. 

What  necessary  for  Equity  to  correct  deed,  80. 

When  parol  proves  description,  80. 

Of  promise  to  pay,  93. 

Of  service  of  process,  103. 

To  accompany  report  of  referee,  118. 

To  show  waiver  of  contract,  185. 

Presumption  rebutted  by  parol,  227. 

In  contributory  negliKence,  241. 

When  parol  competent  to  identify  land,  286. 

Declarations  of  heir  not  connietent,  21)0. 

When  parol,  may  and  may  not  alter  contract,  332. 

Declarations  of  assignor,  when  competent,  332. 

Prima  facie ^  of  result  of  election,  JMl. 

Registration  books,  ^>/*///ia  facie  of  numlx^r  of  voters,  341. 

As  to  scroll  or  seal,  469. 
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For  probate  of  deeds,  474. 

Parol,  on  part  of  stockholder,  501. 

EXCEPTIONS  : 

When  Supreme  Court  will  not  entertain,  280. 

EXECUTORY  DEVISE : 
Construction  of,  806. 

EXECUTORS  AND  ADMINISTRATORS : 

1.  Where  the  Statute  of  Limitations  would  be  available  to  the  per- 

sonal representative  of  a  deceased  person  against  the  demand  of 
a  creditor,  it  is  also  available  to  the  heir  in  protecting  the  real 
estate.    Smith  v.  Brown^  877. 

2.  The  Statutes  of   Limitations  for  the  protection  of  estates  of 

deceased  persons  from  judgments  rendered  against  the  personal 
representatives  begin  to  run  from  the  date  of  the  judgment, 
irrespective  of  the  time  of  the  accruing  of  the  original  cause  of 
action,  such  cause  of  action  being  merged  in  the  judgment 
Ibid, 

8.  The  various  statutes  directing  the  manner  in  which  estates  of 
deceased  persons  shall  be  administered  and  settled — discrimina* 
ting  between  those  where  administration  was  granted  prior  and 
subsequent  to  the  Ist  day  of  July,  1809 — do  not  affect  the  opera- 
tions of  the  Statutes  of  Limitations,  but  only  apply  to  the  mode 
of  procedure  of  settlement.    Ibid. 

4.  Where  the  period  of  two  years  elapsed  from  the  death,  or  ren^oval, 
of  an  administrator  and  the  appointment  of  his  successor,  and 
the  latter  began  his  action  within  one  year  after  his  qualifica- 
tion ;  Held,  that  this  was  within  the  spirit  of  g  164  of  llie  Code^ 
and  the  time  intervening  between  the  two  administrations 
should  not  be  computed.     Ibid. 

6.  The  requirement  that  to  avail  himself  of  the  seven  years'  statute, 
the  personal  representative  must  show  that  he  has  made  due 
advertisement,  is  confined  to  the  original  addiinistration,  and 
does  not  apply  to  administration  de  bonis  non.    I  bid. 

6.  Until  the  final  accounts  of  administrators  and  executors  are 

properly  filed,  maile  and  audited,  the  statute  of  Limitations  pre- 
scrihed  in  The  Code,  ^  154,  will  not  begin  to  run.  Reaves  v. 
Davis,  42r). 

7.  The  measure  of  the  li.ibility  of  a  surety  ui)on  an  administrator's 
.  bond  i8  the  amount  of  assets  shown  to  have  been  or  which  should 

have  heen  received  by  iiis  principal ;  a  general  allegation  and 
finding  that  the  administrator  misuianiigeil  the  estate,  will  not 
extend  the  liability  of  the  surt^tj'.     Ibid. 
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8.  The  conditions  of  an  administration  bond  include  responsifaility 

for  proceeds  of  real  estate  sold  for  the  payment  of  debts.    Ibid. 

9.  Where  the  administration  was  granted  and  bond  filed  in  Novem- 

ber,  1870,  and  suit  was  brought  against  the. administrator  upon 
a  debt  due  from  his  intestate  in  1876,  which  resulted  in  judg- 
ment for  the  creditor  in  1879,  and  this  not  being  paid,  suit  was 
instituted  on  the  administration  bond  in  June,  1881,  to  recover 
the  amount  due  on  said  judgment ;  Hddy  that  the  action  was 
not  barred  as  against  either  the  administrator  or  the  sureties. 
Ibid. 

10.  Where  a  judgment  is  obtained  against  executors  upon  a  debt  due 
by  their  testator,  and  upon  a  reference,  ordered  in  the  cause,  to 
state  an  account  of  the  administration,  it  is  ascertained  that  the 
executors  have  not  enough  assets  derived  from  the  personalty 
to  satisfy  the  judgment,  but  that  they  have  sufiScient  funds  in 
hand  derived  from  the  sale  ot  the  real  estate  of  their  testator— 
the  real  estate  having  been  sold  by  the  devisees  and  the  proceeds 
turned  over  by  them  to  the  executors ;  Held,  that  it  was  not 
error  to  order  the  payment  of  the  judgment  out  of  the  proceeds 
of  the  realty  in  the  hands  of  the  executors,  although  the  devisees 
were  not  parties  to  the  action,  and  no  special  proceeding  to 
make  real  estate  assets  had  been  brought  against  such  devisees 
by  the  executors.   ^Diekerson  v.  WUeoxon,  585. 

When  administrator  de  bonis  ntm,  entitled  to  sell  real  estate,  877. 

EXEMPTIONS : 

A  homestead  allotted  by  the  Federal  Ck>urts  in  Bankruptcy  proceed- 
ings is  by  the  authority  of  the  Acts  of  Congress,  and  the  Ck>nsti- 
tution,  statutes  and  judicial  decisions  of  North  Carolina  have  no 
application  to  it,  save  in  respect  to  the  measure  of  the  allotment, 
which  has  been  adopted  by  the  statute  of  the  United  States. 
Murray  v.  Hazelly  168. 

FACTS: 

Finding  of  by  referee,  when  conclusive,  425. 
Finding  of  by  Judge,  when  conclusive,  559. 
(See  also  Questions  of  pact  and  law.) 

FIXTURES : 

If  the  owner  of  personal  property  affixes  it  to  the  premises  of  an- 
other for  a  temporary  purpose,  and  under  an  agreement  with 
the  owner  of  the  soil  that  such  property  may  be  removed  when 
the  purpose  is  accomplislied ,  it  will  not  merge  its  character  as 
personalty  in  the  land  to  which  it  has  been  attached,  nor  will 
the  title  thereby  pass  from  tho  owner.  Freeman  v.  Leonard,  274. 
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FRAUD : 

Sale,  when  evidence  of,  21. 
What  facts,  to  be  considered,  21. 
Conveyance  void  for,  18. 

FRAUDULENT : 

Sale  by  Administrator,  when,  875. 

GUARDIAN  AND  WARD : 

1.  The  record  of  the  appointment  of  a  guardian  is  sufficient  evi- 

dence of  such  appointment.     Topping  v.  Windley^  4. 

2.  Where  a  guardian  keeps  no  accounts  and  makes  no  report  of  his 

trust,  as  a  general  rule  he  will  not  be  allowed  commissions.  Ibid, 

8.  A  surety  on  a  guardian  bond,  the  principal  being  dead,  is  a  com- 
petent  witness  to  prove  the  insolvency  of  the  bond.    Ibid, 

4.  A  guardian  will  not  be  permitted  to  use  more  than  the  accruing 
profits  of  his  ward's  estate  in  the  maintenance  and  education  of 
the  ward,  except  with  the  sanction  of  the  Court,  or  in  extreme 
cases  of  urgent  necessity.     Tharington  v.  Tharington,  118. 

6.  Where  a  portion  of  the  fund  due  the  ward  was  from  the  proceeds 
of  the  sale  of  lands  in  1859,  and  she  married  shortly  thereafter 
and  attained  full  age  in  1861;  Heldy  that  the  interest  and  profits 
accruing  thereon  after  marriage  belonged  to  the  husband  as 
tenant  by  the  courtesy,  and  the  payment  to  him  by  the  guar- 
dian was  proper.    Ihid. 

6.  Where  it  appeared  that  there  was  a  balance  due  a  ward  in  1862, 

in  the  hands  of  an  administrator;  that  the  ward  was  of  age  and 
was  married;  that  there  was  no  suggestion  of  the  insolvency  of 
the  administrator,  though  he  afterwards  became  insolvent  by 
the  results  of  the  war;  Heldy  that  under  the  peculiar  circum- 
stances the  guardian  was  not  liable  for  more  than  nominal 
damages  for  failure  to  collect  from  the  administrator.     Ibid. 

7.  It  seems  that  the  husband  and  co-plaintiff  of  a  ward  will  be  re- 

quired, in  an  action  against  a  guardian  for  a  settlement,  to  ac- 
count to  the  latter  for  any  payments  made  to  him  for  his  wife, 
though  they  were  such  for  which  the  wife  may  not  be  charge- 
able.    Ibid, 

8.  Where  it  appeared  that  L  had  qualified  as  guardian  of  his  infant 

son  before  a  Deputy  Clerk,  and  bad  executed  and  filed  a  bond, 
without  security,  but  there  was  no  record  made  of  the  appoint- 
ment, and  it  further  appeared  that  he  had  acted  as  guardian; 
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Heldf  that  neither  he  nor  his  personal  representatives  would  be 
permitted  to  say  that  no  such  appointment  had  been  made. 
Latham  v.  Wilcox,  367. 

9.  In  a  settlement  of  a  guardian's  accounts  he  should  be  charged 
with  compound  interest  on  all  moneys  collected,  or  which  he 
might  have  collected  for  his  ward.    Ibid, 

10.  Where  the  ward  was  also  one  of  the  heirs  and  distributees  of  the 
guardian,  and  it  appeared  that  he  was  entitled  to  receive  a  con- 
siderable sum  as  such,  in  the  absence  of  any  evidence  to  the 
contrary,  it  will  be  presumed  that  any  sums  paid  him  by  the 
personal  representatives  of  the  guardian  were  on  account  of  his 
distributive  share— particularly  where  the  answer  of  the  per- 
sonal representatives  in  an  action  for  a  settlement  of  the  guar- 
dianship denied  the  fact  of  the  guardianship.    Ibid. 

HABEAS  CORPUS : 

Duty  of  Judge  in,  407. 

HANDWRITING : 

What  necessary  to  prove,  474. 

HOMESTEAD : 

Exemptions  discussed,  168. 

HOTEL  KEEPER'S  LIEN : 
(See  Liens.) 

INJUNCTION : 

1.  Where  it  was  alleged  by  one  seeking  an  injunction  against  execu- 

tion in  which  he  represented  that  he  was  only  surety  (but  that 
fact  did  not  appear  in  the  judgment),  that  a  contest  was  pend- 
ing between  the  judgment  creditors  and  the  principal  debtor  as 
to  the  allotment  of  the  latter's  homestead  ;  Held,  that  this  was 
not  sufficient  to  authorize  the  Court  to  grant  an  injunction  to 
restrain  the  enforcement  of  the  execution  against  the  surety. 
Gatewood  v.  Burns,  357. 

2.  An  injunction  will  not  be  granted  to  stay  an  execution  regularly 

issued  upon  a  judgment,  bt^cause  the  judgment  creditor 
threatens,  or  has  had  it  levied  upon  property  not  subject  to 
execution,  or  upon  real  property  belonging  to  another.  A  sale 
under  such  circumstances  would  not  pass  title,  and  the  true 
owner  of  the  land  would  not  thereby  be  exposed  to  irreparable 
injury. 
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8.  The  jurisdiction  to  issue  injunctions  and  restraining  orders  may 
be  exercised  at  any  time  after  the  commencement  of  the  action 
and  before  judgment.    Fleming  v.  Patterson,  404. 

4.  The  isf^uing  of  the  summons  is  the  commencement  of  the  action ; 
and  it  is  not  necessary  that  it  shall  be  served  b^ore  the  injunc- 
tion or  restraining  order  is  made.    Ibid, 

6.  One,  who  willfully  disobeys  an  injunction  or  restraining  order,  is 
guilty  of  contempt,  though  the  summons  in  the  action  may  not 
have  been  served  upon  him.    Ibid. 

6.  If  a  party,  who  has  obtained  a  temporary  restraining  order,  does 

not  appear  and  ask  for  its  continuance  at  the  time  fixed  for  the 
hearing,  the  application  may  be  dismiased  without  going  into 
the  merits.    Coward  v.  Chastain^  448. 

7.  The  proper  remedy  against  the  enforcement  of  a  judgment,  by  a 

party  thereto,  is  not  by  injunction,  but  by  a  proceeding  in  the 
cause,  where  the  relief  may  be  administered  by  recalling  or 
modifying  the  process,  and  in  the  meanwhile  issuing  a  mtper- 
aedecu.    Ibid. 

8.  Upon  an  application  for  an  injunction,  it  is  not  sufficient  to  aim^y 

allege  that  the  plaintiff  will  suffer  irreparable  damage — he  must 
set  out  the  facts  so  the  Court  may  determine  the  necessity  for 
its  intervention.    Lewis  v.  Lumber  Company,  11. 

9.  As  a  general  rule  an  injunction  will  not  be  granted  where  the 

plaintiff  may  be  compensated  in  damages.    Ibid. 

10.  Where  the  plaintiff  sought  to  enjoin  the  defendant  from  cutting 

and  carrying  away  timber  from  lands  which  both  parties 
claimed,  and  each  offered  strong  proofs  in  support  of  his  titles ; 
and  it  appeared  that  the  defendant  had  in  good  faith  expended 
large  sums  of  money  in  establishing  and  prosecuting  its  business 
and  great  loss  might  result  from  arresting  it ;  Held,  that  the 
Court  should  have  required  a  bond  from  the  defendant  to 
indemnify  the  plaintiff  for  the  value  of  the  timber,  and  if  need 
be  appoint  a  receiver,  before  resorting  to  an  injunction.     Ibid. 

11.  The  act  of  the  General  Assembly  (Ch.  187,  §  84,  Laws  1887,)  for- 

bidding the  granting  of  injunctions  to  restrain  the  collection  of 
any  tax,  unless  suc^h  tax  is  levied  for  an  illegal  or  unauthorized 
purpose,  does  not  conflict  with  either  the  Federal  or  State  Con- 
stitutions.    Railroad  v.  Lewis y  62. 

12.  An  injunction  to  restrain   the  collection  of  taxes,  which  it  is 

alleged,  are  levied  for  an  unlawful  or  unauthorized  purpose, 
will  not  be  granttHl  unless  the  facts  are  fully  set  forth  from 
whicli  the  Court  can  determine  the  character  or  object  for  which 
they  are  levied.     A  general  allegation  that  the  purpose  was 
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illegal  or  unauthorized,  or  that  the  assessment  was  in  excess  of 
the  constitutional  limitations,  is  insufficient.  Mace  v.  Commis- 
sionerSj  65. 

18.  The  prohibition  against  granting  injunctions  to  restrain  the  col- 
lection of  taxes,  in  Ch.  187,  §  84,  Laws  1887,  embraces  those 
cases  where  it  is  alleged  the  tax  is  in  excess  of  the  constitutional 
limitations.    Ibid. 

14.  This  case  is  controlled  by  the  principle  announced  in  Railroad  v. 

Lewis  and  Maoe  v.  CommissionerSy  ante.  Mathews  v.  Commis- 
sioners, 69. 

15.  While  the  Act  of  1885,  (Ch.  401,)  dispenses  with  the  necessity  for 

an  allegation  of  insolvency  of  the  persons  against  whom  an 
injunction  is  sought  to  restrain  a  trespass  continuous  in  its 
nature,  or  the  cutting  of  timber  trees,  it  does  not  limit  the  dis- 
cretion of  the  Court  to  make  such  orders  as  may  be  necessary  to 
protect  the  rights  of  the  parties  pending  the  litigatioii;  and 
where  the  trespass  is  admitted  or  proved,  the  Court  should 
require  the  defendants  to  execute  a  bond  to  secure  the  plaintiffs 
against  any  damages  they  may  recover  upon  the  final  deter- 
mination of  the  action,  and  upon  failure  to  do  so,  appoint  a 
receiver  or  make  such  other  order  as  may  be  necessary  to  secure 
the  rights  of  the  parties.    Ow^  v.  Nealj  146. 

When  remainder-man  entitled  to,  198. 

Guilty  of  contempt  to  disobey,  404. 

INN-KEEPER'S  LIEN.— See  Liens. 

INSOLVENCY : 

When  surety  can  offer  evidence  of  principal's,  569. 

INSURANCE  : 

Construction  of  contract  of,  832. 

INSURANCE  MONEY : 

Where  a  husband  insures  his  life  for  the  benefit  of  his  wife  and 
children,  and  the  wife  dies  intestate,  before  her  husband,  leav- 
ing children,  her  interest,  after  payment  of  her  debts,  goes  to 
the  husband,  and  upon  his  death  to  his  personal  representative 
— affirming  Conigland  v.  Smith,  69  N.  C,  303,  to  the  effect 
that,  upon  delivery  of  a  policy,  the  sum  to  be  paid  under  it  vests 
in  interest  in  the  beneficiary.     Simmons  v.  Biggs,  236. 

INTEREST  : 

Charged  in  guardian's  account,  367. 
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INTERLOCUTORY  ORDER: 

Appeal  from,  when  not  entertained »  256. 

INTERPRETATION : 
Of  Statutes,  70. 

ISSUES: 

1.  The  submission  of  irrelevant  or  immaterial  issues  to  the  jury  is 

not,  will  not,  warrant  a  new  trial,  where  it  cannot  be  seen  that 
the  appellant  was  prejudiced  thereby.  Cumming  v.  Barber ,  338. 

2.  Though  the  issues  tendered  by  a  defendant  eliminated  more  dis- 

tinctly the  matters  controverted  in  the  pleadings  than  those 
adopted  by  the  Court,  he  has  no  ground  of  complaint  if  the  in- 
structions to  the  jury  raised  every  defence  available  to  him 
imder  those  he  tendered.    Meredith  v.  Cranberry  Coal  Co,,  57G. 

In  contributory  negligence,  241. 

Judicial  determination  of,  a  bar,  258. 

Must  be  tendered  before  trial  begins,  446. 

JOINDER  OF  ACTIONS : 
In  special  proceedings,  478. 

JUDGE'S  CHARGE : 

1.  The  defendant  being  indebted  to  the  plaintiff  gave  an  order  on  M 

for  the  amount.  The  plaintiff  swore  that  he  received  the  order 
with  the  understanding  that  it  should  be  credited  only  in  the 
event  it  was  paid,  while  the  defendant  testified  that  he  did  not 
remember  any  such  understanding.  The  plaintiff  sent  the  order 
by  another  person  to  M  with  instructions  to  bring  it  back  if  it 
was  not  paid.  M  accepted  it,  but  refused  to  return  it,  saying 
the  plaintiff  was  indebted  to  him;  Held : 

That  under  the  circumstances  of  this  case  it  was  not  error  to  instruct 
the  jury  the  burden  was  on  the  plaintiff  to  make  out  his  case  by 
a  preponderance  of  the  evidence.     Knott  v.  Whitfield,  76. 

2.  The  Judge  is  not  required  to  give  instructions  asked,  and  to 

which  the  party  is  entitled,  in  the  words  or  in  the  order  in 
which  they  are  presented;  it  is  sufficient  if  they  are  substan- 
tially given.     Nindby  v.  Harrell,  149. 

3.  Where  the  Judge's  charge  involves  a  series  of  distinct  proposi- 

tions, the  errors  alleged  must  be  distinctly  pointed  out,  or  they 
will  not  be  noticed.     Leak  v.  Covington ^  559. 

4.  It  is  not  proper  for  a  Judge  to  give  an  instruction  upon  a  specu- 

lative proposition  not  bearing  on  any  of  the  issues  in  the  case. 
Ibid, 
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5.  Where  the  defence  to  an  action  for  damages  resulting  from  an 
accident  to  the  plaintiff,  an  employee  of  defendant's  raUway, 
was  a  want  of  care  and  prudence  on  the  part  of  the  plaintiff 
and  those  identified  with  him,  and  there  was  evidence  tending 
to  sustain  the  defence;  Heldj  that  a  charge,  ignoring  the  plain- 
tiff 's  negligence,  or  co-operating  agency  in  the  accident,  or  that 
of  those  identified  with  him,  is  erroneous.  Meredith  v.  Cran- 
berry Coal  Co,,  576. 

JUDGMENT : 

1.  Where  the  assignee  of  a  judgment  which  had  become  dormant 

instituted  in  his  own  name,  as  assignee,  proceedings  for  leave  to 
issue  execution,  to  which  the  defendant  was  a  party  but  made 
no  opposition,  and  the  leave  was  granted,  the  defendant  and 
those  claiming  under  him  were  concluded  by  those  proceedings 
from  denying  the  assignment.     WindUey  v.  Bonner,  54. 

2.  If  in  an  action  to  recover  personal  property  the  plaintiff  estab- 

lishes title  to  a  portion  of  the  property  which  has  been  taken 
and  delivered  to  him  under  claim  and  delivery  proceeding,  he 
will  be  entitled  to  judgment  for  his  costs.  Norton  v.  Home,  219. 

8.  In  respect  to  that  portion  which  he  fails  to  recover,  the  judgment 
should  direct  a  return  to  the  defendant,  or  that  the  value  thereof, 
to  be  ascertained  by  the  jury,  should  be  paid  him  if  a  return 
cannot  be  made.    Ibid. 

4.  After  judgment  in  an  action  in  which  the  defendant  might  have 

been  arrested,  and  in  which  an  order  of  arrest  was  duly  served, 
the  plaintiff  is  entitled  to  a  summary  judgment  against  the  sure- 
ties upon  the  defendant's  undertaking — it  appearing  that  execu- 
tion has  been  issued  against  his  property  and  person  without 
effect.    Patton  v.  Gash,  280. 

5.  All  defendants  in  judgments  for  the  payment  of  money  are,  as  to 

the  judgment  creditor,  principal  debtors,  and  the  creditor  may 
proceed  to  enforce  his  judgment  by  execution  against  one  or  all, 
unless  the  verdict  or  judgment  shows  that  the  relation  of  surety 
existed,  and  this  is  endorsed  upon  the  execution.  In  that  event 
the  ofiBcer  must  first  proceed  against  the  principal  as  directed 
by  The  Code,  §§2100  and  2101.     Oatewood  v.  Bums,  857. 

6.  The  power  conferred  upon  the  Judge  to  set  aside  and  vacate  a 

judgment  rendered  against  a  party  through  his  mistake,  sur- 
prise or  excusable  negligence,  does  not  extend  to  those  judg- 
ments which  necessarily  follow  a  verdict.  Clemmons  v.  EHeld, 
400. 

7.  In  judgments  founded  upon  verdicts  the  relief  should  be  by 

motion  for  a  new  trial,  made  at  the  Term  when  rendered  ;   and 
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bang  addressed  to  the  diacretkm  of  the  trial  Judge,  his 
thereon  is  coBclnsiye,  nnlen  it  is  based  on  a  waal  of  power,  in 
which  event  it  is  reyiewable  on  appeaL    I  bitL 

8.  A  judgment  rendered  against  a  person  then  dead — tiiat  £act  being 

unknown  to  the  Court  or  the  other  parties—is  not  void,  but  is 
irregular  and  voidable ;  and  on  the  application  of  the  proper 
representatives  of  the  deceased,  or  by  anj  person  having  acquired 
interest  in  the  subject-matter  of  the  suit,  after  U  was  begun, 
under  him,  made  in  apt  time,  it  will  be  vacated.  The  lemadj 
in  such  case  must  be  sought  by  a  motion  in  the  cause,  and  not 
by  a  separate  action.    Knott  v.  Taylor,  511. 

9.  As  a  general  rule,  only  the  party  against  whom  an  irregular  judg- 

ment \b  rendered  can  complain  of  it    Ibid. 

10.  In  an  action  begun  under  the  former  practice,  in  which  the  judg- 
ment was  rendered,  since  the  adoption  of  the  present  system  ; 
Heidj  that  an  application,  to  set  aside  the  judgment  as  inegnlar » 
should  be  made  in  the  same  manner  as  if  the  action  had  been 
commenced  since  the  adoption  of  the  Code  of  Civil  Procedure. 
Ibid, 

Cannot  be  collaterally  attacked,  1. 

Appeal  from,  when  not  entertained,  255. 

When  conclusive,  895. 

Power  of  Judge  to  vacate,  400. 

Relief — how  sought,  400. 

Proper  remedy  against  enforct^ment  of,  448. 

When  it  can  not  be  collaterally  attacked,  488. 

Indulging  against  principal,  581. 

Against  Executors,  535. 

Assignment  of,  288. 

When  former  a  bar,  258. 

JURISDICTION  : 

1.  A  defendant  is  not  entitled  to  have  an  action  removed  for  trial 

from  the  State  to  the  Federal  Courts,  under  the  Acts  of  Con- 
gress, unless  the  latter  has  original  jurisdiction  of  the  action. 
Foundry  Co,  v.  Rowland,  202. 

2.  When  a  proper  case  for  removal  is  made  out,  no  formal  order  to 

transfer  the  action  is  necessary — ^the  State  Court  will  simply 
suspend  further  proceedings  unless  the  Federal  Court  should 
remand  the  cause.    Ibid. 

8.  The  statutes  enacted  to  cure  irregularities  in  respect  to  the  juris- 
diction of  the  Courts  in  special  proceedings  are  valid.  Briek" 
house  V.  Sutton,  108. 
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i.  The  lecital  in  the  reoord  of  a  cause  thai  the  def endaatB  therein 
had  been  served  with  process,  is  evidence  that  the  SM'yice  was 
made  and  the  CcNirt  acquired  jurisdiction  of  the  persons.  Such 
record  cannot  be  attacked  coUateraUy;  if  assailed  for  irregular- 
ity it  should  be  by  a  motion  in  the  cause;  if  for  fraud,  and  the 
action  be  ended,  by  independent  suit.    Ibid, 

&  The  jurisdiction  of  the  Courts  to  afford  relief  against  deeds  or 
other  instruments  which  cast  a  cloud  upon  the  title  to  the  prop- 
erty of  the  party  complaining  extends  only  to  those  cases  where 
the  instrument  has  apparent  validity,  or  where  it  is  capable  of 
being  used  to  the  prejudice  of  the  true  owner  and  he  is  without 
other  remedy;  nor  will  the  Couft  interfere  where  the  deed  can- 
not operate  to  the  injury  of  the  owner  of  the  property.  Murray 
V.  HazeU,  168. 

6.  Except  by  consent,  or  in  those  cases  specially  permitted  by  the 

statutes,  the  Judge  of  the  Superior  Court  has  no  jurisdiction  to 
hear  a  cause  or  make  orders  therein  outside  of  the  county  in 
which  the  action  is  pending.    McNeill  v.  Hodges,  248. 

7.  The  Supreme  Court  has  jurisdiction,  in  actions  purely  equitable, 

to  review  the  evidence  and  findings  of  facts  in  the  Court  below, 
where  the  entire  testimony,  as  it  was  offered  and  received  on 
the  trial,  is  transmitted  and  can  be  considered  upon  the  appeal; 
but  it  will  not  exercise  this  jurisdiction  upon  a  fragmentary  or 
summary  statement  of  the  evidence.     Gatewood  v.  Bums,  357. 

8.  In  the  application  of  this  jurisdiction  the  Supreme  Court  may  in 

certain  cases  direct  further  testimony  to  be  taken,  or  direct  an 
issue  of  fact  to  be  framed  and  remanded  for  trial  by  jury.  Ibid, 

9.  Whenever  it  appears  upon  the  trial  of  a  civil  action  in  a  Justice's 

Court,  or  upon  the  hearing  of  any  appeal  therefrom,  that  the 
title  to  real  estate  is  in  controversy,  the  action  must  be  dismissed 
for  want  of  jurisdiction,  notwithstanding  that  defence  may  not 
have  been  made  in  writing,  as  required  by  the  statute — The 
Code,  §  836.    Edwards  v.  Coioper,  421. 

10.  When  the  action  is  based  upon  the  tortious  act  of  the  defendant, 

and  the  damages  are  ascertained  to  be  greater  than  fifty  dollars; 
or  where  the  right  to  recover  involves  a  question  of  title,  the 
question  of  jurisdiction  is  determined,  and  the  plaintiff  cannot 
avoid  it  by  waiving  the  tort,  and  declaring  for  the  value  of  the 
property  alleged  to  have  been  converted.     Ibid. 

11.  Where  the  complaint,  in  an  action  brought  in  the  Superior  Court, 

against  a  husband  and  wife,  merely  alleged  a  debt  less  than 
$200,  and  a  lien  in  connection  therewith,  but  afterwards,  by  con- 
sent, a  second  cause  of  action  was  added,  in  which  it  was  alleged 
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that  said  debt  was  chargeable  upon  the  separate  estate  of  the 
wife,  and  judgment  was  demanded  that  the  debt  be  enforced 
by  a  sale  of  her  real  property,  if  necessary ;  Held,  that  the  Ck>urt 
had  jurisdiction,  though  it  would  not  have  had  without  the 
amendment.     Planing  Mills  v.  McNinchy  517. 

12.  While  consent  may  not  give  jurisdiction  generally,  when  a  com- 

plaint does  not  show  jurisdiction  as  to  parties  and  subject- 
matter,  the  parties  can  consent  to  an  amendment  whereby  such 
jurisdiction  does  appear.    Ibid. 

13.  It  seems  that  the  Court  has  power  to  allow  such  amendment 

without  consent  of  defendants.    1  bid. 

Of  Federal  and  State  Courts,  202. 

To  declare  an  election  void,  341. 

In  motion  to  withdraw,  heard  out  of  term,  3^. 

To  issue  injunctions  and  restraining  orders,  404. 

JURY: 

When  error  to  instruct  that  the  law  implied  promise  to  pay,  98. 
Issues  submitted  to,  when  contract  indefinite,  382. 
When  finding  of,  cannot  be  reversed,  436. 
Credit  given  evidence  exclusive  province  of,  559. 

JUSTICE  OF  THE  PEACE : 

When  he  must  dismiss  action,  421. 

LANDLORD  AND  TENANT : 

1.  A  tenant  cannot  be  heard  to  deny  the  title  of  his  landlord,  nor 

can  he  rid  himself  of  this  relation,  without  a  complete  surren- 
der of  the  possession  of  the  land.    Springs  v.  Schenck,  551. 

2.  To  allow  a  tenant  to  agree,  and  profess  to  hold  possession  under 

one,  and  at  the  same  time  to  hold  covertly  for  himself,  or  for 
another's  advantage,  would  be  to  encourage  and  uphold  a  gross 
fraud,  which  the  law  will  never  do.    Ibid. 

8.  Where  S  was  tenant  of  the  plaintiff,  and  during  such  tenancy  T 
took  a  deed  for  the  locus  in  quo  from  a  third  party,  for  the  ben- 
efit of  himself  and  S,  and  entered  into  possession  with  S,  but  no 
notice  was  given  to  plaintiff  of  any  claim  of  title  by  either  S  or 
T;  and  the  deed  under  which  S  and  T  claim  title  was  not  re- 
corded until  fourteen  years  after  its  date,  and  not  until  after 
plaintiff  had  brought  an  action  to  recover  the  land;  Held,  that, 
the  above  facts  appearing  in  evidence,  the  jury  would  be  war- 
ranted, in  the  absence  of  any  satisfactory  explanation  of  such 
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conduct,  in  finding  that  there  was  collusion,  and  a  fraudulent 
purpose  on  the  part  of  S  and  T  to  ripen  a  title  to  the  land  in  T, 
to  the  prejudice  of  plaintiff.   Ibid. 

4.  When  a  tenant,  sued  for  possession,  denies  his  tenancy,  the  land- 

lord is  not  required  to  prove  a  demand  for  possession,  or  that 
the  term  has  expired.    Ibid. 

5.  An  adverse  claimant,  who  gets  into  possession  by  collusion  with 

the  tenant  of  another,  becomes  identified  with  the  tenant,  shares 
and  stands  in  his  place,  and  cannot  resist  the  landlord's  title  in 
any  case  in  which  the  tenant  would  be  estopped  to  do  so.  His 
possession  is  fraudulent — he  takes  under  the  tenant — ^and  he 
may  be  evicted  just  as  the  faithless  tenant  may  be.    Ibid. 

6.  If  one  enters  upon  land  by  the  permission,  sufferance,  or  consent 

of  the  tenant  of  another,  he  is  at  once  charged,  by  the  law,  with 
the  allegiance  due  from  the  tenant  to  his  lessor.    Ibid, 

7.  The  fact  that  one  having  title  is  in  joint  possession  with  the 

tenant  of  the  plaintiff,  will  not  prevent  plaintiff  from  having 
judgment  against  his  tenant,  although  plaintiff  would  be  at  his 
peril  in  ejecting  the  real  owner  of  the  title  under  a  writ  of  pos- 
session, issued  on  such  judgment.    Ibid. 

8.  A  writ  of  possession  does  not  warrant  a  plaintiff  in  dispossessing 

one  who  is  rightfully  in  possession.    Ibid. 

9.  Under  the  present  practice,  a  writ  of  possession  may  be  stayed 

or  enjoined,  upon  a  proper  application,  by  one  rightfully  in 
possession,  although  not  a  party  to  the  action  in  which  the  writ 
is  issued.    Ibid. 

{Davis  V.  HigginSy  87  N.  C,  296,  distinguished). 

10.  Lessor  recovered  judgment  against  lessee  in  an  action  of  claim 
and  delivery  to  recover  possession  of  crops  and  enforce  his  lien 
for  rent.  Pending  the  suit,  the  lessee  delivered  a  portion  of  the 
crop  to  the  defendants  to  pay  for  supplies  furnished  him.  The 
judgment  was  assigned  to  the  plaintiff  who  sues  defendants  for 
damages  for  the  conversion;    Held : 

(1)  The  plaintiff  assignee  acquired  no  title  to  any  property  not  men- 

tioned in  the  judgment,  and  he  must  accept  the  assessed  money 
value  of  such  as  cannot  be  delivered  under  the  judgment. 
Timberlake  v.  Powell ,  233. 

(2)  The  assignment  is  not  of  all  the  rights  of  the  lessor,  but  of  the 

right  vested  in  him  by  virtue  of  the  judgment  and  to  enforce 
the  same  against  the  leasee.     Ibid. 

41 
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(8)  The  assignee  cannot  maintain  an  action  against  defendants  for 
an  independent  liability  incurred  by  their  alleged  tortious  act. 
Ibid. 

LACHES: 

Certiorari  not  granted  when,  appear,  288. 

LAW,  QUESTIONS  OF : 

(See  Questions  op  law  and  fact.) 

LEVY: 

While  a  levy  may  be  made  upon  real  property  without  the  office 
being  at  or  taking  formal  possession  of  it,  it  is  necessary,  to  con- 
stitute a  valid  levy  on  personal  property,  that  the  officer  should 
go  to  it  and  have  it  in  his  power  to  take  possession  of  it  if  nec- 
essary.   Perry  v.  Hardison^  21. 

LIENS : 

1.  Where  A,  the  tenant  of  P,  executed  to  M  an  agricultural  lien  to 

secure  advances  on  the  crops  to  be  grown  on  the  land  of  P.  and 
the  latter  at  the  same  time  agreed  with  M  to  release  three  bales 
of  cotton  to  be  grown,  and  upon  which  he  claimed  he  held  a 
prior  lien  :  Held : 

That  the  declaration  of  P  made  after  suit  was  brought  that  M 
should  have  the  three  bales  of  cotton,  was  irrelevant.  McDaniei 
V.  Allen,  136. 

2.  That  as  no  particular  bales  of  cotton  had  been  specifically  set 

apart  to  be  released  by  P,  M  could  not  maintain  an  action  against 
him  for  the  recovery  thereof ;  and  that  his  remedy,  if  any,  was 
for  the  breach  of  contract  to  release.    Ibid, 

3.  Upon  the  filing  of  the  notice  within  the  time  and  in  the  manner 

prescribed  by  the  statute,  the  lien  given  mechanics  and  laborers 
attaches  to  the  property  upon  which  the  labor  or  materials  have 
been  bestowed  and  has  relation  back  to  the  time  of  the  begin- 
ning of  the  work  or  furnishing  the  materials ;  and  is  effectual, 
not  only  against  all  other  liens  or  encumbrances  which  attached 
subsequently,  but  against  purchasers  for  value,  and  without 
notice.    Burr  v.  MavlU^,  268. 

4.  J  executed  to  P  a  mortgage  on  real  and  personal  property,  to 

secure  an  existing  debt,  and  also  to  secure  and  save  harmless 
the  mortgagee  from  loss  by  reason  of  being  surety  for  J  upon  a 
debt  due  other  parties.  Subsequently  J  executed  another  mort- 
gage to  R,  to  secure  other  indebtedness.  P  paid  off  the  debt  for 
which  he  was  surety  after  the  execution  of  the  second  mort- 
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gage ;  Held,  that  this  payment  did  not  discharge  his  lien,  and 
that  it  took  precedence  of  the  mortgage  to  R.  Knight  v.  Boun- 
tree,  880. 

0.  To  constitute  an  agricultural  lien  it  is  essential  that  the  supplies 
advanced  must  be  furnished  after  the  execution  of  the  agree- 
ment, or  at  the  time  of  making  it,  so  that  the  agreement  and 
advances  shall  constitute  one  transaction.    Ibid. 

6.  An  innkeeper  has  a  lien  even  upon  the  goods  of  a  third  person 

held  by  a  guest,  and  brought  within  the  inn,  unless  he  knew 
they  were  not  the  property  of  the  guest.  Covington  v.  New- 
bergeTf  528. 

7.  An  agreement  in  writing,  whereby  a  farmer  professes  to  give  a 

lien  for  supplies  upon  the  crops  to  be  raised  on  certain  lands 
described f  and  upon  any  other  land  he  may  cultivate  in  the 
county f  is  effectual  as  to  the  crops  on  the  land  described,  but 
void  as  to  those  raised  on  any  other  land.  Otoathney  v.  Ethe- 
ridge,  571. 

8.  Mortgages  or  liens  under  the  statute  of  this  State,  on  crops  to  be 

produced,  are  to  be  upheld  only  where  the  land  on  which  they 
are  to  be  raised  is  identified  at  the  time  the  lien  is  created.  Ibid. 

9.  It  is  sufficient  to  describe  the  land  as  a  field  or  farm  in  the  posses- 

sion  of  the  mortgagor  or  seller,  or  lands  owned  or  rented  by  him 
during  the  present  year — the  then  possession  fixing  the  identity. 
Ibid, 

'  IMITATIONS,  STATUTE  OF : 

^.  The  period  elapsing  between  the  death  of  the  maker  of  a  bond 
and  the  qualification  of  his  personal  representative,  must  be 
excluded  in  computing  the  time  when  the  statute  of  presump- 
tions is  relied  upon  as  a  defence ;  but  the  rule  is  different  with 
respect  to  the  time  elapsing  between  the  death  of  the  payee  and 
the  appointment  of  his  administrator.    Baird  v.  Reynolds,  469. 

2.  The  statute  of  limitations  begins  to  run  against  a  surety  paying  a 
debt  only  from  the  time  of  payment.    Leaky.  Covington,  559. 

Not  bar  to  tenants  in  common,  when,  222. 

When  available  to  heir,  to  protect  real  estate,  877. 

When  it  protects  estates  of  deceased  persons,  877. 

Statutes  that  do  not  affect,  877. 

Computation  of  time,  877. 

Will  not  begin  to  run  till  Administrator's  accounts  are  filed,  425. 
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MARRIED  WOMEN : 

Coverture  does  not  protect,  for  fraud,  207. 

Deed  of — without  privy  examination  color  of  title,  270. 
(See  also  Jurisdiction.) 

MERGER : 

When  personal  property  does  not  merge  in  realty,  274. 

MORTGAGE : 

1.  Where,  pending  an  action  to  foreclose  a  mortgage,  a  proceeding 

to  set  up  a  lost  record  essential  to  plaintiffs*  recovery  was  insti- 
tuted between  the  same  parties  and  concluded,  and  the  record 
thus  restored  was  offered  in  evidence  upon  the  trial  of  theacticm 
to  foreclose ;  Held,  that  it  was  a  distinct  proceeding,  though  in 
aid  of  the  first,  and  could  not  be  collaterally  impeached.  Branch 
V.  Griffin,  173. 

2.  Where  a  mortgage  was  executed  to  secure  a  contemporaneous  as 

well  as  a  pre-existing  debt ;  Held,  that  the  mortgagee  was  a 
purchaser  in  good  faith  and  for  value  to  the  extent  of  the  jf  Jire 
amount  secured.    Ibid. 

Creates  no  lien  for  compensation  of  trustees,  139. 

When  lien  takes  precedence  of,  889. 

Where  registered,  431. 

MOTION : 

To  dismiss  appeal,  when  made,  823. 

NEGLIGENCE : 

1.  The  facts  being  admitted  or  proved,  negligence  and  contril^  .^^^g 

negligence  are  questions  of  law.    Smith  v.  Railroad,  241. 

2.  Where  the  injury  is  shown  and  there  is  nothing  in  the  plaintiff's 

proofs  from  which  it  may  be  implied  that  his  own  want  of  care 
contributed  to  it,  the  burden  of  proving  contributory  negligence 
is  cast  on  the  defendant ;  but  if  the  undisputed  facts,  disclosed 
by  the  plaintiff's  case,  show  that  he  contributed  to  the  accident 
by  his  own  negligence,  it  will  not  be  error  in  the  Court  to  direct 
a  nonsuit.     Ibid, 

3.  Where  the  facts,  in  respect  to  the  contributory  'negligence  are 

controverted,  the  issue  should  be  submitted  to  the  jury  upon  the 
whole  evidence  with  instructions  that  the  plaintiff  cannot 
recover  if  his  own  carelessness  was  tlie  contributory  and  proxi- 
mate cause  of  the  injury.     Ibid, 

4.  One  who  uses  machinery  in  his  business  is  bound  to  provide  it 

with  such  appliances  as  will  ensure  the  safety  of  the  property 
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of  others;  and  for  any  loss  reBulting  from  such  failure  he  is 
responsible  to  the  sufferer  in  damages,  unless  the  latter,  by  his 
want  of  care,  contributed  to  the  loss.    Newby  v.  HarreU,  149. 

5.  Walking  ui>on  the  track  of  a  railroad  does  not,  per  se,  constitute 

such  contributory  negligence  as  will  bar  a  recovery  for  injuries 
sustained  from  the  negligence  of  the  servants  of  the  road. 
Troy  V.  Bailroad,  2»8. 

6.  Though  the  person  walking  upon  the  track  of  a  railroad  company 

be  technically  a  trespasser^  if  he  uses  due  care  to  avoid  injury 
from  the  wrongful  act  of  the  company,  he  may  recover  dam- 
ages for  injuries  thus  sustained.    /  hid. 

7.  Where  the  public  for  a  long  series  of  years  has  been  in  the  habit 

of  using  a  portion  of  the  track  of  a  railroad  company  for  a  cross- 
ing, the  acquiescence  of  the  company  will  amount  to  a  license, 
and  impose  on  it  the  duty  of  reasonable  care  in  the  operation  of 
its  trains,  so  as  to  protect  persons  using  the  license  from  injury. 
Ibid, 

8.  Acts,  to  constitute  contributory  negligence,  must  be  the  proxi- 

mate, and  not  the  remote,  cause  of  the  injury,  and  such  acts  as 
directly  produced  or  concurred  in  directly  producing  the  in 
jury.  Ibid. 

9.  The  duty  of  keeping  a  reasonable  lookout  is  imposed  upon  those 

who  have  charge  of  railway  trains;  and  a  failure  to  do  so,  will 
render  the  company  liable  for  injuries,  though  the  person  in- 
jured, at  the  time  was  a  trespasser,  if  he  did  nothing  else  to 
contribute  to  the  cause  of  the  injury.    Ibid. 

10.  Although  the  person  upon  whom  the  injuries  were  inflicted  con- 

tributed thereto  by  his  negligence,  if  the  defendant  might  have 
avoided  them  by  ordinary  care,  and  did  not,  damages  may  be 
recovered.    Ibid. 

11.  It  is  required  of  a  railroad  company  to  exercise  more  care,  than 

otherwise  necessary,  in  running  its  trains  in  a  populous  town. 
Ibid. 

12.  The  damages  to  which  one  who  has  been  injured  by  the  negli- 

gence of  a  railroad  is  confined  to  those  that  are  actual.    Ibid. 

13.  Where  the  evidence  in  respect  to  the  cause  of  the  injury  is  con- 

flicting, it  should  be  left  to  the  jury  to  find  the  fact  under  proper 
instructions  from  the  Court.    Ibid. 

14.  Though  the  defendant  has  been  negligent,  yet,  if  plaintiff;  by 

reasonable  care  and  prudence,  could  have  averted  the  accident, 
he  is  not  entitled  to  recover.    Meredith  v.  Cranberry  Coal  Co., 
.     576. 
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NONSUIT : 

1.  Where,  in  term  time,  one  of  the  plaintiffs  in  the  action  moved  to 

be  allowed  to  withdraw  from  the  suit,  and  this  motion  was,  by 
consent,  continued  to  be  heard  with  others  pending  in  the  cause 
at  a  day  out  of  term  when  it  was  allowed;  Held,  not  to  be  error. 
Oatewood  v.  Leak,  868. 

2.  Plaintiffs  may  submit  to  a  nonsuit  at  any  time  before  verdict, 

unless  in  actions  of  an  equitable  nature  the  adverse  party  shall 
have  acquired  some  right  which  he  is  entitled  to  have  deter- 
mined.   Ibid. 

8.  If  the  defendant  has  pleaded  a  counter-claim,  while  the  plaintiff 
may  be  permitted  to  suffer  a  nonsuit  as  to  his  cause  of  action, 
the  defendant  will,  nevertheless,  be  entitled  to  prosecute  his 
counter-claim.    Ibid. 

Submission  to,  551. 

NOTICE : 

When,  must  be  served  on  co-defendant,  328. 
By  sureties  to  creditor,  581. 

OFFICER : 

When  return  of,  evidence,  21. 
Levy  of,  when  valid,  21. 
Resistance  to,  819. . 

PARTIES : 

1.  Where  the  record  shows  that  a  person  was  a  party,  and  the  Court 

had  jurisdiction  of  the  subject  of  the  action,  a  judgment  therein 
cannot  be  collaterally  attacked,  on  the  ground  that  the  person 
was  not  in  fact  a  party.  The  proper  remedy  is  by  a  direct  pro- 
ceeding to  correct  the  record  and  vacate  the  judgment.  The 
fact  that  the  party  complaining  was  at  the  rendition  of  the  judg- 
ment a  lunatic  or  infant,  constitutes  no  exception  to  this  rule. 
BHttain  v.  MuU,  483. 

2.  When  the  relations  of  one  not  a  party  to  an  action,  who,  it  is 

claimed,  should  have  been  made  a  party,  appear  in  the  com- 
plaint, the  defendant  has  his  remedy  by  demurrer ;  and  if  they 
do  not  so  appear,  he  should  set  out  the  facts,  and  insist  on  the 
objection  in  his  answer.    Leak  v.  Covington,  559. 

3.  The  mortgagees  of  lands  should  be  made  parties  to  actions  in 

which  it  may  become  necessary  to  sell  them  and  distribute  the 
proceeds  of  sale.    Pitt  v.  Moore,  85. 

4.  In  an  action  against  a  corporation,  founded  upon  alleged  fraudu- 

lent practices  perpetrated  by  the  officers  of  the  defendant,  it  is 
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not  necessary  to  make  such  officers  parties,  if  no  relief  is 
demanded  against  them  personally.  Silver  Mining  Co,  v.  Bal- 
timore Smelting  Co.y  445. 

5.  The  plaintiff  brought  suit  against  one  corporation,  as  the  assignee 
of  another  corporation,  to  have  a  deed,  alleged  to  have  been 
fraudulently  procured  by  the  assignor,  set  aside,  and  also  to 
recover  moneys  alleged  to  be  due  from  the  assignor.  The  com- 
plaint alleged,  and  the  facts  were  so  found  to  be,  that  the 
defendant  took  the  assignment  with  full  knowledge  of  all  the 
facts ;  that  it  received  all  the  property  and  effects  and  assumed 
all  the  liabilities  of  the  assignor ;  that  the  stockholders  in  both 
corporations  were  identical,  and  the  assignor  was  a  non-resident, 
and  had,  in  fact,  ceased  to  exercise  its  corporate  functions ; 
Held^  that  the  assignor  was  not  a  necessary  party.    Ibid» 

In  action  by  trustee,  190. 

Defect  of,  should  be  taken  advantage  of  by  demurrer  or  answer  in 
apt  time,  445. 

When  mortgagee  becomes,  85. 

PARTITION : 

Special  proceeding  for,  478. 

PARTNERSHIP : 

While  the  general  rule  is,  one  partner  cannot  maintain  an  action 
against  his  copartner  to  recover  money  which  might  have  been 
taken  into  account  of  the  partnership,  until  after  a  settlement, 
he  may  sue  before  such  settlement  to  recover  for  the  wrongful 
conversion  or  destruction  of  the  joint  property,  or  for  the  loss 
or  destruction  of  his  individual  property  used  in  the  business, 
resulting  from  the  negligent  use  by  the  other  partner.  Newby 
V.  Harretl,  149. 

PAYMENT : 

Evidence  of,  76. 

When  promise  of,  implied,  93. 

PENALTY : 

Tobacco  buyers  liable  to,  when,  210. 

Sheriff  or  officer  making  sale  liable  to,  when,  274. 

PETITION  TO  REHEAR : 
Principle  stated,  161. 
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PLEA.DING : 

1.  Where  the  complaint  contains  several  causes  of  action,  the  de- 
fendant may  answer  as  to  some  and  demur  to  the  others,  but  he 
cannot  demur  to  one  allegation  and  answer  other  allegations  in 
the  same  cause  of  action.  The  answer  or  demurrer  must  em- 
brace the  entire  cause  of  action.    Speight  v.  Jenkins,  143. 

3.  If  any  one  allegation  is  defective  it  extends  to  the  whole  of  that 
cause  of  action,  and  a  demurrer  will  be  sustained.    IbitL 

3.  In  an  action  to  recover  lan^  it  is  sufficient  if  the  complaint  dis- 

tinctly describes  the  land  and  alleges  that  the  defendant  is  in 
the  unlawful  possession  and  refuses  to  surrender,  without  set- 
ting forth  what  particular  portion  he  withholds.    Ibid, 

4.  If  the  complaint  alleges  several  causes  of  action,  some  of  which 

are  bad,  but  one  is  good,  it  is  error  to  sustain  a  demurrer  to  the 
whole  complaint.  The  plaintiff  should  be  allowed  to  proceed 
upon  his  good  assignment.    Strange  v.  Manning^  165. 

5.  A  demurrer  to  a  complaint  containing  but  one  cause  of  acti<m 

must  go  to  the  whole  matter  alleged,  otherwise  it  will  be  dis- 
regarded.   Cowand  v.  Meyers,  198. 

6.  In  an  action  against  the  Board  of  Commissioners  of  a  county  for 

injuries  resulting  from  the  erection  and  permission  of  a  nui- 
sance, the  complaint  containing  no  allegation  that  the  Commis- 
sioners had  failed  to  use  the  means  at  their  disposal  to  prevent 
the  nuisance;  Held,  that  the  plaintiff  could  not  recover.  Thread- 
giU  V.  Commissioners,  352. 

7.  If  a  party  in  an  action  to  recover  land  sets  up  in  his  pleadings  a 

demand  for  compensation  for  improvements,  he  should  have 
that  question  passed  on  at  the  trial  with  the  other  issues:  he 
will  not  be  permitted  to  raise  it  thereafter,  as  the  judgment 
rendered  upon  the  trial  will  be  deemed  conclusive  of  all  mat- 
ters put  in  issue  by  the  pleadings.     Casey  v.  Cooper,  395. 

8.  An  objection,  because  there  is  a  defect  of  parties,  should  be  taken 

advantage  of  by  demurrer  or  answer  in  apt  time,  otherwise  it 
will  be  deemed  to  have,  been  waived.  SUver  Mininy  Co.  v. 
Baltimore  Smelting  Co, ,  445. 

9.  It  is  required  of  parties  to  actions  to  set  forth  in  their  pleadings 

their  causes  of  action  or  mattera  of  defence ;  and  the  Court 
should  not  admit  evidence  or  instruct  the  jury  upon  any  conten- 
tion not  properly  made  in  the  record.     Oreer  v.  Herren,  492. 

What  injunction  must  set  forth,  65. 

Amendments  when  allowed,  not  reviewable,  251. 
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POUCY  OF  INSURANCE : 
(See  Insurance  Money.) 

POWER  OF  ATTORNEY : 

1.  A  power  of  attorney,  to  authorize  an  attorney  to  execute  a  deed 

for  real  estate,  must  be  under  the  seal  of  the  principal.  CadeU 
y.  Allen,  542. 

2.  Such  an  instrument,  concluding  **In  witness  whereof,  I  (the 

principal)  have  hereunto  set  my  hand  and  seal,"  and  signed,  but 
having  no  seal  after  the  name,  or  anything  in  or  about  or  affixed 
to  it  to  represent  a  seal,  is  invalid.    Ibid. 

8.  When  a  deed  is  executed  by  an  attorney  in  fact,  it  must  purport 
on  its  face  and  in  its  terms  to  be  the  deed  of  the  principal,  and 
the  name  of  the  principal  should  be  signed  and  his  seal  affixed 
by  the  attorney ;  although  the  signing  will  be  sufficient  if  it  be 
by  the  attorney  far  the  principal.  Therefore,  a  deed  purporting 
in  its  terms  to  be  made  by  *'  D  C,  attorney  of  S  L,"  &c.,  and 
signed  '*D  G,  attorney  for  S  L,"  is  not  the  deed  of  the  principal. 
Ibid, 

PRINCIPAL  AND  AGENT : 

In  the  absence  of  an  express  agreement  the  principal  is  not  respon- 
sible for  the  hotel  bill  of  his  agent  or  drummer,  wherd  the  hotel- 
keeper  allows  the  agent  to  run  up  a  bill  without  notice  to  the 
principal,  and  it  is  proven  to  be  a  general  custom  for  such 
agents  to  pay  their  hotel  bills  in  cash.  Covington  v.  Neioberger, 
628. 

PRINCIPAL  AND  SURETY : 

In  judgment  for  payment  of  money,  857. 
Liability  of  surety  on  administrator's  bond,  425. 

PROCEEDINGS,  SPECIAL : 

1.  In  a  special  proceeding  for  partition,  it  is  erroneous  to  permit  the 

personal  representative  of  the  ancestor  of  the  tenants  in  com- 
mon to  interplead  and  apply  for  a  license  to  sell  the  lands  for 
assets.     Garrison  v.  Cox,  478. 

2.  The  same  principle  which  forbids  the  improper  joinder  of  causes 

in  civil  actions,  applies  to  special  proceedings.    Ibid. 

3.  Where  it  appears  to  the  Court  in  a  proceeding  for  partition,  that 

it  may  become  necessary  to  sell  the  lands  for  assets,  it  should 
stay  the  partition  until  the  personal  representative  can  have 
reasonable  opportunity  to  apply  for  a  license.    Ibid. 
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PROCEEDINGS  SUPPLEMENTAL  TO  EXECUTION : 

1.  The  legal  effect  of  granting  a  restraining  order,  or  the  appoint- 

ment of  a  receiver  in  proceedings  supplemental  to  execution,  is 
to  vest  the  receiver  with  the  property  and  effects  of  the  judg- 
ment debtor  from  the  time  of  the  filing  of  the  orders,  and  dis- 
ables the  debtors  from  transferring  the  title  thereto.  Rose  v. 
Bakery  323. 

2.  While  the  statute  (Ths  Code^  §  488,)  in  its  present  form  dispenses 

with  the  necessity  that  an  affidavit  to  obtain  proceedings  supple- 
mental to  execution  shall  allege  that  the  judgment  debtor  has 
no  ''equitable  estate  in  land  subject  to  the  lien  of  the  judgment, 
and  that  he  has  choses  in  action  or  other  things  of  value 
unaffected  by  the  lien  of  the  judgment  and  incapable  of  levy," 
it  is  still  essential  that  it  shall  allege  the  want  of  known  property- 
liable  to  execution.    HdckneyT,  Arrington,  110. 

PUNISHMENT : 

Restricted  for  contempt,  407. 

PURCHASER : 

When  mortgagee  a,  173. 

When  mechanic's  lien  effectual  against,  263. 

A  vendee  to  secure  creditors  is,  481. 

QUESTIONS  OF  FACT  AND  OF  LAW : 

Whether  a  scroll  affixed  to  a  bond  is  a  seal,  is  a  question  of  law  for 
the  Court;  but  whether  there  was  a  scroll,  and  whether  the 
obligor  placed  it  there,  or  adopted  it  as  his  seal,  are  questions 
of  fact  for  the  jury.    Baird  v.  Reynolds,  469. 

RAILROAD : 

Duty  of  engineer  to  keep  a  lookout,  298. 

Must  take  great  care,  when  train  runs  in  town,  298. 

RECEIVER : 

When  Court  will  appoint,  146. 

Vested  with  property  of  judgment  debtor,  328. 

RECORD : 

When  lost,  Court  will  not  direct  further  action  till  restored,  82, 
Lost,  when  offered  in  evidence,  173. 
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REFEREE: 

1.  All  the  evidence  taken  by  a  referee  should  accompany  his  report, 
to  the  end  that  it  may  be  considered  by  the  Ck>urt  in  reviewing 
his  findings.     Tharington  v.  Tharingtony  118. 

3.  Where  there  is  any  evidence,  the  finding  of  facts  by  a  referee 
upon  an  issue  submitted  to  him  is  conclusive.  Reaves  v,  Davis, 
425. 

3.  The  referee,  in  an  action  on  an  administrator's  bond,  having  filed 

his  report,  with  the  evidence,  finding  a  balance  due  the  plain- 
tiff, and  no  exceptions  being  filed  thereto,  within  the  time  given 
for  exceptions,  the  Superior  Court  properly  gave  judgment  ac- 
cording to  the  report;  and  upon  appeal  this  Ck>urt  will  not  re- 
view the  findings  of  the  referee  upon  the  evidence,  for  some 
alleged  error  first  suggested  here,  but  will  affirm  the  judgment. 
Ahemathy  v.  Wit?iers,  520. 

4.  The  Supreme  Court  will  only  consider  the  exceptions  to  the  rtU- 

ings  of  the  Court  below  in  confirming  or  disaffirming  the  report 
of  a  referee.    Perry  v.  Hardison,  21. 

5.  After  the  filing  of  a  referee's  report,  it  was  agreed  that  the  cause 

should  be  tried  by  the  Court,  without  a  jury,  upon  the  evidence 
taken  and  returned  by  the  referee,  and  it  was  so  tried  and  de- 
termined, the  Court  adopting  some  of  the  Referee's  findings; 
Held,  that  it  was  then  too  late  to  object,  for  that  the  referee 
had  exceeded  the  scope  of  his  authority  under  the  order  of  ref- 
erence; nor  could  the  objections  taken  to  the  reception  and  re- 
jection of  evidence  before  the  referee  be  insisted  upon,  unless 
they  had  been  made  again  on  the  hearing  before  the  Court. 
SUver  Mining  Co.  v.  Baltimore  Smelting  Co.,  445. 

6.  Where  a  trial  by  jury  having  been  waived,  the  Court  adopted  the 

findings  of  facts  and  conclusions  of  law  of  a  referee  to  whom 
the  case  had  been  referred  by  consent,  and  also  responded  to 
issues  framed  by  itself ;  Held,  that  while  this  was  not  a  formal 
compliance  with  the  statute — The  Code,  §  417 — yet,  if  from  the 
record  it  can  be  seen  what  facts  were  found,  and  what  conclu- 
sions the  Court  made  thereon,  the  judgment  will  be  affirmed.- 
Ibid. 
When  refusal  of  Judge  to  pass  upon  report  will  be  reviewed,  58. 

REGISTRATION : 

Of  deed,  when  invalid,  48. 

Of  deeds  in  trust,  481. 

Of  mortgages  of  personal  property,  431. 

Necessary  to  pass  legal  estate,  474. 

When  void,  474. 


^4  INDEX. 


REHEARING : 

(See  Petition  to  rehbar.) 

REMAINDER ; 

Construction  of  contingent,  808. 

REMOVAL  OF  CAUSES : 
(See  Jurisdiction.) 

RES  ADJUDICATA: 

A  question  once  judicially  determined,  cannot  again  be  raised  and 
tried  between  same  parties  in  a  different  form.  Warden  v. 
McKinnoUf  351. 

When  judicial  decision  is,  258. 

RES  GESTuS : 

What  is  part  of,  827. 

RESISTANCE  TO  OFFICER : 

1.  The  rule  that  one  may  rightfully  use  such  force  as  may  be  neces- 

sary for  the  protection  of  his  person  or  property  is  subject  to 
the  modification  that  he  shall  not,  except  in  extreme  cases,  do 
great  bodily  harm  or  endanger  human  life.  Braddy  v.  Hodges, 
819. 

2.  This  general  rule  is  much  more  restricted  when  the  force  is 

attempted  to  be  employed  in  the  protection  of  property  which 
is  sought  to  be  seized  by  an  officer  armed  with  l^al  process. 
Ibid, 

8.  Where  an  officer  having  in  his  hand  a  requisition  duly  issued 
commanding  him  to  seize  certain  property  was  violenUy 
assaulted  with  a  deadly  weapon  by  a  person  not  a  party  to  the 
action  who  was  in  possession  and  claimed  the  property  in  con- 
troversy, took  the  property  described  in  the  requisition,  arrested 
the  assailant,  carried  her  forthwith  to  the  jail  and  confined  her 
therein  until  he  could  procure  a  warrant  for  her  arrest,  using 
no  more  force  than  was  necessary  therefor ;  Held,  that  he  had 
not  exceeded  his  authority.    Ibid. 

ItESTRAINING  ORDER: 
(See  also  Injunction.) 
Legal  effect  of,  328. 

RULES :    (Supreme  Court.) 
Amended,  602. 
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SALE— ADMINISTRATOR'S : 

1.  Where  an  administrator,  through  the  ageney  of  another,  became 

the  purchaser  of  lands  sold  by  himself  under  a  license,  at  the* 
sum  of  $500,  and  afterwards  sold  it  upon  a  long  credit  for  $1,000, 
which  was  well  secured,  but  it  was  ascertained  that  the  value- 
of  the  land  was  $750;  Held,  that  the  first  sale  was  collusive  and 
fraudulent,  and  that  the  administrator  should  be  charged  with 
the  price  for  which  he  resold  the  land— overruling  the  opinion 
of  the  CJourt  upon  this  point,  in  Grant  v.  Hughes^  96  N.  C,  177. 
Grant  v.  Hughes,  375. 

2.  An  administrator  de  bonis  non  is  not  entitled  to  a  license  to  sell 

real  estate  for  assets  where  the  original  administrator  has  com- 
mitted.  a  devastavit  until  he  shall  have  exhausted  his  remedies 
against  the  first  administrator,  or  unless  it  appears  that  an  ac- 
tion against  him  and  his  sureties  would  be  unavailing.  Smith 
V.  Brovm,  377. 

3.  A  license  to  sell  lands  for  assets  should  not  be  granted  until  all 

controversies  about  the  validity  of  the  debts,  for  the  payment 
of  which  the  land  is  sought  to  be  subjected,  are  settled.    I  bid, 

SALE— EXECUTION  : 

1.  A  sale  of  real  property  under  execution  or  by  order  of  the  Courts 

must  be  made  at  the  times  and  places  prescribed  by  the  statute, 
(7%6  Code,  §g  454-472,)  and  if  not  so  made  they  are  void,  unless 
the  debtor  in  good  faith,  at  the  time  of  the  sale,  waives  a 
compliance  with  the  statutory  requirements  in  these  respects. 
Wortham  v.  Basket,  70. 

2.  If  upon  a  sale  under  execution  the  property  is  purchased  for  the 

defendant  with  funds  supplied  by  him,  while  it  would  be  inope* 
rative  as  a  sale  against  other  creditors,  it  is  effectual  as  such  be- 
tween the  officer  making  it  and  the  execution  debtors,  and  the 
officer  will  incur  the  penalty  provided  for  a  failure  to  comply 
with  the  statutes  regulating  the  method  of  making  sales.  Free- 
man  v.  Leonard,  274. 

3.  Where,  in  an  action  to  recover  from  ti  sheriff  the  penalty  for  a 

failure  to  properly  sell  property  seized  under  execution,  the 
complaint  alleged  that  the  property  so  sold  was  realty  when  in 
fact  it  was  personalty,  and  the  proofs  showed  that  the  sheriff 
had  not  complied  with  the  requirements  of  the  law  in  respect 
to  the  sale  of  personalty;  Held,  that  the  plaintiff  was  entitled  to 
recover  the  penalty.    Ibid. 

4.  A  sale  under  execution  issuing  upon  a  judgment  barred  by  the 

lapse  of  time  will  not  pass  title.    Coward  v.  Chastain,  443. 
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^ALES-JUDICIAL : 

In  an  action  to  recover  land  where  the  defendant  set  up  title  iind< 
a  decree  of  the  Court  in  which  the  premisee  had  been  sold  i 
make  assetB,  and  the  record  showed  that  plaintiffs  had  accept! 
service  of  the  summons  in  the  proceeding  in  which  the  decn 
was  made ;  Held : 

1.  That  the  record  could  not  be  collaterally  attacked  by  evidenc 

that  the  acceptance  of  service  was  made  by  one  who  had  n 
authority. 

2.  The  Courts  wiU  be  slow  to  exercise  the  power  to  vacate  judidi 

proceedings  where  persons  relying  upon  their  integrity  hav 
acquired  rights  thereunder,  or  where  the  parties  asking  sue 
relief  have  allowed  a  long  time  to  elapse  and  no  meritorioi] 
reason  is  shown.    Edtvards  v.  Moore,  1. 

8.  Inadequacy  of  price  is  good  ground  for  refusing  to  confirm  a  sak 
but  it  is  not  sufficient  to  set  it  aside  after  confirmation.  Brana 
V.  Griffln,  173. 

4.  Although  a  trustee  will  not  be  permitted  to  buy  at  his  own  sale 

if  he  does  so,  either  directly'or  indirectly,  a  purchaser  from  hia 
for  value  and  without  notice,  will  acquire  good  title.     I  bid, 

5.  The  facts  that  the  records  of  the  Courts  showed  a  sale  of  land  b^ 

a  trustee  under  a  decree ;  a  purchase  by  and  a  conveyance  to  \ 
person  not  a  party  to  the  proceeding,  who  immediately  recoD 
veyed  to  the  trustee ;  and  that  the  price  paid  was  inadequate 
do  not  constitute  such  constructive  notice  of  fraud  as  will  affec 
the  title  of  a  purchaser  for  value  from  the  tnistee.    Ibid, 

SALE  OF  LAND  FOR  ASSETS : 

When  Court  should  stay,  478. 

i 

SALE  OF  PERSONAL  PROPERTY  : 
When  valid,  495. 

SEAL :  ! 

Power  of  attorney  must  be  under,  542. 

SHERIFF : 

Whether   the  return   of  process  by  a  Deputy  Sheriff  in  his  on 
name  is  sufficient,  Qmjere,    Brickhause  v.  Sutton,  103. 

Duty  of  on  allotment  of  dower,  108. 

When  liable  to  penalty  in  selling  property,  274. 
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SPECIFIC  PERFORMANCE : 

^ tL  (See  also  Coktbact.) 

MB'-  When  parol  contract  for,  not  enforced,  85. 

■*  *^"  In  discretion  of  Court,  215. 

STATUTE  OF  FRAUDS : 
w^,,  (See  Contract,  2, 17.) 

rtu  IX  Sale  of  trees  within,  405. 

STATUTE  OF  LIMITATIONS : 
(See  Limitations,  Statute  of.) 

STATUTES: 

Where  there  are  several  statutes  relating  to  the  same  subject,  as 
here,  regulating  the  terms  of  the  Superior  Courts,  they  will  be 
so  interpreted,  if  possible,  as  to  secure  harmony  in  their  opera- 
tion and  effectuate  the  general  purpose  of  the  legislation. 
Wortham  v.  Basket,  70. 

Curative,  103. 

STAY  OF  EXECUTION : 

When  injunction,  will  not  be  granted,  857. 

STOCKHOLDERS : 

In  private  corporations — liability  of,  501. 

SUMMONS : 

Not  necessary  to  issue  before  injunction  or  restraining  order  is 
made,  404. 

SUPREME  COURT : 

Dedication  of  new  building,  601. 

What  exceptions  will  be  considered,  21. 

When  it  has  jurisdiction,  357. 

Will  not  review  findings  of  referee,  when,  520. 

Only  questions  presented  by  record  considered  by,  528. 

Finding  of  fact  by  Judge  not  subject  of  review  by,  559. 

What  errors  considered  by,  559. 

Rules  amended,  602. 

SURETY  AND  PRINCIPAL : 

1.  A  creditor  having  obtained  judgment  against  principal  and  sure- 
ties to  a  debt,  and  there  being  some  real  property  of  the  princi- 
pal in  excess  of  the  homestead,  after  the  same  was  allotted,  the 
neglect  of  the  creditor  to  proceed  to  sell  such  excess,  though 
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orally  requested  so  to  do  by  the  sureties,  does  not  exonerate  the 
sureties  to  the  amount  the  land  would  have  brought  if  sold. 
Bank  v.  Homesleyt  581. 

2.  'Where  the  creditor  merely  remains  passive,  doing  nothing  detri- 

mental to  the  surety,  who  can  pay  the  debt  and  have  the  judg- 
ment assigned  to  a  trustee,  so  as  to  place  it  under  his  control, 
the  surety  is  not  exonerated.     Ibid. 

3.  To  get  the  benefit  provided  for  sureties  by  Sec.  2097  of  The  Code, 

they  must  give  the  creditor  notice  in  writing  to  bring  suit,  &c., 
and  only  he  who  gives  the  notice  can  plaim  the  benefit,  when 
there  are  more  than  one.    Ibid, 

4.  A  surety  seeking  contribution  from  a  co-surety  can  offer  evidence 

of  the  general  reputation  for  insolvency  of  their  principal,  even 
after  direct  evidence  of  such  insolvency,  such  as  unsatisfied  exe- 
cutions against  him,  &c.    Leak  v.  Covington,  559. 

5.  The  statute  giving  an  action  to  a  surety  who  has  paid  the  debt 

against  a  co-surety,  when  the  principal  shall  be  insolvent  or  out 
of  the  State,  has  reference  to  the  time  when  the  action  was 
brought,  and  not  to  the  time  of  payment  by  the  surety.     Ibid, 

When  statute  of  limitations  begins  to  run  against  surety,  559. 
Liability  of  surety  on  administration  bond,  425. 
Vide  also  p.  889. 

TAXES: 

When  collection  restrained,  62. 

When  injunction  to  restrain  collection  not  granted,  65. 
What  cases  embraced  by  Ch.  187,  §  84,  Laws  1887,  65. 
Municipal  corporations  may  impose,  210,  841. 
(See  also  Elections.) 

TENANT  BY  THE  CURTESY : 

The  interest  of  a  tenant  by  the  curtesy  consummate,  in  land  of 
which  his  wife  died  seized,  is  liable  to  sale  under  execution. 
McCaskill  v.  McCormac,  548. 

TITLE : 

Sale  imder  execution,  if  barred,  will  not  pass,  448. 

TORT: 

Cannot  avoid  jurisdiction  by  waiving,  42. 
Counties  not  liable  for,  852. 
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TOWNS  AND  CITIES : 

(See  Municipal  Corporations.) 

TREES— SALE  OF : 

Within  statute  of  frauds,  495. 

TRIAL: 

When  evidence  will  warrant  a  new,  268. 

The  submission  of  immaterial  issues  wiU  not  warrant  a  new,  882. 

Evidence  admitted  and  instructions  to  jury,  492. 

TRIAL  BY  JURY : 

1.  Where  the  parties  to  an  action  have  once  waived  a  trial  by  jury 

and  selected  another  mode  of  trial,  neither  can  afterwards,  as  a 
matter  of  right,  demand  a  jury  trial ;  nor  has  the  Court,  against 
the  will  of  either  party,  the  discretion  to  set  aside  the  agreement 
for  a  reference.    Stevenson  v.  Feitonf  58. 

2.  The  consent  to  waive  a  jury  trial  may  be  made  by  counsel  with- 

out special  authority.    Ibid, 

When  waived,  judgment  will  be  affirmed,  when,  445. 

TRIAL-BY  THE  COURT : 

When  too  late  to  object  to  judgment,  446. 

TRUST  AND  TRUSTEE : 

1.  A  provision  in  a  deed  that  the  trustees  therein  named — to  whom 

the  property  is  conveyed  to  secure  an  indebtedness— shall  be 
entitled  to  just  compensation  for  all  services  which  they  may 
render  under  the  trust,  to  be  paid  by  the  vendor,  creates  no  lien 
on  the  property  conveyed  for  such  compensation.  Trust  Co»  v. 
naUroad,  189. 

2.  It  seems  that  ordinarily  a  Court  will  not  decree  a  release  and 

satisfaction  of  the  indebtedness  and  property  until  a  proper 
compensation  has  been  made  to  the  trustees.    Ibid. 

r 

8.  Where  the  trustee,  in  a  conveyance  to  secure  creditors,  died  be- 
fore fully  administering  the  trust,  and  another  person  was  ap- 
pointed trustee  under  the  statute— !77i«  CodjR^  §  1276— JJeZd: 

(1)  The  substituted  trustee  could  maintain  an  action  against  the  per- 
sonal representatives,  heirs  at  law  or  devisees  of  the  deceased 
trustee  for  such  portion  of  the  trust  estate  as  the  original  trustee 
was  seized  or  possessed  at  his  death. 

42 
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(3)  That  in  such  action  it  was  not  proper  to  make  creditors  of  the 
trustee,  whose  demands  were  contested,  parties,  as  they  were 
not  necessary  to  the  settlement  of  the  only  issue  raised,  viz. :  the 
amount  and  custody  of  the  unadministered  trust  estate.  War- 
ren V.  Howard^  190. 

Effect  of  purchase  by  trustee  at  his  own  sale  and  conveyance  to 
third  party,  178. 

UNDERTAKING  ON  APPEAL : 

Presumption  as  to  time  of  filing,  477. 

VOTERS : 

(See  Elbctions.) 

WAIVER : 

When  counsel  may  waive,  trial  by  jury,  68. 

When  simple  contract  may  be  waived  by  parol,  185. 

WARD: 

(See  Guardian  and  Wabd.) 

WASTE : 

While,  in  its  essential  elements,  waste  is  the  same  in  this  country 
and  in  England,  being  a  spoil  or  destruction  of  houses,  trees, 
&c. ,  to  the  permanent  injury  of  the  inheritance ;  yet,  in  respect 
to  acts  which  constitute  VKiste,  the  rules  are  not  the  same.  Here, 
an  act  is  not  waste  in  law  which  is  not  waste  in  fact.  The  real 
and  important  enquiry,  in  such  cases,  is,  has  the  land  been 
abused,  during  the  life  tenant's  occupancy,  by  a  spoliation 
unwarranted  by  the  usage  of  prudent  husbandmen  in  respect  to 
their  own  property,  to  the  impairment '  of  it,  as  a  whole,  in 
value?    King  v.  Miller,  588. 

When  life  tenant  may  be  enjoined  against,  198. 

What  evidence  admissible  to  repel,  588. 

WIDOW: 

In  possession,  when  vendor  cannot  recover,  290. 

WILL: 

1.  Where  a  will  devised  lands  to  a  trustee  for  the  sole  and  separate 
use  of  M,  and  at  her  death  ''  for  the  use  and  benefit  of  the  chil- 
dren of  the  said  M ;"  Heldy  that  the  children  took  as  s  class, 
and  that  a  sale  under  a  decree  of  the  Court,  in  which  the  chil- 
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dren  then  in  esse  were  repreeented,  passed  the  title  against  those 
bom  afterwards.    Branch  v.  Chrifflnj  178. 

2.  A  devise  to  P  for  life,  remainder  to  testator's  daughter  N,  provi- 

ded she  **  shall  have  lawful  heirs  of  her  body,  and  if  not,  I  give 
it  unto  my  son,"  vests  in  N  upon  the  death  of  P  an  estate  for 
life  which  will  be  enlarged  into  a  fee  if  she  should  have  issue  at 
her  death ;  and  the  son  took  an  estate  in  fee  contingent  upon 
the  event  that  N  died  without  issue,  and  was  entitled  to  be 
protected  by  injunction  against  waste.    Covxind  v.  Meyers^  IdB. 

3.  Devise  of  land  to  wife  for  life;  and  after  her  death  one  half  to 

one  of  testator's  daughters  and  the  other  half  to  H  and  wife  (the 
other  daughter),  and  their  children.  There  were  seven  children 
living  at  the  time  of  testator's  death.  H  and  wife  sold,  and  the 
defendant  holds  under  mesne  conveyances  from  them ;  Held, 
that  the  children  (plaintiffs)  were  tenants  in  common  with  their 
parents,  and  having  asserted  their  claim  within  twenty  years, 
the  statute  is  no  bar  to  their  right  to  recover  their  share  of  the 
land— one-ninth  each.    Hampton  v.  Wheeiery  222. 

4.  Devise  of  **the  tract  of  land  whereon  I  now  live"  to  testator's 

wife  for  life,  then  over  to  a  daughter.  Certain  crops  raised  on 
the  **  tract"  were  also  given  to  the  wife.  The  tract  on  which 
the  testator  lived  embraced  59  acres  (the  subject  of  the  suit) 
which  descended  to  the  wife  from  her  father's  estate: 

Held,  the  presumption  that  the  testator  did  not  intend  to  include 
the  59  acres  in  the  devise  to  the  wife  may  be  rebutted,  and  parol 
evidence  is  competent  to  show  what  was  in  fact  included  in  the 
"  tiuct "  whereon  he  lived.    Horton  v.  Lee,  227. 

5.  Held  further t  where  in  such  case  the  evidence  tended  to  show 

that  the  wife  elected  to  take  the  property  devised,  knowing  that 
the  59  acres  were  included  in  the  **  tract,"  and  occupied  the 
premises,  until  her  death,  without  dissenting  from  the  testator's 
will,  then  no  one  claiming  under  her  can  set  up  any  claim  that 
would  defeat  the  will.  An  election  once  made,  though  by  mat- 
ter in  pais,  is  binding.    Ibid, 

6.  The  description  in  a  will,  **  I  give  and  devise  to  my  wife  all  my 

interest  in  1,029  acres  of  land  for  life,"  &c.,  and  then,  after  giv- 
ing to  several  persons  named  undivided  portions  thereof,  '*  the 
balance  of  said  land  to  be  equally  divided  between  all  my  chil- 
dren," &c.,  there  being  nothing  to  indicate  that  the  testator  had 
other  lands,  is  not  so  vague  as  to  render  the  devise  void,  and 
parol  evidence  is  competent  to  identify  the  land.  Orvbb  v. 
Foust,  286. 


652  INDEX. 


7.  B  devised  to  his  son  R  all  his  estate  not  otherwise  disposed  of  in 
his  will,  and  provided  that  "  should  R  die  without  bodily  heir, 
it  is  my  will  and  desire  that  my  son  A  should  have  it  alL'*  R 
survived  the  testator  and  his  brother  A,  and  died  without  issue; 
Held: 

(1.)  That  R  took  an  estate  in  fee  terminable  at  his  decease  without  \ 

issue,  and  in  such  an  event  the  estate  vested  in  the  heirs  of  A. 
Buchanan  v.  Btuihanan^  808. 

(2.)  The  "dying  without  issue,"  upon  which  a  contingent  remainder 
vests,  will  be  construed  as  referring  to  the  death  of  the  devisee 
of  the  first  estate  and  not  to  that  of  the  testator,  unless  the 
devise  be  to  tenants  in  common  with  a  clause  of  survivorship, 
or  it  is  apparent  from  the  whole  will  that  the  testator  intended 
to  make  the  estate  dependent  on  the  event  of  his  own  death. 
Ibid. 

WITNESS : 

Who  may  prove  insolvency  of  guardian  bond,  4. 
May,  explain  written  instrument,  157. 
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